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Ckimixal.  JjAW—Appedt—RuHngs  during  progress  of  trtal— Review  on  appeal  from 
judamerU,—VndeT  section  2321,  Penal  Code,  providing  that  upon  an  appeal  talcen  by 
ihe  defendant  from  a  judgment  the  court  may  review  any  intermediate  order  or  •'rul- 
ing InTolving  the  merits  or  which  may  have  affected  the  judgment,"  rulings  of  the 
trial  court  upon  matters  of  law  in  the  exclusion  or  admission  of  testimony  during  the 
progress  of  the  trial  may  be  broui;ht  before  this  court  by  bills  of  exception  on  an  ap- 
peal from  the  Judi^nent  without  a  motion  for  a  new  trial;  but  this  section  does  not 
permit  the  review,  on  an  appeal  from  the  judgment  only,  of  matters  embraced  within 
any  of  the  cases  for  which  a  new  trial  may  be  granted  under  section  2192,  Id.,  except 
errors  In  the  decision  of  questions  of  law  during  the  trial,  which  may  be  reviewed 
eitlier  by  appeal  from  the  judgment  or  from  an  order  denying  a  motion  for  a  new 
trial.    (State  y.  Whaley,  16  Mont.  594.  distinguished.) 

Sam»— JSridejuje— ImpccMj/imcnl— TTttneM.— It  is  error  to  allow  the  prosecuting  attorney. 
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for  the  purpose  of  impeacliment.  to  testify  as  to  what  a  witness  to  the  homicide  stated 
at  the  coroner's  Inquest,  by  repeating  her  statements  as  taken  down  In  writing  by  him 
at  the  time  and  stating  that  she  had  so  stated,  where  the  statements  concerning  which 
she  was  to  be  lmi)eached  had  not  been  first  related  to  her  with  an  opportunity  to  an- 
swer as  to  their  tnuli  or  to  explain  them,  nor  the  written  eTldence  shown  to  her 
before  putting  the  questions,  as  required  by  section  3380  of  the  Code  of  CIyII  Pro- 
ceuure. 

SA-MK—Same— Motives  of  defendant,— On  a  trial  for  murder,  where  the  killing  occurred 
In  defendant's  house,  the  relations  existing  between  the  defendant  and  a  woman  with 
whom  he  was  living  may  be  proved  by  the  state  as  bearing  upon  the  defendant's  mo- 
tives, and  as  to  whether  under  all  the  circumstances  he  acted  as  a  reasonable  man. 

Satak— Same— Statements  by  defendant  hrfore  ooroner.— The  state  should  not  be  per- 
mitted to  introduce  statements  by  the  defendant  before  the  coroner  immediately  after 
the  homicide,  made  In  ignorance  of  his  lawful  rights,  without  the  aid  of  counsel  and 
under  the  belief  that  he  was  obliged  to  answer  ihe  questions  put  to  hira. 

BAMv^—Trial— Objections  irifh'm(  werft.— Continual  objections  by  the  counsel  for  the  state 
to  questions  asked  the  witnesses  for  the  defendant,  many  without  merit,  and  made 
for  the  purpose  of  keeping  a  knowledge  of  tlie  case  on  its  merits  from  the  Jury,  Is  im- 
proper practice. 

Same— KetwowaWe  d^mbtr-Instruetions.— An  instruction  as  to  reasonable  doubt,  that.  If 
the  Jury,  '*or  any  one  of  tliem,"  entertain  any  reasonable  doubt  upon  any  single  fact 
or  element  necessary  to  constitute  the  crime,  tlie  defendant  should  be  given  the  bene- 
fit of  the  doubt  and  acquitted.  Is  objectionable  in  implying  that  If  one  Juryman  has  a 
reasonable  doubt  the  eleven  must  concur  In  acquittal. 

Samk— Self  d'feiwe.^ThC'  general  doctrine  of  the  right  of  a  man  to  defend  himself,  If  as- 
sailed in  his  own  house,  is  that  he  need  retreat  no  further. 

Sauk— Additional  uHtnesses—Shincing  required  to  obtain.— Under  section  465C,  Penal 
Code,  restricting  the  state  and  defendant  each  to  six  wltnesse.s,  except  upon  order  of 
the  court  upon  proi>er  showing  by  affidavit  or  otherwise,  it  Is  proper  for  the  court  lo 
require  the  defendant,  upon  a  request  for  a  subixBua  for  additional  witnesses,  to  dis- 
close the  materiality  of  their  testimony. 

Rbhbarino  Avvral,— Bills  of  cxceptionr-Verity.— a  h\\\  of  exceptions  imports  verity, 
and.  It  being  the  duty  of  the  trial  Judge  not  merely  to  sign  what  is  presented  as  a  bill 
of  exceptions  but  to  examine  it  and  make  it  conformable  to  the  facts,  the  appellate 
court  will  assume  that  a  bill,  certified  by  the  Judge  to  contain  all  the  evidence  bearing 
upon  the  exception  taken,  is  correct. 

Appeal  from  Eighth  Jiidicial  District^  Cascade  County. 

CioNvicTiON  for  manslaughter.  The  defendant  was  tried 
before  Benton,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  was  indicted  for  murder  in  the  first  degree, 
and  convicted  of  manslaughter,  in  the  killing  of  one  Frank 
Bixby,  in  Cascade  county,  on  August  18,  1895.  He  appeals 
from  the  final  judgment  of  conviction.  The  information 
charges  that  the  killing  was  done  with  a  rifle. 

Leslie  cfe  Downing^  for  Appellant. 

I.     It  was  not  a  proper  exercise  of  judicial  authority  for 
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the  court  to  demand  of  the  defendant  in  the  first  instance  that 
he  disclose  his  defense.  The  two  persons  for  whom  a  sub- 
poena was  requested,  were  essential  and  important  witnesses 
for  the  defendant  on  the  trial  of  said  cause,  and  the  refusal  of 
the  court  to  permit  a  subpoena  to  be  issued  for  them,  was  a 
denial  of  justice  and  we  think  in  conflict  with  sections  6  and 
16,  article  III  of  the  state  constitution. 

II.  The  cross-examination  of  the  defendant  in  regard  to  his 
evidence  before  the  coroner's  jury  under  the  circumstances  in 
which  it  was  extracted  from  him  was  extremely  prejudicial  to 
the  defense.  There  is  no  question  but  what  the  statements 
made  by  the  defendant  such  as  they  were,  were  not  voluntary, 
were  made  under  duress,  without  counsel,  without  being  ad- 
vised as  to  his  rights,  and  without  opportunity  afforded  him 
to  consult  with  an  attorney.  While  this  evidence  was  with- 
drawn, its  effect  upon  the  jury  could  not  be  withdrawn.  {Peo- 
ple V.  McMahon,  15  N.  Y.  384;  1  Greenleaf  on  Evidence 
(12th  Ed.)  §§  224,  225;  People  v.  Mordeau,  8  N.  E.  496;  1 
Wharton  on  Evidence  (7th  Ed.)  §  690.)  At  all  events  the 
foundation  for  the  introduction  of  such  evidence  should  have 
been  laid  by  preliminary  proof  showing  prima  facie  that  the 
confession,  if  such  it  could  be  called,  was  freely  and  volun- 
tarily made.  {People  v.  Soto^  49  Cal.  69;  People  v.  Teaton^ 
17Pac.  544.) 

III.  The  cross-examination  of  Minnie  O'Brien  was  im- 
proper. It  did  not  relate  to  her  evidence  in  chief,  and  the  ob- 
ject and  purpose  of  the  evidence  was  to  injure  and  prejudice 
the  defendant.     (State  y.  Gleim,  17  Mont.  17.) 

IV.  The  questions  put  to  the  prosecuting  attorney  for  the 
purpose  of  impeaching  Mrs.  O'Brien  were  improper.  No  such 
questions  were  asked  her  by  the  prosecution  while  she  was  on 
the  stand.  {State  v.  JTunsaker,  16  Pac.  605;  People  v.  Devine, 
44  Cal.  432;  1  Thompson  on  Trials,  §§  501,  502;  §  3380,  Code 
of  Civil  Procedure.) 

V.  The  court  having  charged  that  a  man  assailed  unlaw- 
fully in  his  own  house  is  not  obliged  to  retreat  under  any  cir- 
cumstances, it  was  error  to  charge  in  the  same  instruction  that 
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it  must  appear  from  the  evidence  that  the  danger  to  the  de- 
fendant was  so  pressing  and  urgent  that  in  order  to  save  his 
own  life,  or  prevent  his  receiving  great  bodily  harm  the  kill- 
ing of  the  deceased  was  absolutely  necessary.  (StcUe  v. 
Middleham,  17  N.  W.  446;  2  Wharton  on  Criminal  Law  (7th 
Ed.)  §  1024.)  If  the  court  gives  an  instruction,  correctly 
stating  the  law,  and  afterwards  another  nullifying  the  first, 
the  judgment  will  be  reversed.  {People  v.  Campbell^  30 
Cal.  313;  People  v.  Simons^  60  Cal.  73;  People  v.  Anderson^ 
44  Cal.  69;  Territory  v.  OwingSj  3  Mont.  137.)  Where  on  a 
trial  for  murder,  two  parts  of  the  charge  of  the  court  to  the 
jury  are  contradictory,  and  one  is  correct  and  the  other  is 
erroneous,  the  judgment  of  conviction  will  be  reversed,  even 
though  the  appellate  court  may  be  satisfied  from  the  evidence 
that  the  jury  ought  to  have  found  the  defendant  guilty.  (Peo- 
ple y.  Valencia,  43  Cal.  662;  People  y.  Wong  Ah  Ngow,  64 
Cal.  164.) 

Henri  J.  Ilaakell,  Attorney  General  and  Ella  K,  Haskdl^ 
for  the  state.  Respondent. 

Hunt,  J. — 1.  This  appeal  being  from  a  judgment,  and  the 
record  containing  bills  of  exception,  but  no  motion  for  a  new 
trial,  it  is  argued  in  behalf  of  the  state  that  this  court  has  no 
jurisdiction  to  pass  upon  the  errors  alleged  in  the  exclusion 
and  admissfon  of  certain  testimony  during  the  progress  of  the 
trial.  But  this  appeal  is  taken  since  the  adoption  of  the  Penal 
Code  of  1896. 

Under  the  former  Code  (§  394,  page  476,  Comp.  St.,  1887), 
an  appeal  to  the  supreme  court  could  be  taken  by  the  defend- 
ant as  a  matter  of  right  from  any  jjidgment  against  him,  and 
upon  appeal  any  decision  of  the  court  or  intermediate  order 
made  in  the  progress  of  the  case  could  be  reviewed.  The  in- 
terpretation placed  upon  that  statute  was  that  errors  of  law 
in  the  admission  or  exclusion  of  illegal  or  legal  evidence  must 
have  been  called  to  the  attention  of  the  district  court  by  mo- 
tion for  new  trial,  to  the  end  that  that  court  should  thereby 
first  have  an  opportunity  to  correct  its  own  errors  before  an 
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appeal  lay  to  this  court  (State  v.  W holey ^  16  Mont.  574.) 
But  the  Penal  Code  of  1895  provides  as  follows :  Section 
2270  :  **An  appeal  to  the  supreme  court  may  be  taken  by  the 
defendant,  as  a  matter  of  right,  from  any  judgment  against 
him."  Section  2321  :  *' Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgmient,  the  court  may  review  any  inter- 
mediate order  or  ruling  involving  the  merits,  or  which  may 
have  affected  the  judgment." 

Section  2321  is  identical  with  -section  1259  of  the  Penal 
Code  of  California.  The  difference  between  section  394  of 
the  Code  of  1887  and  section  2321  of  the  Code  of  1895,  con- 
sists in  this :  Under  the  old  Code,  the  appellate  court  was 
limited  in  its  review  to  any  decision  of  the  court  or  any  inter- 
mediate order  made  in  the  progress  of  the  case;  under  the  new 
Code,  upon  appeal  from  a  judgment,  the  court  may  review  not 
only  any  intermediate  order,  but  likewise  a  rvling  involving 
the  meritSj  or  which  may  have  affected  the  judgment.  In  the 
use  of  the  word  ''ruling"  the  legislature  evidently  intended 
to  permit  a  review  of  the  actions  of  the  district  court  upon 
matters  of  law  in  the  exclusion  or  admission  of  testimony  in- 
volving the  merits  of  the  case  on  an  appeal  from  the  judgment 
only.  Such  rulings  had  not  been  included  in  the  interpreta- 
tion of  the  words  "decision  or  intermediate  order"  in  the 
older  statute;  that  is,  a  distinction  has  been  recognized  between 
a  decision  and  a  ruling.  The  older  statute  is  therefore  to  be 
distinguished  from  the  new.  In  the  one,  a  decision  or  order 
was  regarded  as  a  determination  by  the  court  in  the  settle- 
ment of  the  controversy  or  matter  before  it;  while  in  the  new 
Code  a  ruling  means  generally  a  settlement  or  decision  of  a 
point  of  law  arising  upon  the  trial  of  the  case,  without  neces- 
sarily the  force  or  solemnity  of  a  judgment  or  order.  (Black, 
Law  Diet. ;  Cent.  Diet.) 

We  do  not  hold  that  under  section  2321,  above  cited,  matters 
may  be  reviewed  on  appeal  from  a  judgment  only  when  they 
are  embraced  within  any  of  the  provisions  of  the  law  made  for 
granting  new  trials  (section  2192),  except  errors  in  the  de- 
cision of  questions  of  law  arising  during  the  course  of  the  trial. 
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STATE,  Respondent,  v.  O'BRIEN,  Appellant. 

[Submitted  Marcb  2, 1896.    Decided  March  9, 1896.] 

CttiMiNAL.  Law— -Appeal— Rtt/ina*  during  progress  of  trial— Review  on  appeal  from 
judgment.— Vader  section  2821.  Penal  Code,  providing  that  upon  an  appeal  talten  by 
ihe  defendant  from  a  judgment  the  court  may  review  any  Intermediate  order  or  'Tul- 
ing  inYolvlng  tlie  merits  or  which  may  have  affected  the  Judgment,"  rulings  of  the 
trial  court  upon  matters  of  law  in  the  exclusion  or  admission  of  testimony  during  the 
progress  of  the  trial  may  be  brought  before  this  courc  by  bills  of  exception  on  an  ap- 
peal from  the  Judgment  without  a  motion  for  a  new  trial;  but  this  section  does  nut 
permit  the  reylew,  on  an  appeal  from  the  Judgment  only,  of  matters  embraced  within 
any  of  the  cases  for  which  a  new  trial  may  be  granted  under  section  2192,  Id.,  except 
errors  in  the  decision  of  questions  of  law  during  the  trial,  which  may  be  reviewed 
either  by  appeal  from  the  Judgment  or  from  an  order  denying  a  motion  for  a  new 
trial.  (StaU  y.  Whalty,  16  Mont.  594.  distinguished.) 
&AiiK—Evidence^Impcachmcnt— Witness,— It  is  error  to  allow  the  prosecuting  attorney. 
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for  the  purpose  of  Impeachment,  to  testify  as  to  what  a  witness  to  the  homicide  stated 
at  the  coroner's  inquest,  by  repeating  her  statements  as  talcen  down  In  writing  by  him 
at  the  time  and  stating  that  she  liad  so  stated,  where  the  statements  concerning  whicli 
she  was  to  be  imi)eached  liad  not  been  iirst  related  to  her  with  an  opportunity  to  an- 
swer as  to  their  truth  or  to  explain  them,  nor  the  written  evidence  sliown  to  her 
before  putting  the  questions,  as  required  by  section  SS80  of  the  Code  of  Giyil  Pro> 
ceaure. 

Sa-m^— Same— Motives  of  defendant— On  a  trial  for  murder,  where  the  killing  occurred 
in  defendant's  house,  the  relations  existing  between  the  defendant  and  a  woman  with 
whom  lie  was  Hying  may  be  proved  by  the  state  as  bearing  upon  the  defendant's  mo- 
tives, and  as  to  whether  under  all  the  circumstances  he  acted  as  a  reasonable  man. 

SAym— Same—Statements  hy  defaidant  before  coroner.— The  state  should  not  be  per- 
mitted to  introduce  statements  by  the  defendant  before  the  coroner  Immediately  after 
the  homicide,  made  in  ignorance  of  his  lawful  rights,  without  the  aid  of  counsel  and 
under  the  belief  that  he  was  obliged  to  answer  ihe  questions  put  to  him. 

Sauk— Trial— Objections  tvUhiHitmerit—ContXmv&l  objections  by  the  counsel  for  the  state 
to  questions  asked  the  witnesses  for  the  defendant,  many  without  merit,  and  made 
for  the  purpose  of  keeping  a  knowledge  of  the  case  on  Its  merits  from  the  Jury,  is  im- 
proper practice. 

SxyLK—Re^aaonable  d/mbt— Instructions.- An  Instruction  as  to  reasonable  doubt,  that,  if 
the  Jury,  "or  any  one  of  them."  entertain  any  reasonable  doubt  upon  any  single  fact 
or  element  necessary  to  constitute  the  crime,  the  defendant  should  be  given  the  bene- 
fit of  the  doubt  and  acquitted,  is  objectionable  in  implying  that  if  one  Juryman  has  a 
reasonable  doubt  the  eleven  must  concur  in  acquittal. 

SAViK-Self  d*'fewe—The  general  doctrine  of  the  right  of  a  man  to  defend  himself,  if  as- 
sailed in  his  own  hou><e,  is  that  he  need  retreat  no  further. 

Baulk— Additional  witnesses— Showing  required  tn  obtoin.— Under  section  4e>6,  Penal 
Code,  restricting  the  state  and  defendant  each  to  six  witnesses,  except  upon  order  of 
the  court  upon  proper  showing  by  affidavit  or  otherwise.  It  is  pro|>er  for  the  court  to 
require  the  defendant,  upon  a  request  for  a  subpoena  for  additional  witnesses,  to  dis- 
close the  materiality  of  their  testimony. 

REHEARiNa  AvvRAh-BUh  of  exception^Verity.—X  hWl  of  exceptions  imports  verity, 
and,  it  being  the  duty  of  tlie  trial  Judge  not  merely  to  sign  what  is  presented  as  a  bill 
of  exceptions  but  to  examine  it  and  make  it  conformable  to  the  facts,  the  appellate 
court  will  assume  that  a  bill,  certified  by  the  Judge  to  contain  all  the  evidence  bearing 
upon  the  exception  taken,  is  correct. 

Appeal  from  Eighth  Judicial  District^  Cascade  County. 

Conviction  for  manslaughter.  The  defendant  was  tried 
before  Benton,  J.    Reversed. 

Statement  of  the  ease  by  the  justice  delivering  the  opinion. 

The  defendant  was  indicted  for  murder  in  the  first  degree, 
and  convicted  of  manslaughter,  in  the  killing  of  one  Frank 
Bixby,  in  Cascade  county,  on  August  18,  1895.  He  appeals 
from  the  final  judgment  of  conviction.  The  information 
charges  that  the  killing  was  done  with  a  rifle. 

Leslie  iib  Dovming,  for  Appellant. 

I.     It  was  not  a  proper  exercise  of  judicial  authority  for 


18  Mont]  State  v.  O'Brien.  3 

the  court  to  demand  of  the  defendant  in  the  first  instance  that 
he  disclose  his  defense.  The  two  persons  for  whom  a  sub- 
poena was  requested,  were  essential  and  important  witnesses 
for  the  defendant  on  the  trial  of  said  cause,  and  the  refusal  of 
the  court  to  permit  a  subpoena  to  be  issued  for  them,  was  a 
denial  of  justice  and  we  think  in  conflict  with  sections  6  and 
16,  article  III  of  the  state  constitution. 

II.  The  cross-examination  of  the  defendant  in  regard  to  his 
evidence  before  the  coroner's  jury  under  the  circumstances  in 
which  it  was  extracted  from  him  was  extremely  prejudicial  to 
the  defense.  There  is  no  question  but  what  the  statements 
made  by  the  defendant  such  as  they  were,  were  not  voluntary, 
were  made  under  duress,  without  counsel,  without  being  ad- 
vised as  to  his  rights,  and  without  opportunity  afforded  him 
to  consult  with  an  attorney.  While  this  evidence  was  with- 
drawn, its  eflfect  upon  the  jury  could  not  be  withdrawn.  (Peo- 
pUv.  JI£c3/a/io7i,  15  N.  Y.  384;  1  Greenleaf  on  Evidence 
(12th  Ed.)  §§  224,  225;  J'eople  v.  Mordeau,  8  N.  E.  496;  1 
Wharton  on  Evidence  (7th  Ed.)  §  690.)  At  all  events  the 
foundation  for  the  introduction  of  such  evidence  should  have 
been  laid  by  preliminary  proof  showing  prima  facie  that  the 
confession,  if  such  it  could  be  called,  was  freely  and  volun- 
tarily made.  {People  V.  SotOy  49  Cal.  69;  PeopU  v.  Teaton^ 
17Pac.  544.) 

III.  The  cross-examination  of  Minnie  O'Brien  was  im- 
proper. It  did  not  relate  to  her  evidence  in  chief,  and  the  ob- 
ject and  purpose  of  the  evidence  was  to  injure  and  prejudice 
the  defendant.     (State  y.  Gleim,  17  Mont.  17.) 

IV.  The  questions  put  to  the  prosecuting  attorney  for  the 
purpose  of  impeaching  Mrs.  O'Brien  were  improper.  No  such 
questions  were  asked  her  by  the  prosecution  while  she  was  on 
the  stand.  (StcUe  v.  JJunsaker,  16  Pac.  605;  People  v.  Devine^ 
44  Cal.  432;  1  Thompson  on  Trials,  §§  501,  502;  §  3380,  Code 
of  Civil  Procedure. ) 

V.  The  court  having  charged  that  a  man  assailed  unlaw- 
fully in  his  own  house  is  not  obliged  to  retreat  under  any  cir- 
cumstances, it  was  error  to  charge  in  the  same  instruction  that 
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it  must  appear  from  the  evidence  that  the  danger  to  the  de- 
fendant was  so  pressing  and  urgent  that  in  order  to  save  his 
own  life,  or  prevent  his  receiving  great  bodily  harm  the  kill- 
ing of  the  deceased  was  absolutely  necessary.  (State  v. 
Middleham,  17  N.  W.  446;  2  Wharton  on  Criminal  Law  (7th 
Ed.)  §  1024.)  If  the  court  gives  an  instruction,  correctly 
stating  the  law,  and  afterwards  another  nullifying  the  first, 
the  judgment  will  be  reversed.  {People  v.  Campbell^  30 
Cal.  313;  People  v.  SimonSj  60  Cal.  73;  People  v.  Andersariy 
44  Cal.  69;  Territory  v.  OwingSy  3  Mont.  137.)  Where  on  a 
trial  for  murder,  two  parts  of  the  charge  of  the  court  to  the 
jury  are  contradictory,  and  one  is  correct  and  the  other  is 
erroneous,  the  judgment  of  conviction  will  be  reversed,  even 
though  the  appellate  court  may  be  satisfied  from  the  evidence 
that  the  jury  ought  to  have  found  the  defendant  guilty.  i^Peo- 
pie  V.  Vaienciaj  43  Cal.  652;  People  v.  Wong  Ah  NgoWy  54 
Cal.  154.) 

Henri «/.  IlaakeU,  Attorney  General  and  Ella  K.  Haskell^ 
for  the  state.  Respondent. 

Hunt,  J. — 1.  This  appeal  being  from  a  judgment,  and  the 
record  containing  bills  of  exception,  but  no  motion  for  a  new 
trial,  it  is  argued  in  behalf  of  the  state  that  this  court  has  no 
jurisdiction  to  pass  upon  the  errors  alleged  in  the  exclusion 
and  admissTon  of  certain  testimony  during  the  progress  of  the 
trial.  But  this  appeal  is  taken  since  the  adoption  of  the  Penal 
Code  of  1895. 

Under  the  former  Code  (§  394,  page  476,  Comp.  St.,  1887), 
an  appeal  to  the  supreme  court  could  be  taken  by  the  defend- 
ant as  a  matter  of  right  from  any  jjidgment  against  him,  and 
upon  appeal  any  decision  of  the  court  or  intermediate  order 
made  in  the  progress  of  the  case  could  be  reviewed.  The  in- 
terpretation placed  upon  that  statute  was  that  errors  of  law 
in  the  admission  or  exclusion  of  illegal  or  legal  evidence  must 
have  been  called  to  the  attention  of  the  district  court  by  mo- 
tion for  new  trial,  to  the  end  that  that  court  should  thereby 
first  have  an  opportunity  to  correct  its  own  errors  before  an 
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appeal  lay  to  this  court.  (State  v.  WkaZey,  16  Mont.  574.) 
But  the  Penal  Code  of  1895  provides  as  follows :  Section 
2270  :  **An  appeal  to  the  supreme  court  may  be  taken  by  the 
defendant,  as  a  matter  of  right,  from  any  judgment  against 
him."  Section  2321 :  «« Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgment,  the  court  may  review  any  inter- 
mediate order  or  ruling  involving  the  merits,  or  which  may 
have  affected  the  judgment." 

Section  2321  is  identical  with  •section  1259  of  the  Penal 
Code  of  California.  The  difference  between  section  394  of 
the  Code  of  1887  and  section  2321  of  the  Code  of  1895,  con- 
sists in  this :  Under  the  old  Code,  the  appellate  court  was 
limited  in  its  review  to  any  decision  of  the  court  or  any  inter- 
mediate order  made  in  the  progress  of  the  case;  under  the  new 
Code,  upon  appeal  from  a  judgment,  the  court  may  review  not 
only  any  intermediate  order,  but  likewise  a  ruling  involving 
the  meritSy  or  which  may  ha/ve  affected  the  judginent.  In  the 
use  of  the  word  ''ruling"  the  legislature  evidently  intended 
to  permit  a  review  of  the  actions  of  the  district  court  upon 
matters  of  law  in  the  exclusion  or  admission  of  testimony  in- 
volving the  merits  of  the  case  on  an  appeal  froiti  the  judgment 
only.  Such  rulings  had  not  been  included  in  the  interpreta- 
tion of  the  words  "decision  or  intermediate  order"  in  the 
older  statute;  that  is,  a  distinction  has  been  recognized  between 
a  decision  and  a  ruling.  The  older  statute  is  therefore  to  be 
distinguished  from  the  new.  In  the  one,  a  decision  or  order 
was  regarded  as  a  determination  by  the  court  in  the  settle- 
ment of  the  controversy  or  matter  before  it;  while  in  the  new 
Code  a  ruling  means  generally  a  settlement  or  decision  of  a 
point  of  law  arising  upon  the  trial  of  the  case,  without  neces- 
sarily the  force  or  solemnity  of  a  judgment  or  order.  (Black, 
Law  Diet. ;  Cent.  Diet. ) 

We  do  not  hold  that  under  section  2321,  above  cited,  matters 
may  be  reviewed  on  appeal  from  a  judgment  only  when  they 
are  embraced  within  any  of  the  provisions  of  the  law  made  for 
granting  new  trials  (section  2192),  except  errors  in  the  de- 
cision of  questions  of  law  arising  during  the  course  of  the  trial. 
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STATE,  Respondent,  ^^  O'BRIEN,  Appellant. 

[Submitted  March  2, 1896.    Decided  March  9, 1896.] 

Criminal  Law— Apped—RuHngs  during  progress  of  trial— Review  on  appeal  from 
judgmtnt.— Under  section  2821,  Penal  Code,  providing  that  upon  an  appeal  taken  by 
I  he  defendant  from  a  judgment  the  court  may  review  any  intermediate  order  or  ••rul- 
ing involving  the  merits  or  which  may  have  affected  tlie  Judgment,"  rulings  of  the 
trial  court  upon  matters  of  law  In  the  exclusion  or  admission  of  testimony  during  the  I  18 
progress  of  the  trial  may  be  brouicht  before  this  court  by  bills  of  exception  on  an  ap-  l_^ 
peal  from  the  judgment  without  a  motion  for  a  new  trial;  but  this  section  does  nut 
permit  the  review,  on  an  appeal  from  the  Judgment  only,  of  matters  embraced  within 
any  of  the  cases  for  which  a  new  trial  may  be  granted  under  section  2192,  Id.,  except 
errors  In  the  decision  of  questions  of  law  during  the  trial,  which  may  be  reviewed 
either  by  appeal  from  the  Judgment  or  from  an  order  denying  a  motion  for  a  new 
trial.    (State  v.  Whaley,  16  Mont.  691.  distinguished.) 

Bau^— Evidence— Impeachment— Witness.— It  is  error  to  allow  the  prosecuting  attorney, 
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for  the  purpose  of  Impeachment,  to  testlf}*-  as  to  what  a  witness  to  the  homicide  stated 
at  the  coroner's  Inquest,  by  repeating  her  statements  as  taken  down  in  writing  by  him 
at  the  time  and  stating  that  she  had  so  stated,  where  the  statements  concerning  which 
she  was  to  be  Imi^eached  had  not  been  first  related  to  her  with  an  op)K)rtunity  to  an- 
swer as  to  their  truch  or  to  explain  them,  nor  the  written  evidence  shown  to  her 
before  putting  the  questions,  as  required  by  section  8380  of  the  Code  of  Civil  Pro- 
cedure. 

SAMiB—Same— Motives  of  defendant— On  a  trial  for  murder,  where  the  killing  occurred 
in  defendant's  house,  the  relations  existing  between  the  defendant  and  a  woman  with 
whom  he  was  living  may  be  proved  by  the  state  as  bearing  upon  the  defendant's  mo- 
tives, and  as  to  whether  under  all  the  circumstances  he  acted  as  a  reasonable  man. 

Sa'SAK— Same— Statements  hy  defendant  before  coroner.— The  state  should  not  be  per- 
mitted to  introduce  statements  by  the  defendant  before  thecoroner  Immediately  after 
the  homicide,  made  In  Ignorance  of  his  lawful  rights,  without  the  aid  of  counsel  and 
under  the  belief  that  he  was  obliged  to  answer  the  questions  put  to  him. 

SXV.K— Trial— OtijectJons  u*tth^mtnierft. —Continual  objections  by  the  counsel  for  the  state 
to  questions  asked  the  witnesses  for  the  defendant,  many  without  merit,  and  made 
for  the  purpose  of  keeping  a  knowledge  of  the  case  on  its  merits  from  the  jury,  is  im- 
proper practice. 

SA^K—Re€Uonahle  dimhtr— Instructions.— An  Instruction  as  to  reasonable  doubt,  that,  if 
the  jury,  "or  any  one  of  them,"  entertain  any  reasonable  doubt  upon  any  single  fact 
or  element  necessary  to  constitute  the  crime,  the  defendant  should  be  given  the  bene- 
fit of  the  doubt  and  acquitted,  is  objectionable  in  implying  that  If  one  juryman  has  a 
reasonable  doubt  the  eleven  must  concur  in  acquittal. 

Same— Scy'  d*'f ewe. —The  general  doctrine  of  the  right  of  a  man  to  defend  himself,  if  as- 
sailed in  his  own  house,  is  that  he  need  retreat  no  further. 

Samk— Additional  loitnesses— Showing  required  tn  obtain.— Under  section  4656,  Penal 
Code,  restricting  the  state  and  defendant  each  to  six  witnesses,  except  upon  order  of 
the  court  upon  proper  showing  by  affidavit  or  otherwise,  it  is  proper  for  the  court  to 
require  the  defendant,  upon  a  request  for  a  subpoena  for  additional  witnesses,  to  dis- 
close the  materiality  of  their  testimony. 

Rehbarino  Avi*RAh— BUh  of  exception— VeritU'^A  hill  of  exceptions  imports  verity, 
and,  it  being  the  duty  of  the  trial  judge  not  merely  to  sign  what  is  presented  as  a  bill 
of  exceptions  but  to  examine  It  and  make  it  conformable  to  the  facts,  the  appellate 
court  will  assume  that  a  bill,  certified  by  the  judge  to  contain  all  the  evidence  bearing 
upon  the  exception  taken,  is  correct. 

Appeal  from  Eighth  Jiidicial  District^  Cascade  County, 

CJoNvicTiON  for  manslaughter.  The  defendant  was  tried 
before  Benton,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  was  indicted  for  murder  in  the  first  degree, 
and  convicted  of  manslaughter,  in  the  killing  of  one  Frank 
Bixby,  in  Cascade  county,  on  August  18,  1895.  He  appeals 
from  the  final  judgment  of  conviction.  The  information 
charges  that  the  killing  was  done  with  a  rifle. 

Leslie  (&  Downing^  for  Appellant. 

I.     It  was  not  a  proper  exercise  of  judicial  authority  for 
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the  court  to  demand  of  the  defendant  in  the  first  instance  that 
he  disclose  his  defense.  The  two  persons  for  whom  a  sub- 
poena was  requested,  were  essential  and  important  witnesses 
for  the  defendant  on  the  trial  of  said  cause,  and  the  refusal  of 
the  court  to  permit  a  subpoena  to  be  issued  for  them,  was  a 
denial  of  justice  and  we  think  in  conflict  with  sections  6  and 
16,  article  III  of  the  state  constitution. 

II.  The  cross-examination  of  the  defendant  in  regard  to  his 
evidence  before  the  coroner's  jury  under  the  ci;rcum stances  in 
which  it  was  extracted  from  him  was  extremely  prejudicial  to 
the  defense.  There  is  no  question  but  what  the  statements 
made  by  the  defendant  such  as  they  were,  were  not  voluntary, 
were  made  under  duress,  without  counsel,  without  being  ad- 
vised as  to  his  rights,  and  without  opportunity  afforded  him 
to  consult  with  an  attorney.  While  this  evidence  was  with- 
drawn, its  effect  upon  the  jury  could  not  be  withdrawn.  (Peo- 
ple v.  McMahon,  15  N.  Y.  384;  1  Greenleaf  on  Evidence 
(12th  Ed.)  §§  224,  225;  People  v.  Mordeau,  8  N.  E.  496;  1 
Wharton  on  Evidence  (7th  Ed.)  §  690.)  At  all  events  the 
foundation  for  the  introduction  of  such  evidence  should  have 
been  laid  by  preliminary  proof  showing  jyrima  faoie  that  the 
confession,  if  such  it  could  be  called,  was  freely  and  volun- 
tarily made.  (People  v.  Soto^  49  Cal.  69;  People  v.  Yeatonj 
17  Pac.  544.) 

III.  The  cross-examination  of  Minnie  O'Brien  was  im- 
proper. It  did  not  relate  to  her  evidence  in  chief,  and  the  ob- 
ject and  purpose  of  the  evidence  was  to  injure  and  prejudice 
the  defendant.     { State  v,  Gleim^  17  Mont.  17.) 

IV.  The  questions  put  to  the  prosecuting  attorney  for  the 
purpose  of  impeaching  Mrs.  O'Brien  were  improper.  No  such 
questions  were  asked  her  by  the  prosecution  while  she  was  on 
the  stand.  (State  v.  Hunsaker^  16  Pac.  605;  People  \.  Devine^ 
44  Cai.  432;  1  Thompson  on  Trials,  §§  501,  502;  §  3380,  Code 
of  Civil  Procedure.) 

V.  The  court  having  charged  that  a  man  assailed  unlaw- 
fully in  his  own  house  is  not  obliged  to  retreat  under  any  cir- 
cumstances, it  was  error  to  charge  in  the  same  instruction  that 
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it  must  appear  from  the  evidence  that  the  danger  to  the  de- 
fendant was  so  pressing  and  urgent  that  in  order  to  save  his 
own  life,  or  prevent  his  receiving  great  bodily  harm  the  kill- 
ing of  the  deceased  was  absolutely  necessary.  (State  v. 
MiddleAaniy  17  N.  W.  446;  2  Wharton  on  Criminal  Law  (7th 
Ed.)  §  1024.)  If  the  court  gives  an  instruction,  correctly 
stating  the  law,  and  afterwards  another  nullifying  the  first, 
the  judgment  will  be  reversed.  (People  v.  Campbell,  30 
Cal.  313;  People  v.  SimonSy  60  Cal.  73;  People  v.  Anderson^ 
44  Cal.  69;  Territory  v.  OwingSy  3  Mont.  137.)  Where  on  a 
trial  for  murder,  two  parts  of  the  charge  of  the  court  to  the 
jury  are  contradictory,  and  one  is  correct  and  the  other  is 
erroneous,  the  judgment  of  conviction  will  be  reversed,  even 
though  the  appellate  court  may  be  satisfied  from  the  evidence 
that  the  jury  ought  to  have  found  the  defendant  guilty.  J^Peo- 
pie  V.  Valencia,  43  Cal.  552;  People  v.  Wong  Ah  Ngow,  54 
Cal.  154.) 

Henri «/.  HaskeU,  Attorney  General  and  Ella  K,  Haskell, 
for  the  state.  Respondent. 

Hunt,  J. — 1.  This  appeal  being  from  a  judgment,  and  the 
record  containing  bills  of  exception,  but  no  motion  for  a  new 
trial,  it  is  argued  in  behalf  of  the  state  that  this  court  has  no 
jurisdiction  to  pass  upon  the  errors  alleged  in  the  exclusion 
and  admissfon  of  certain  testimony  during  the  progress  of  the 
trial.  But  this  appeal  is  taken  since  the  adoption  of  the  Penal 
Code  of  1895. 

Under  the  former  Code  (g  394,  page  476,  Comp.  St.,  1887), 
an  appeal  to  the  supreme  court  could  be  taken  by  the  defend- 
ant as  a  matter  of  right  from  any  jjidgment  against  him,  and 
upon  appeal  any  decision  of  the  court  or  intermediate  order 
made  in  the  progress  of  the  case  could  be  reviewed.  The  in- 
terpretation placed  upon  that  statute  was  that  errors  of  law 
in  the  admission  or  exclusion  of  illegal  or  legal  evidence  must 
have  been  called  to  the  attention  of  the  district  court  by  mo- 
tion for  new  trial,  to  the  end  that  that  court  should  thereby 
first  have  an  opportunity  to  correct  its  own  errors  before  an 
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appeal  lay  to  this  court.  {States.  W  holey  ^  16  Mont.  574.) 
But  the  Penal  Code  of  1895  provides  as  follows :  Section 
2270  :  ««An  appeal  to  the  supreme  court  may  be  taken  by  the 
defendant,  as  a  matter  of  right,  from  any  judgment  against 
him."  Section  2321 :  '*  Upon  an  appeal  taken  by  the  de- 
fendant from  a  judgment,  the  court  may  review  any  inter- 
mediate order  or  ruling  involving  the  merits,  or  which  may 
have  affected  the  judgment. ' ' 

Section  2321  is  identical  with  -section  1259  of  the  Penal 
Code  of  California.  The  difference  between  section  394  of 
the  Code  of  1887  and  section  2321  of  the  Code  of  1895,  con- 
sists in  this :  Under  the  old  Code,  the  appellate  court  was 
limited  in  its  review  to  any  decision  of  the  court  or  any  inter- 
mediate order  made  in  the  progress  of  the  case;  under  the  new 
Code,  upon  appeal  from  a  judgment,  the  court  may  review  not 
only  any  intermediate  order,  but  likewise  a  ruling  ifivolving 
the  meritSy  or  which  may  ha/ve  affected  the  judgment.  In  the 
use  of  the  word  <  <  ruling ' '  the  legislature  evidently  intended 
to  permit  a  review  of  the  actions  of  the  district  court  upon 
matters  of  law  in  the  exclusion  or  admission  of  testimony  in- 
volving the  merits  of  the  case  on  an  appeal  frox  the  judgment 
only.  Such  rulings  had  not  been  included  in  the  interpreta- 
tion of  the  words  ' '  decision  or  intermediate  order ' '  in  the 
older  statute;  that  is,  a  distinction  has  been  recognized  between 
a  decision  and  a  ruling.  The  older  statute  is  therefore  to  be 
distinguished  from  the  new.  In  the  one,  a  decision  or  order 
was  regarded  as  a  determination  by  the  court  in  the  settle- 
ment of  the  controversy  or  matter  before  it;  while  in  the  new 
Code  a  ruling  means  generally  a  settlement  or  decision  of  a 
point  of  law  arising  upon  the  trial  of  the  case,  without  neces- 
sarily the  force  or  solemnity  of  a  judgment  or  order.  (Black, 
Law  Diet.;  Cent.  Diet.) 

We  do  not  hold  that  under  section  2321,  above  cited,  matters 
may  be  reviewed  on  appeal  from  a  judgment  only  when  they 
are  embraced  within  any  of  the  provisions  of  the  law  made  for 
granting  new  trials  (section  2192),  except  errors  in  the  de- 
cision of  questions  of  law  arising  during  the  course  of  the  trial. 
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not  exceeding  one  hundred  and  sixty  acres  used  for  agricul- 
tural purposes,  and  the  dwelling  house  thereon,  and  its  appur- 
tenances, to  be  selected  by  the  owner  thereof,  and  not  included 
in  the  town  plot,  city,  or  village;  or,  instead  thereof,  at 
the  option  of  the  owner,  a  quantity  of  land  not  exceeding 
in  amount  one-fourth  of  an  acre,  being  within  a  town  plot, 
city,  or  village,  and  the  dwelling  house  thereon,  and  its  appur- 
tenances, owned  and  occupied  by  any  resident  of  this  territory, 
shall  not  be  subject  to  forced  sale  on  execution  or  any  other 
final  process  from  a  court:  provided^  such  homestead  shall  not 
exceed  in  value  the  sum  of  two  thousand  five  hundred  dollars." 

Our  statute  is  exactly  the  same  as  that  of  Minnesota.  The 
courts  of  that  state  hold  that  actual  occupancy  is  necessary  to 
constitute  a  homestead  in  land.  (Qi^/d  v.  Peterson^  47  Minn. 
13,  49  N.  W.  390;  Till^tson  v.  Mdla/rd,  7  Minn.  513  (Gil. 
419);  Sumner*  v.  Sawtelle,  8  Minn.  309  (Gil.  272);  Kdly  v. 
Baker^  10  Minn.  124  (Gil.  154);  Kresin  v.  J/aw,  15  Minn. 
116;  KeUy  v.  DM  23  Minn.  435.) 

Under  a  similar  statute  to  ours  the  supreme  court  of  Cali- 
fornia, in  many  decisions,  holds  that  actual  occupancy  is  neces- 
sary to  acquire  a  homestead  in  land.  ( Gregg  v.  Bostwickj  33 
Cal.  220;  Villa  v.  Pico,  41  Gal.  469;  Bahcock  v.  Gilhs,  62 
Cal.  629;  Lxihbock  v.  McMann,  82  Cal.  226,  22  Pac.  1145; 
Tromana  v.  MaJdnian  (Cal.)  27  Pac.  1094.  See,  also,  TUlar 
V.  Bans  (Ark.)  21  S.  W.  34;  IIotchkU%  v.  Brooks,  93  III.  386; 
Thompson  on  Homesteads  and  Exemptions,  §§  100-105; 
Waples  on  Homesteads  and  Exemptions,  pp.  176-186.) 

In  Bonner  v.  Minniei\  13  Mont.  269,  34  Pac.  30,  the  au- 
thorities are  collated  on  this  subject.  While  in  this  case  there 
was  a  dissenting  opinion,  there  was  no  difference  of  opinion 
that  under  our  statute  occupancy  was  necessary  to  acquiring  a 
homestead  in  land.  The  authorities  are  too  numerous  to  cite 
which  hold  that  an  intention  to  claim  and  occupy  land  as  a 
homestead  is  not  sufficient  to  constitute  a  homestead. 

Counsel  for  appellant  rely  upon  Renke  v.  Reake^  51  Mich. 
541,  16  N.  W.  895,  in  which  case  actual  occupancy  was  not 
required.     But  in  Renke  v.  RenkeXh^  claimants  had  fenced  the 
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lot  which  was  procured  for  a  home.  They  were  proceeding 
to  improve  and  occupy  it  to  the  extent  of  their  means;  they 
had  their  domestic  animals  on*  it;  they  came  to  live  in  the  im- 
mediate vicinity  of  the  lot;  they  dug  a  well;  they  put  up  out- 
buildings. Everything  but  building  the  dwelling  was  done 
before  levy.  Here  something  more  had  been  done  and  was 
being  done  by  the  claimants  than  merely  declaring  their  inten- 
tion to  claim  and  occupy  the  land  in  question  as  a  homestead. 
So  in  the  other  cases  cited  by  appellant.  In  the  case  at  bar 
appellant  had  done,  at  the  time  of  levy,  nothing,  except  to  de- 
clare his  intention  to  claim  and  occupy  the  land  in  controversy 
ns  a  homestead,  nor  does  it  appear  that  he  has  done  anything 
since  towards  improving  or  occupying  the  land  as  a  homestead. 
We  think  it  may  be  said  that,  according  to  the  great  weight  of 
authority  under  statutes  like  ours,  the  mere  declaration  of  an 
intention  to  claim  land  as  a  homestead  is  insufficient  to  consti- 
tute the  land  a  homestead. 

The  appellant,  during  the  trial  objected  to  the  introduction 
ill  evidence  of  the  papers  constituting  the  judgment  roll  in  the 
Miit  to  foreclose  the  mortgage  mentioned  in  the  statement,  and 
assign^  their  admission  as  error.  It  was  competent  to  intro- 
duce these  papers  to  show  the  indebtedness  of  defendant  Julian 
F.  Burd  to  the  plaintiffs  as  alleged  in  the  complaint.  Counsel 
for  appellant  contends  that,  as  Julian  F.  Burd's  wife  was  a 
p  irty  to  the  suit  to  foreclose  the  mortgage,  she  'should  also 
have  been  a  party  to  this  suit.  We  do  not  think  so.  Since 
we  have  seen  that  the  claim  of  homestead  in  the  lands  in  con- 
troversy made  by  defendant  Burd  cannot  be  sustained,  his 
wife  has  no  interest  in  this  suit  which  renders  her  a  necessary 
party.  It  is  not  contended  that  the  judgment  in  the  mortgage 
suit,  spoken  of  ^bove,  is  void,  or  that  any  of  the  proceedings 
to  carry  said  judgment  into  effect  were  void.  The  judgment 
and  proceedings  in  that  case  cannot,  therefore,  be  collaterally 
attacked  in  this  case. 

The  judgment  roll  in  the  mortgage  case  was  admitted  in  evi- 
dence in  this  case  to  establish  the  indebtedness  of  defendant 
Julian  F.  Burd  to  plaintiffs.  For  that  purpose  it  was  corn- 
latent. 
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The  homestead  filing  on  public  lands  by  defendant  Burd, 
made  in  1887,  was  properly  admitted  in  evidence,  as  tending 
to  show  whether  or  not  appellant's  claim  of  homestead  in  the 
lands  in  controversy  was  made  in  good  faith. 

We  are  of  the  opinion  that  this  case  was  fairly  tried,  and 
the  proper  result  reached.  The  judgment  appealed  from  is 
affirmed. 

Affirmed, 

De  Witt  and  Hunt,  J  J, ,  concur. 


BENNETT,  Appellant,  v.  TILLMON,  Respondent. 

[Submitted  March  6. 189G.   Decided  March  9, 1896.] 

PKOMittsoRY  Notes— Parol  agreement  aa  to  payment^Evidence^—A  parol  agreement 
between  the  defendant  and  one  acting  as  agent  for  the  pUiintlff  and  B..  entered  Into 
at  the  time  of  the  execution  of  certain  notes  glyen  In  consideration  of  the  purchase  of 
property  by  the  defendant  from  B,  that  the  notes  should  be  paid  by  being  credited 
upon  an  account  which  B  owed  the  defendant.  Is  not  an  agreement  changing  the 
terms  of  the  note,  but  Is  a  reservation  by  the  defendant  of  the  right  to  pay  them  by 
offsetting  B's  Indebtedness  to  him,  and  may  therefore  be  pleaded  In  defense  to  an  ac- 
tion on  the  notes.    (Bohn  Manttfaeturing  Co.  y.  narri»m^  is  Mont.  239,  clte4.) 

Tri  Ait—Amendmenti— Pleading. —The  allowance  of  an  amendment  to  a  pleading  during 
a  trial  Is  largely  a  matter  of  discretion  and  will  not  be  held  ground  for  reversal  where 
It  does  not  appear  that  a  postponement  of  the  case  was  requested  or  made  necessarj'. 
or  that  the  appelUint  was  Injured  thereby. 

Appeal  from  Fourth  Judicial  District^  Miasotda  County. 

Action  on  promissory  notes.  The  cause  was  tried  before 
Woody,  J.     Defendant  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  court. 

This  is  a  suit  on  three  promissory  notes,  ^he  answer  ad- 
mits the  execution  of  the  notes,  and  alleges  that  they  were 
given  in  consideration  of  the  purchase  by  defendant  of  certain 
improvements  on  real  estate  belonging  to  one  G.  A.  Bennett: 
that  said  improvements  were  sold  to  defendant  by  L.  J. 
Warner,  the  agent  of  said  G.  A.  Bennett;  that  said  Warner 
induced  defendant  to  execute  two  of  the  notes,  for  1(250  each. 
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directly  to  him  ^Warner),  and  the  l|500  note  to  the  plaintiff; 
that  Warner  was  agent  for  6.  A.  Bennett,  as  well  as  for  the 
plaintiff;  that,  at  the  time  of  the  execution  of  the  notes,  6.  A. 
Bennett  was  indebted  to  defendant  on  the  account  set  out  in 
the  answer  in  the  sum  of  l|l,224.50;  that  the  said  Warner,  as 
agent  of  plaintiff  and  G.  A.  Bennett,  agreed  that  said  notes 
should  be  offset  by  said  account;  that  said  notes  were  given  as 
a  memorandum  of  the  sale  of  said  improvements  to  defendant, 
and  should  be  paid  by  being  credited  and  offset  with  said  ac- 
count. After  the  execution  of  the  notes,  the  two  executed  to 
Warner  were  by  him  assigned  to  plaintiff. 

The  plaintiff  moved  for  juiigment  on  the  pleadings.  The 
motion  was  denied.  The  allegations  of  the  answer  are  denied 
by  replication.  The  case  was  tried  to  a  jury,  who  returned  a 
verdict  for  the  defendant.  From  the  judgment  entered  in  ac- 
cordance with  the  verdict,  and  an  order  refusing  a  new  trial, 
the  plaintiff  appeals. 

Bickfordj  Stiff  db  Ilerahey^  for  Appellant. 

Pee  Curiam. — The  plaintiff  contends  that  the  answer  con- 
tains no  defense,  in  that  it  attempts  to  vary  a  written  contract 
by  the  oral  agreement  to  allow  the  account  pleaded  to  be  off- 
set against  and  credited  upon  the  notes.  This  was  the  ground 
for  plaintiff^ s  motion  for  judgment  on  the  pleadings,  and  of 
his  objection  to  the  introduction  of  any  testimony  in  relation 
to  said  agreement. 

We  do  not  think  the  oral  agreement,  set  up  in  the  answer, 
that  (t.  a.  Bennett's  account  or  indebtedness  to  defendant  was 
to  be  offset  against  or  credited  on  the  notes,  is  an  attempt  to 
vary  the  terms  of  the  written  contract  as  contended.  The 
agreement  contained  in  the  answer  as  to  the  G.  A.  Bennett  in- 
debtedness or  account  amounted,  in  effect,  to  this  :  That  the 
defendant,  by  executing  the  notes,  did  not  waive  the  right  to 
set  up  his  accounts  against  G.  A.  Bennett  against  the  notes. 
This  in  no  way  altered,  changed,  or  varied  the  terms  of  the 
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notes.  It  was  only  a  reservation  of  the  r^ht  by  defendant  to 
pay  them  by  setting  up  G.  A.  Bennett's  indebtedness  to  him 
as  a  counterclaim. 

In  Bohn  Manufacturing  Co,  v.  Harrison^  13  Mont.  293, 
this  court  held  that  «*  parol  evidence  of  an  agreement  that  the 
acceptance  of  a  bill  of.  exchange  should  not  be  a  waiver  of 
counterclaims  which  the  acceptor  then  held  a^nst  the  drawer 
is  admissible  in  an  action  on  the  bill,  as  such  evidence  contra- 
dicts, not  the  instrument,  but  merely  the  presumption  of 
waiver  which  arises  from  the  fact  of  its  acceptance."  We 
think  this  case  is  directly  in  point,  and  decisive  of  the  case  at 
bar. 

The  appellant  assigns  as  error  the  action  of  the  court  in  al- 
lowing defendant  to  amend  his  answer  during  the  trial.  The 
allowing  of  an  amendment  at  any  stage  of  the  tsase  is  a  matter 
largely  within  the  discretion  of  the  court.  It  does  not  appear 
that,  by  reason  of  the  amendment,  a  postponement  or  continu- 
ance of  the  case  was  rendered  necessary,  or  that  appellant 
made  any  request  therefor.  It  is  not  shown  how  the  appel- 
lant was  injured,  or  in  what  respect  the  court  abused  its  dis- 
cretion by  allowing  the  amendment. 

We  think  no  errors  have  been  shown  which  would  author- 
ize a  reversal  of  the  case.  The  judgment  and  order  appealed 
from  are  affirmed. 

Affirmed. 
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ENGESSER,  Appellant,  v.  THE  NORTHERN   PACIFIC  ill    wl 
RAILROAD  COMPANY,  Respondent. 

(Sabmltted  Blarch  18, 1886.   Decided  March  16, 1886.] 

ArrRAV— Appearance  thmugh  dUtttarred  attorney.— Wliere  an  appellant's  only  appe  ar 
ance  In  tbe  supreme  court  is  by  tbe  brief  of  an  attorney  who,  since  the  appeal,  has 
been  disbarred  for  dishonorable  and  unprofessional  conduct,  the  appeal  will  not  be 
considered  and  the  judgment  therefore  affirmed. 

Appeal  from  Sixth  Judicial  District^  Park  County. 

Judgment  was  rendered  for  the  defendant  belowr  by  Henry, 
J.     Affirmed  with  leave  to  reinstate. 

Campbell  <&  Stark  and  Cullen  <&  Toole,  for  Respondent. 

Per  Curiam. — The  appellant  appears  in  this  court  by  brief 
filed  by  E.  P.  Cadwell  as  his  only  attorney.  Since  the  case 
was  appealed  from  the  district  court,  said  Cadwell  has  been 
disbarred  from  the  practice  of  law  in  this  state.  (State  v. 
Cadwell,  16  Mont.  119.) 

We  do  not  feel  that  it  is  the  duty  of  the  court  to  consider 
appeals  where  the  appellant^  s  contention  is  presented  solely  by 
the  brief  of  an  attorney  who  has  been  disbarred  for  dishonor- 
able and  unprofessional  conduct.  The  judgment  is  therefore 
affirmed.     (Rule  5,  subdivision  6,  Rules  of  Supreme  Court.) 

The  clerk  is  directed  to  notify  the  party  apparently  repre- 
sented by  said  Cadwell  of  this  order,  and  also  the  clerk  of  the 
district  court  in  which  the  judgment  was  rendered,  to  the  end 
that  the  party  may  be  notified  of  the  order  of  this  court.  If, 
within  60  days  from  the  date  hereof,  good  cause  is  shown  for 
reinstating  this  appeal,  the  same  may  be  done  upon  further 
order  of  this  court. 

Affirmed. 
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STEBBINS,  Appellant,  v.  MORRIS,  Respondent. 

[Submitted  March  11, 1896.    Decided  March  16, 1896.]     ' 

Atteaij— Brief  of  disharred  aUomey,—The  supreme  court  will  decline  to  consider  a  brief 
filed  by  an  attorney,  who  has  been  disbarred  since  the  taking  of  the  appeal.  (fTn- 
0e88er  v.  Northern  Pacific  Railroad  Co.,  ante,  page  31,  cited.) 

Appeal  from  Ninth  Jvdidal  District^  GaUatin  County. 

Judgment  was  rendered  for  the  defendant  below  by  Arm- 
strong, J.     Affirmed  with  leave  to  reinstate. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  is  brought  by  the  plaintiff  and  appellant  for  an 
accounting,  and  to  recover  moneys  alleged  to  be  due  from  the 
defendant  and  respondent  under  the  terms  of  the  following 
contract: 

'<Thi8  article  and  deed  of  separation,  made  and  entered  into 
this  20th  day  of  June,  A.  D.  1885,  by  and  between  Robert  O. 
Morris,  husband,  of  Gallatin  County,  Montana  territory,  party 
of  the  first  part,  and  Ellen  M.  Morris,  wife,  of  the  same 
county  and  territory,  party  of  the  second  part,  witnesseth: 
That,  for  and  in  consideration  of  the  sum  of  one  dollar,  in 
hand  paid  by  the  said  first  party  to  the  said  second  party,  and 
other  and  divers  considerations  hereinafter  mentioned,  they 
have  by  these  presents  agreed,  and  by  these  presents  do  agree, 
for  the  rest  of  their  natural  lives,  to  live  separate  and  apart 
from  each  other,  anc*  to  renounce  and  surrender  each  to  the 
other  all  of  the  marital  rights.  And  it  is  agreed  and  under- 
stood that  the  said  first  party  is  to  pay  to  the  said  second  party 
the  sum  of  one  hundred  dollars  on  the  20th  day  of  October, 
1885,  and  the  further  sum  of  two  hundred  dollars  on  the  20th 
day  of  March,  1886.  And  it  is  further  agreed  and  under- 
stood, by  and  between  the  parties  hereto,  that  the  party  of  the 
first  part,  or  his  agent,  J.  L.  Morris,  of  McKeen  countj^ 
Pennsylvania,  or  any  other  agent  the  said  first  party  may  here- 
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after  select  to  act  for  him,  shall  pay  to  the  said  second  party 
the  one-half  of  the  net  proceeds  arising  from  the  sale  of  oil  on 
what  is  known  as  the  Morris  homestead,  in  Bradford  township, 
McEeen  county,  Pennsylvania,  to  the  extent  of  the  interest 
now  owned  by  the  said  Robert  O.  Morris  in  the  oil  wells  upon 
said  land,  the  one-half  of  all  the  proceeds  due  the  said  first 
party  arising  from  the  sale  of  oil  as  aforesaid  to  be  paid  month- 
ly, as  often  and  immediately  upon  a  sale  of  said  oil  being  made, 
and  as  long  as  oil  is  produced  upon  the  aforesaid  tract  of  land. 
And  it  is  further  provided  that  the  said  first  party  shall  have 
and  make  no  claim  for  the  services  of  the  party  of  the  second 
part,  and  shall  not  be  liable  for  her  support  and  maintenance, 
or  for  any  debts  hereafter  contracted  by  her.  That  the  said 
party  of  the  second  part  agrees  to  release,  and  does  hereby 
release,  all  claim  of  dower  or  other  demands  against  the 
personal  or  real  estate  of  the  said  party  of  the  second  part. 
In  witness  whereof  the  said  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written.  [Signed] 
Robert  O.  Morris.  [Seal.]  Mrs.  E.  M.  Morris.  [Seal.]" 
Acknowledged  according  to  the  laws  of  the  state  of  Montana. 
On  the  20th  day  of  June,  1885,  at  the  time  the  contract  was 
entered  into,  the  respondent  and  appellant  were  husband  and 
wife.  A  divorce  was  granted  to  plaintiff  on  the  same  day, 
after  the  signing  of  the  contract.  The  contract  is  attached  to 
the  complaint,  and  made  a  part  thereof.  The  defendant  filed 
a  general  demurrer  to  the  complaint,  alleging  that  the  com- 
plaint did  not  state  facts  sufBcient  to  constitute  a  cause  of 
action,  which  demurrer  was  sustained  by  the  district  court. 
The  plaintiff  elected  to  stand  upon  her  complaint,  whereupon 
judgment  was  entered  for  the  respondent.     Plaintiff  appeals. 

Camphdl  <6  Starky  for  Respondent. 

Hunt,  J. — ^The  appellant's  side  of  this  case  has  not  been 
presented  to  the  court,  except  by  a  short  brief  filed  by  E.  P. 
Cadwell,  who  has  been  disbarred  from  practicing  law  in  this 
state  since  this  appeal  was  taken.  We  decline  to  consider  this 
brief.  {Engesser  y.  Railroad  Co.y  ante^  p.  31.) 
voL.xviii.-s 
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The  respondent  has  presented  his  views  by  able  argument 
and  brief,  contending  that  the  agreement  between  the  husband 
and  wife,  set  forth  in  the  statement  of  the  case,  is  void,  as 
against  public  policy,  and  because  it  was  made  directly  between 
the  husband  and  wife  prior  to  the  married  woman's  act  of 
1887.  (Compiled  St  1887.)  He  cites  many  decisions  to  sus- 
tain his  contention,  but  their  reasoning  is  not  altogether 
satisfactory  to  us  upon  the  proposition  that  the  whole  contract 
is  void. 

It  would  seem  to  be  correct  that  the  bargaining  for  the  sep- 
aration is  nugatory,  under  the  weight  of  authority,  upon  the 
ground  that  marriage  is  a  public  institution  as  well  as  a  pri- 
vate one,  and  those  who  have  entered  into  the  marital  relations 
cannot,  by  mere  consent  and  agreement,  set  aside  that  contract, 
or  create  a  separation.  But,  from  our  original  examination 
into  the  question,  we  are  not  satisfied  that,  where  a  husband 
and  wife  enter  into  articles  of  separation,  apparently  in  good 
faith,  in  which  the  husband  agrees  to  give  the  wife  certain 
moneys  and  personal  property  by  way  of  provision  for  her 
maiatenance,  and  immediately  thereaf  tei  they  do  separate,  and 
he  procures  a  divorce,  the  wife  may  not  institute  a  suit  for 
equitable  relief,  to  have  the  husband  carry  out  his  contract  to 
maintain  her  as  provided  for.  The  following  authorities  hold 
she  may:  Bish.  Mar.  Div.  &  Sep.  §§  1268-1312;  Bettle  v. 
Wilson,  14  Ohio,  267;  Calkins  v.  Long,  22  Barb.  97.  And 
it  is  held  that  such  an  agreement  is  valid,  directly  between 
husband  and  wife,  without  the  intervention  of  a  trustee;  for 
equity  will  regard  the  husband  as  a  trustee  for  the  specific 
purpose  of  the  agreement  for  maintenance.  ( (hm.  v.  Hich- 
ards,  131  Pa.  St.  209,  18  Atl.  1007;  Button  v.  Button's 
AdrrCr,  3  Pa.  St.  100;  Schouler,  Dom.  Rel.  (5th  Ed.)  §  218; 
Button  V.  Button,  30  Ind.  462.) 

The  question  of  legal  and  illegal  conditions  in  agreements  of 
separation  is  of  more  than  usual  importance,  as  reference  to 
the  books  amply  proves,  and  we  hesitate  to  decide  it  for  the 
first  time  in  this  state  without  the  benefit  of  the  aid  of  counsel 
for  both  sides. 
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Jt8  discussion  has  already  occasioned  ^^judicial  confusion,'' 
according  to  Schouler,  and,  in  our  opinion,  that  confusion 
diould  not  be  increased  nor  decreased  without  very  careful 
consideration.  But,  the  appellant  not  being  represented  in 
this  court  by  counsel  or  by  brief  which  can  be  considered,  the 
judgment  of  the  district  court  will  be  affirmed. 

If  the  appellant  desires,  in  good  faith,  to  present  her  case, 
she  may,  upon  good  cause  to  be  shown  to  the  court,  move  to 
reinstate  her  appeal  within  60  days  from  the  date  hereof. 

Affirmed. 


G ASSERT,  Respondent,  v.  BLACK  et  al.,    Appellants. 

(Submitled  Mareh  18, 1886.   Decided  Hareh  28, 1896.] 

Sb8  Judicata— If ort(/a(jre»— Foreclosure— £Qu<table  de/e7we«.— Where  the  defendants  In 
an  action  to  foreclose  a  mortgage  for  default  in  Interest,  Interposed  several  defenses, 
one  of  which  was  that  by  reason  of  a  mutual  mistake  in  the  mortgage,  foreclosure  for 
nonpayment  of  annual  Interest  was  authorized,  which  was  not  the  Intent  of  the  parties 
whereby  the  action  was  prematurely  brought,  and  the  jury  found  for  the  defendants 
upon  that  issue  alone,  and  were  instructed  that  if  they  did  so  find  they  need  go  no 
further  in  the  case,  the  Judgment  rendered  thereupon  is  not  res  iudieata  as  to  the 
other  equitable  defenses  hi  a  subsequent  action  brought  to  foreclose  the  mortgage 
upon  full  maturity  of  the  debt.    {KleiMchmidt  y.  Binzel,  14  Mont.  81,  cited.) 

M OKTGAOK8— Forecfonire— Pleocttnflf.— A  determination  that  a  mortgage  did  not  express 
the  hitentton  of  the  parties  in  authorizing  foreclosure  upon  default  in  interest,  and 
that  the  action  was  therefore  premature,  does  not  require  a  subsequent  action.  Insti- 
tuted upon  the  maturity  of  the  entire  debt,  to  be  brought  as  upon  a  reformed  mort- 
gage. 

ArpKAi^—JEnvr—JEroMence.— Possible  error  in  the  admission  and  exclusion  of  testimony 
as  to  assays  of  ores,  Is  not  ground  for  reyersal  where  the  value  of  the  ores  was  con- 
sidered by  the  Jury  and  their  finding  upon  the  matter  was  not  attacked.  (Ifer- 
ehanl'9  Natkmal  Bank  v.  Green/iood,  16  Mont.  896,  cited.) 

Appeal  from  Sixth  Jvdicial  District^  Parh  County. 

Foseclosube  of  mortgage.     Judgment  was  rendered  for  the 
plaintiff  below  by  Henbt,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  obtained  judgment  against  the  defendants  foi 
(13,384  upon  a  promissory  note,  and  also  for  the  foreclosure 
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of  a  mortgage  upon  certain  real  estate,  given  by  the  defend- 
ants to  secare  said  note.  A  better  view  of  the  facts  of  the 
case  will  be  obtained  by  referring  to  the  case  of  Gassert  v. 
Blacky  11  Mont  185.  In  that  case  the  plaintiff  herein  brought 
action  against  the  defendants  herein  upon  the  same  note  and  to 
foreclose  the  same  mortgage.  In  that  case  the  appeal  was 
taken  by  defendants  from  a  judgment  rendered  in  favor  of 
plaintiff  upon  the  sustaining  of  plaintiff^  s  demurrer  to  the  an- 
swer and  cross  complaint  of  defendants.  The  statement  of  the 
case  in  the  former  decision  gives  a  very  full  view  of  the  de- 
fense set  up  in  that  case.  We  there  held  that  the  defense 
stated  was  sufficient,  and  sent  the  case  back  to  trial.  After 
remittitur  filed  in  the  district  court,  the  plaintiff  filed  a  reply, 
and  upon  that  reply,  together  with  the  pleadings  described  in 
11  Mont.  185,  the  case  was  tried.  It  is  to  be  observed  that 
equitable  defenses  were  set  up  against  the  action  on  the  note. 
Upon  that  trial  the  court  submitted  nine  findings.  Those  find- 
ings covered  the  equity  issues  made  by  defendants^  answer. 
One  of  these  defenses  was  that  there  was  a  mutual  mistake  in 
the  execution  of  the  mortgage,  and  that,  while  the  mortgage 
provided  that  if  the  interest  for  any  year  were  not  paid  the 
whole  mortgage  should  be  at  once  due,  in  truth  and  in  fact  the 
real  agreement  between  the  parties  was  not  that  the  default  m 
a  year's  interest  should  cause  the  whole  principal  debt  to  be 
due.  The  defense  upon  which  the  action  was  determined  was 
that  it  was  prematurely  brought,  in  that  the  mortgage  did  not 
express  the  real  intent  of  the  parties  and  that,  when  the  real 
intent  was  ascertained,  the  mortgage  would  not  then  be  due. 
The  note  was  a  four-year  note,  dated  December  9,  1888.  The 
old  action  (11  Mont.)  was  commenced  just  after  the  default  in 
paying  the  interest  on  December  9,  1889. 

The  three  first  findings,   with  their  answers,   submitted  on 
the  trial  of  the  old  case  were  as  follows  : 

<'(1)  Does  the  note  and  mortgage  express  the  intention  of 
the  parties  at  the  time  it  was  executed  ?     Answer.     No. 

«*(2)  Was  there  any  mistake  in  the  execution  of  the  mort- 
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gage  in  authorizing  its  foreclosure  upon  nonpayment  of  the 
annual  interest  ?     Answer.     Yes. 

"  (3)  If  your  answer  to  the  foregoing  interrogatory  be  in 
the  affirmative,  was  such  mistake  in  the  execution  of  such 
mortgage  mutual  ?     Answer.     Yes.^' 

When  submitting  these  findings  1,  2  and  3,  the  court,  before 
submitting  the  further  findings,  instructed  the  jury  as  follows: 
'<If  your  answers  to  the  two  last  foregoing  interrogatories  be 
in  the  affirmative  and  the  first  in  the  negative,  you  need  go  no 
further  in  your  investigations,  but  will  return  your  verdict 
accordingly." 

On  that  trial  the  jury  also  found  a  general  verdict,  in  which 
they  said  :  <' We,  the  jury  in  the  above-entitled  action,  find 
the  issues  for  the  defendants."  That  was  the  end  of  that  case. 
Nothing  further  occurred  until  the  expiration  of  the  four-year 
term  of  the  note.  Then  the  plaintiff  commenced  the  action 
now  at  bar,  asking  for  judgment  on  the  note,  with  interest  and 
costs,  and  the  foreclosure  of  the  mortgage.  The  defendants 
set  up  the  same  equitable  defenses  as  they  pleaded  in  their  an- 
swer in  the  former  case  (see  statement  11  Mont.  185)  except 
the  defense  of  nonmaturity  of  the  debt. 

Judgment  in  this  case  was  rendered  as  prayed  for  by  plaint- 
iff. The  defendants  moved  for  a  new  trial,  which  was  denied. 
From  that  order,  and  the  judgment,  they  appeal. 

75?^  cfe  Wallace  and  Sartman  <&  Hartman^  for  Appellants. 

On  the  question  of  tea  judicata  we  submit  that  the  jury  hav- 
ing been  instructed  fully  upon  every  issue  in  the  former  case, 
and  having  found  the  issues  for  the  defendants,  and  this  find- 
ing having  been  incorporated  into  the  judgment  of  the  court, 
and  the  court  having  rendered  judgment  for  the  defendants 
for  costs,  that  the  issues  thus  decided  for  the  defendants  could 
not  be  again  litigated  in  the  case  at  bar.  ( Griffin  v.  Lofig 
Island  R.  Co.^  102  N.  Y.  449,  citing  Pray  v.  liegeman,  98 
N.  Y.  351;  Jixrdan  v.  Van  Epps,  86  Id.  427,  436;  Smith  v. 
Smith,  79  Id.  634;  Clem^ens  v.  Clemens,  37  Id.  59,  74.  See. 
also,  Bigelaw  v.   Winsor,  1  Gray  299;  Vail  v.   Binehart,    105 
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Ind.  6,  citing  FUchli  v.  Fischli,  1  Blackf.  360;  Bichardwn 
V.  Janesj  58  Ind.  240;  Eiwood  v.  Beymer^  100  Ind.  504; 
Bailey  v.  Baileyi  115  111,  551,  citing  Rodgers  v.  Iliggins^  57 
111.  244;  Po^ric^fe  v.  Shaffer,  94  N.  Y.  423,  citing  Kerr  v. 
5ay^«,  35  N.  Y.  331;  IFi/fifer  v.  Case,  16  Wend.  483;  Orom' 
well  V.  County  of  Sac,  94  U.  S.  361.)  In  short,  the  general 
rule  seems  to  be  that  if  it  is  desired  to  avoid  barring  any  issues 
which  might  be  raised  in  a  subsequent  case,  care  should  be 
taken  to  have  the  court  or  jury  render  a  verdict  only  upon  the 
issues  particularly  involved,  and  not  give  a  general  verdict. 
If  a  case  includes  a  variety  of  issues  which  are  submitted  to 
the  jury  at  the  trial,  with  sufficient  evidence  to  establish  them, 
it  will  be  prima  facie  proof,  that  all  these  issues  have  been  de- 
termined and  included  in,  and  concluded  by  the  verdict,  if  such 
a  verdict  is  a  general  one,  which  presumably  covers  every 
point  involved  in  the  case.  (21  Am.  &  Eng.  Ency.  of  Law, 
page  200  b.  and  citations.)  We  submit  that  the  record  in  this 
case,  shows  that  it  comes  within  the  above  authorities  and  that, 
therefore,  the  judgment  roll  in  the  case  commenced  Dec.  24th, 
1889,  should  have  been  admitted  in  evidence  in  bar  of  this  ac- 
tion, for  clearly  that  case,  in  which  the  judgment  was  rendered 
for  the  defendants,  included  a  variety  of  issues,  all  of  which 
were  submitted  to  the  jiiry  at  the  trial,  with  sufficient  evidence 
to  establish  them,  and  therefore  those  issues  were  included  in, 
and  concluded  by  the  verdict  of  that  jury,  which  was  a  gen- 
eral one,  and  which  presumably  covered  every  point  involved 
in  the  case.  And  every  issue  which  was  submitted  to  the  jury 
in  the  former  case,  and  upon  which  they  were  instructed  by 
the  court,  was  contained  in  the  pleadings  in  this  case,  sub- 
mitted to  the  jury,  and  instructed  upon  by  the  court. 

Savage  db  Day  and  A.  J.  Campbell,  for  Respondent. 

The  record  offered  shows  that  there  were  before  the  court 
on  the  former  trial  two  kinds  of  issues,  one  upon  the  merits, 
which  are  the  same  as  those  in  issue  in  this  action,  the  other  a 
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jurisdictional  or  technical  question.  If  the  mortgage  was,  ac- 
cording to  the  understanding  of  the  parties,  not  to  be  fore- 
closed for  nonpayment  of  interest  prior  to  the  maturity  of  the 
principal  debt,  then  the  court  had  no  jurisdiction  to  determine 
the  other  issues — the  action  was  prematurely  brought  for  the 
reason  that  the  debt  to  secure  which  the  mortgage  had  been 
given  was  not  yet  due,  and  the  other  issues  were  not  litigated 
and  could  not  have  been  litigated,  in  the  sense  in  which  the 
word  is  used,  although  evidence  in  support  of  them  was  pre- 
sented to  the  jury.  In  order  to  bar  the  plaintiflf' s  claim  it 
must  appear  that  he  had  a  legal  right  to  bring  his  action  there- 
for when  his  suit  was  brought  and  that,  in  the  litigation  had, 
the  merits  of  his  claim  were  passed  upon  in  giving  judgment. 
{Tucker  \.  Rohrback,  13  Mich.,  73;  Wood  v.  Faut,  66  Mich. 
185;   Gray  v.  Dougherty,  25  Cal.  266.) 

To  be  a  bar  to  future  proceedings,  it  must  appear  that  the 
former  judgment  necessarily  involved  the  determination  of  the 
same  fact  to  prove  which  it  is  offered  in  evidence.  It  is  not 
enough  that  the  question  was  in  issue  in  the  former  suit;  it 
must  also  appear  to  be  precisely  determined.  Where  in  the 
answer  various  matters  of  defense  are  set  forth,  some  of  which 
relate  to  the  maintenance  of  the  action,  and  others  to  the 
merits  and  there  is  a  general  decree  of  dismissal  it  is  impos- 
sible to  hold  that  the  decree  is  a  bar  to  a  future  action.  {Fos- 
ter y.  The  Richard  Busteed,  100  Mass.  409.) 

In  an  action  on  four  counts,  if  the  judge  withdraws  three  of 
them  from  the  jury,  a  verdict  on  the  fourth  count  does  not 
bar  another  action  for  any  matter  involved  in  the  rejected 
count,  though  evidence  in  regard  to  such  matter  was  intro- 
duced. {Boston  Blower  Co.  v.  Broion^  (Mass.)  21  N.  E.  Rep. 
883.) 

Where  the  record  shows  that  there  were  submitted  for  de- 
termination several  issues,  some  going  to  the  merits  and  others 
to  the  form,  and  it  neither  appears  from  the  record  nor  by 
extraneous  evidence  that  the  former  adjudication  was  on  the 
merits,  the  former  judgment  is  not  an  estoppel;  and  in  the 
absence  of  such  showing  it  will  be  presumed  to  have  been 
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rendered  on  the  defects  in  form.  {Kleinschmidt  v.  Bimd, 
14  Mont  81.) 

De  Wrrr,  J. — ^The  only  point  of  importance  in  the  case  is 
as  follows:  Without  stating  in  detail  the  method  by  which  the 
question  was  raised,  it  is  sufficient  to  say  that  the  defendants 
contended  that  the  judgment  in  the  former  case  was  res  adjvdi- 
cata  upon  this  trial,  for  the  reason  that  the  equitable  defenses 
set  up  in  this  case  were  also  pleaded  in  the  former  case,  and 
that  in  the  former  case,  the  jury  found  the  issues  for  the  de- 
fendants, and,  as  the  equitable  issues  were  submitted  to  the 
jury,  the  judgment  is  res  adjvdicata  as  to  everything  before 
the  jury  and  the  court  at  that  time.  In  this  contention  the 
district  court  held  against  defendants.     Hence  their  appeal. 

Appellants  cite  many  cases,  like  Griffin  v.  >  Railroad  Co.^ 
102  N.  Y.  449,  7  N.  E.  735,  wherein  the  opinion  says: 
<'The  rule  is  well  settled  that  a  former  judgment  of  a  court 
of  competent  jurisdiction  is  final  and  conclusive  between  the 
parties,  not  only  as  to  the  matter  actually  determined,  but  as 
to  every  other  matter  which  the  parties  might  have  litigated 
and  have  decided,  as  incident  or  essentially  connected  with  the 
subject-matter  of  the  litigation  within  the  purview  of  the  orig- 
inal action,  either  as  matter  of  claim  or  of  defense.  {Pray  v. 
Hegenum,  98  N.  Y.  361;  Jordan  v.  Van  Epps,  85  N.  Y.  427, 
436;  Smith  v.  Smithy  79  N.  Y.  634;  Clemens  v.  Clemens^  37 
N.  Y.  59,  74.)" 

Also,  an  opinion  of  Chief  Justice  Shaw  in  Bigelow  v.  Win- 
sorj  1  Gray,  299,  in  which  the  learned  justice  says:  <<It  is  no 
objection  that  the  former  suit  embraced  more  subjects  of  con- 
troversy or  more  matter  than  the  present.  If  the  entire  sub- 
ject of  the  present  controvers}^  was  embraced  in  it,  it  is  suffi- 
cient.    It  is  res  judicata, ' ' 

Appellants  also  rely  upon  Vail  v.  Hinekartj  105  Ind.  6,  4 
N.  E.  218,  in  which  the  court  says:  '<Under  repeated  decis- 
ions of  this  court,  from  its  earliest  organization  down,  the 
adjudication  of  the  Dearborn  circuit  court  against  the  appellee 
in  such  prior  suit  is  a  final  determination  against  him,  not  only 
as  to  what  was  actually  decided  therein,  but  also  as  to  every 
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other  matter  which  the  parties  might  have  litigated  in  the  case, 
and  especially  as  to  the  alleged  lien  which  the  appellee  asserts 
and  seeks  to  enforce  in  the  case  at  hand  against  the  decedent's 
land  in  Palaski  county.  {Fiacfdi  v.  Fischli^  1  Blackf.  860; 
Richardson  v.  Jones^  58  Ind.  240;  Elwood  v.  Beymer^  100 
Ind.  504.)" 

Such  cases  might  be  indefinitely  multiplied  as  this  princi- 
ple will  be  found  very  frequently  stated  in  the  decisions. 
But  these  cases  are  wholly  inapplicable  to  the  facts  of  the 
former  case  of  Gassert  v.  Black,  Not  only  were  the  present 
equitable  defenses  not  decided  in  the  other  case  (11  Mont. 
185)  but  the  record  of  that  trial  shows,  expressly  and  affirma- 
tively, that  they  were  not  litigated.  By  the  instructions  of 
the  court  and  the  findings  of  the  jury,  the  present  equitable 
issues  were  never  reached  upon  that  trial.  Instead  of  there 
being  any  presumption  that  they  were  passed  upon  by  the 
jury,  there  is  affirmative  showing  that  they  were  not.  That 
case  was  decided  solely  upon  the  ground  that  the  action  was 
prematurely  brought,  and  that  plaintiff  had  no  right  to  sue 
upon  the  note  and  foreclose  the  mortgage  for  the  default  in  a 
year's  interest.  It  was  decided  upon  the  ground  that  the 
mortgage  did  not  express  the  intention  of  the  parties  when  it 
provided  that  the  debt  should  be  due  if  any  year's  interest  were 
in  default.  This  proposition  was  expressly  submitted  to  the 
jury  when  the  court  told  the  jury  that,  if  they  answered  inter- 
rogatory No.  1  '<No,"  and  interrogatories  Nos.  2  and  3 
"Yes,"  they  should  go  no  further  in  the  case.  The  jury  did 
answer  the  interrogatories  in  just  this  way,  and  they  went  no 
further,  and  they  made  no  findings  upon  the  other  equitable 
defenses  submitted.  It  is  true  that  they  found  a  general  ver- 
dict for  defendants;  but  that  was  a  matter  of  no  consequence, 
as  it  was  controlled  by  the  special  findings.  Therefore,  by  the 
instructions  of  the  court,  the  equitable  issues  in  this  case  pre- 
sented were  wholly  withdrawn  from  the  jury  in  the  other  case, 
as  being  immaterial  in  the  event  that  the  jury  decided  the  case 
upon  the  ground  that  the  action  was  prematurely  brought. 
They  did  decide  it  upon  that  ground,   and  that  ground  only. 
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The  district  court  was  therefore  correct  in  its  ruling  that  the 
former  case  was  not  res  ac/judic€Ua  upon  the  equitable  issues 
presented  in  this  case.  This  view  is  fully  sustained  in  Klein- 
Schmidt  y.  JBinzelj  14  Mont.  81,  which  decision  goes  much 
further  than  is  necessary  to  hold  in  sustaining  the  ruling  of  the 
district  court  now  before  us. 

The  question  of  res  adjvdicata  being  out  of  the  way,  and 
the  question  of  nonmaturity  of  the  debt  not  being  in  issue  in 
this  case,  the  jury  went  on  and  made  findings  on  all  issues  in 
favor  of  plaintiflf,  upon  which  findings  the  judgment  for  the 
debt  and  foreclosure  of  the  mortgage  was  entered. 

Appellants  also  contend  that,  it  having  been  determined  in 
the  former  case  that  the  mortgage  did  not  express  the  intention 
of  the  parties,  the  present  action  should  have  been  brought  as 
upon  a  reformed  mortgage.  But  the  particular  in  which  it 
was  determined  in  the  former  case  that  the  mortgage  did  not 
express  the  intention  of  the  parties  was  simply  that  the  inten- 
tion was  not  that  the  whole  <lebt  should  be  due  upon  the  de- 
fault in  a  year's  interest.  In  the  present  action  that  question 
was  out  of  the  case.  The  whole  time  of  the  note  had  run, 
and  the  whole  amount  was  due.  There  was  no  possible  occa- 
sion to  introduce  into  the  case  the  question  of  reformation 
which  was  in  issue  in  the  other  case. 

Appellants  also  assigned  as  error  some  rulings  of  the  court 
in  admitting  and  excluding  testimony  in  reference  to  assays 
made  of  some  ores,  from  the  Black  Warrior  claim.  The  value 
of  this  ore  was  taken  into  consideration  in  the  accounting  be- 
tween the  parties  in  this  case.  We  think  that  respondent 
answers  appellants'  contention  in  this  respect,  in  that  he  shows 
that  the  value  of  this  ore  was  taken  into  consideration  in  the 
settlement  between  the  parties.  The  jury  found  upon  this 
matter,  and  that  finding  is  not  attacked,  nor  are  we  asked  to 
set  it  aside.  Therefore,  if  there  were  error  in  the  omission  or 
exclusion  of  the  testimony  as  complained  of,  we  are  of  opinion 
that  it  should  not  set  aside  the  general  result  obtained  in  the 
case.     {Merchants^  Nat.   Bank  v.  Greenhood^  16  Mont.  395.) 

It  is  ordered  that  the  judgment  and  the  order  denying  a  new 
trial  be  affirmed. 
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Since  the  filing  of  this  appeal  the  respondent,  Harry  Gas- 
sert,  has  died,  and  his  administratrix,  Sarah  C.  Gassert,  has 
been  sabstituted  as  the  party  respondent  in  this  court.  The 
remittitur  will  therefore  issue  in  the  name  of  Sarah  C.  Gas- 
sert, administratrix. 

Affirmed, 

Hunt,  J.,  concurs. 


BURTON,  Appellant,  v.  LAUGHREY  et  al..   Respond- 
ents. 

[Submitted  Mareb  18, 1896.   Decided  Mareh  28, 1886.] 

ILailboaim— Right  of  wav—Puhlie  lnndr—EiectmerU,—MeTe  prior  possession  of  land, 
which  is  afterwards  Included  in  a  grant  by  congress  to  a  railroad  of  a  right  of  way  of 
SOO  feet  on  each  side  of  the  center  of  its  track,  is  insufficient  to  maintain  ejectment  as 
against  the  railroad. 

Sams— ITse  cf-right  of  way.— Occupancy  of  land  within  the  rlghtof  way  of  a  railroad  com- 
pany under  a  license  from  the  company,  by  which  the  licensee  was  permitted  to  cultl- 
nUe  the  same  on  condition  of  maintaining  lawful  fences  and  keeping  the  land  free 
from  combustible  materials.  Is  a  use  of  that  portion  of  the  right  of  way  by  the  rail- 
road. 

Appeal  from  Ninth  Judicial  District^  Gallatin  County, 

Ejectment.  Defendant's  demurrer  to  the  complaint  was 
sustained  by  Armstbono,  J.     Affirmed. 

George  D,  Pease^  for  Appellant. 

CvUen  A  Toole  and  CockrUl  <&  Pierce^  for  Respondents. 

Peb  Cubiam. — Plaintiff  appeals  from  the  judgment  entered 
against  her  upon  sustaining  defendants'  demurrer  to  the  com- 
plaint. The  action  is  in  the  nature  of  ejectment  to  obtain  pos- 
session of  a  strip  of  land  lying  along  the  track  of  the  Northern 
Pacific  Railroad,  between  a  line  50  feet  from  the  center  of  the 
track  and  one  200  feet  from  the  center.  The  right  of  way 
granted  to  the  Northern  Pacific  Railroad  by  congress  is  200 
feet  on  each  side  of  the  center  of  the  track.  It  ai^)ears,  by 
the  complaint,  that  the  company  gave  a  license  to  respondent 
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Laugh  rey  to  occupy  the  strip  above  mentioned  outside  of  a 
line  50  feet  from  the  center  of  the  track.  The  license  agree- 
ment  was  that  Laughrey  might  cultivate  the  land,  and  that  he 
should  maintain  lawful  fences  thereupon,  and  should  keep  the 
same  clear  of  combustible  materials.  Plaintiff  sought  to  eject 
Laughrey  and  the  railroad  company  from  the  strip. 

We  are  of  opinion  that  the  demurrer  was  properly  sustained, 
and  that  the  complaint  does  not  set  out  a  cause  of  action. 
While  the  complaint  pretends  to  set  up  a  possession  by  the 
plaintiff  prior  to  the  grant  to  the  Northern  Pacific  Railroad 
Company,  yet  it  does  not  pretend  to  connect  the  plaintiff  in 
any  way  with  the  government  title  prior  to  the  grant  to  the  rail- 
road. Appellant  contends  that  the  land  is  not  being  used  for 
railroad  purposes,  and  therefore  the  defendants  may  not  ex- 
clude her  from  its  possession. 

We  think  the  case  of  Pacific  Co.  v.  Burr,  86  Cal.  279,  24 
Pac.  1032,  is  conclusive  against  the  appellant.  The  facts  were 
very  similar  to  those  now  before  us.  In  that  case  the  court 
said  :  *<<  Here  there  was  a  special  grant  of  a  right  of  way  200 
feet  in  width  on  each  side  of  the  road.  The  grant  is  a  con- 
clusive legislative  determination  of  the  reasonable  and  neces- 
sary quantity  of  land  to  be  dedicated  to  this  public  use,  and  it 
necessarily  involves  a  right  of  possession  in  the  grantee,  and  is 
inconsistent  with  any  adverse  possession  of  any  part  of  the 
land  embraced  within  the  grant.  It  is  true,  the  strip  of  land 
now  actually  occupied  by  the  roadbed  and  telegraph  line  may 
be  only  a  small  part  of  the  400  feet  granted,  but  this  fact  is 
of  no  consequence.  The  company  may  at  some  time  want  to 
use  more  land  for  side  tracks  or  other  purposes,  and  it  is 
entitled  to  have  the  land  clear  and  unobstructed  whenever  it 
shall  have  occasion  to  do  so.'' 

These  views,  however,  do  not  treat  of  the  right  to  take  rail- 
road property  for  another  public  use.  {Butte^  Annconda  db 
Pacific  By.  Co.  v.  Montana  Union  By.  Co.,   16  Mont.   604.) 

Furthermore,  the  company  is  required  by  the  laws  of  the 
state  to  keep  its  right  of  way  free  from  combustible  materials. 
Its  contract  with  Laughrey  was  to  accomplish  this  purpose, 
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and  also  to  accomplish  the  fencing  of  the  right  of  way  to  avoid 
accidents  to  stock.     This  was  a  use  of  the  right  of  way  result- 
ing in  the  accomplishment  of  obedience  to  the  laws  of  the 
state. 
The  judgment  of  the  district  court  is  affirmed. 

Affi/rmed, 


RYAN,    Appellant,    v.    SPIETH    et   al..    Respondents.  * 

[Submitted  Miurch  19. 1806.    Decided  March  28, 1896.] 

Creditor's  Bii.l— Pleodtao— Ivnianee  of  txe/mt\ati.—K  complalDt  in  equity  to  reach  and 
haye  applied  to  a  Judgment,  property  of  the  Judgment  debtor,  alleged  to  be  fraudu- 
lently concealed,  which  shows  that  there  is  no  property  subject  to  execution 
and  what  has  become  of  it,  need  not  also  allege  as  a  prerequisite  to  equitable  relief, 
that  an  execution  was  Issued  and  resumed  unsatisfied. 

8A3CX—P2€adfn(/— Presentation  of  claim  to  cuiministrator.^A  creditor's  bill  to  reach 
funds  of  an  estate,  alleged  to  have  been  fraudulently  secreted  and  to  require  the  ad- 
ministrator to  personally  account  therefor  in  e<fulty,  need  not  allege  that  the  plaint- 
UTs  claim  was  first  presented  to  the  administrator  for  allowance  under  the  rules  of 
probate  practice. 

SAXE—Samer—Oumenhlp  of  judoment.— The  plaintiff  in  a  creditor's  suit  must  allege  that 
he  is  the  owner  of  the  Judgment  and  that  it  is  unsatisfied. 

APPXALr-Aemand— ultnendment  aUoioed,— In  an  equity  action  where  the  complaint  de- 
fectlTely  states  what  may  be  a  good  cause  of  action  and  a  demurrer  to  the  complaint 
Is  sustained  for  ambiguity,  and  the  plaintiff's  counsel  elects  to  stand  on  the  complaint, 
but  after  an  appeal  is  taken  is  disbarred  from  practice,  the  supreme  court  under  such 
circumstances,  while  approving  the  ruling  of  the  lower  court,  will  remand  the  case 
with  leave  to  amend. 

Appeal  from  Ninth  Judicial  District^  Gallati/n  County. 

Cbeditob's  Bill.  Defendant's  demurrer  was  sustained  by 
Armstrong,  J.     Remanded. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  in  equity,  seeking  to  reach,  and  have  ap- 
plied to  a  judgment,  assets  and  property  alleged  to  be  fraudu- 
lently disposed  of  and  concealed.  A  demurrer  to  the  com- 
plaint was  sustained,  and  judgment  accordingly  entered  for  the 
defendants.     Plaintiff  appeals. 


21    4<M 


46  Ryak  v.  Spieth.  [Mar.  T.'96 

The  demurrer  was  apon  two  grounds  :  (1)  That  the  com- 
plaint did  not  set  forth  facts  sufBcient  to  constitute  a  cause  of 
action;  and  (2)  that  it  was  ambiguous,  uncertain  and  unintelli- 
gible. The  complaint  is  extremely  voluminous,  and  the  de- 
murrer equally  so.  Under  the  view  that  we  take  of  this  case, 
and  disposition  we  intend  to  make  of  it,  it  will  not  be  neces- 
sary to  state  the  facts  at  very  great  length. 

It  appears  by  the  complaint  that  on  May  5,  1888,  and  for  a 
long  time  prior  thereto,  Jacob  F.  Spieth  and  Charles  Krug 
were  partners  in  the  brewing  and  saloon  business.  Krug  died 
May  7,  1888,  intestate.  Spieth  died  April  10,  1892,  intestate. 
J.  P.  Martin,  one  of  the  defendants  is  administrator  of  Krug's 
estate,  and  Barbara  Spieth,  the  other  defendant,  is  adminis- 
tratrix of  Spieth's  estate.  The  plaintiff,  on  December  29, 
1888,  recovered  judgment  against  Jacob  F.  Spieth,  the  sole 
surviving  partner  of  the  firm  of  Spieth  &  Krug,  for 
$9,026.94, — a  judgment  in  effect  against  the .  partnership. 
Upon  the  death  of  Krug,  Spieth  retained  possession  of  all  the 
firm  property,  and  operated  the  business  and  collected  all  ac- 
counts due  the  firm.  The  complaint  then  contains  allegations 
in  great  detail  as  to  fraudulent  conspiracies  between  Jacob 
Spieth  and  Barbara,  his  wife,  to  get  possession  of  all  the  as- 
sets of  the  firm,  and  put  them  into  the  possession  of  Barbara 
Spieth  for  the  benefit  of  her  and  her  husband,  and  for  the  pur- 
pose of  defrauding  the  creditors  of  the  firm.  This  conspiracy 
originated  some  time  within  two  years  before  the  death  of 
Krug,  in  1888,  and  continued  its  operations  until  near  the 
time  of  the  death  of  Spieth,  April  10,  1892. 

The  complaint  states  that  the  firm,  in  May,  1888,  had  real 
and  personal  property  to  the  value  of  $40,000,  while  they 
owed  $25,000.  It  also  states  that  both  the  Spieth  and  Krug 
estates  were  absolutely  insolvent,  and  no  assets  whatever  were 
found,  and  that  neither  estate  paid  even  the  costs  of  adminis- 
tration. The  complaint  traces  many  items  of  assets  of  the  firm 
through  Jacob  Spieth  to  his  wife,  Barbara,  and  states  many 
investments  which  Barbara  had  made  of  money  so  obtained. 
For  the  purpose  of  this  decision  it  does  not  seem  to  be  neces  - 
sary  to  state  the  facts  any  more  fully. 
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Hartmxxn  db  Hartman^  for  Appellant. 
Lace  <k  JLuce,  for  Respondents. 

De  Witt,  J. — One  ground  urged  for  sustaining  the  demur- 
rer is  that  the  complaint  does  not  state  that  an  execution  upon 
the  original  judgment  of  Ryan  against  the  partnership  of 
Spieth  &  Krug  was  ever  issued  and  returned  unsatisfied.  One 
of  the  allegations  of  the  complaint  is  as  follows:  <<That  to 
issue  an  execution  in  this  case,  and  to  have  it  returned,  would 
be  productive  of  no  good,  and  would  only  incur  costs  without 
result;  that  there  is  no  property  of  Chas.  Krug,  Jacob  F. 
Spieth,  or  Spieth  &  Krug  subject  to  execution,  or  that  can  be 
found." 

Furthermore,  it  appears  by  the  complaint,  that  the  partner- 
ship of  Spieth  &  Krug,  and  the  individual  estates  of  the  two 
partners,  were  absolutely  insolvent,  and  that  their  effects 
were  eaten  up  by  other  creditors,  and  by  the  alleged 
embezzlements  of  Barbara  Spieth.  There  could  be  no  plainer 
case  of  the  absolute  uselessness  of  an  execution.  In  the  case 
of  Merchants^  National  Bank  v.  Greenhood^  16  Mont.  ^94, 
we  did  not  decide  whether  the  issuance  of  an  execution,  and 
its  return  unsatisfied,  were  necessary  to  support  a  creditors' 
bill;  but  we  quoted  with  approval  the  following  from  the  case 
of  Case  V.  Beauregard  101  U.  S.   688. 

^<It  is  no  doubt  generally  true  that  a  creditor's  bill  to  sub- 
ject his  debtor's  interests  in  property  to  the  payment  of  the 
debt  must  show  that  all  remedy  at  law  had  been  exhausted. 
And,  generally,  it  must  be  averred  that  judgment  has  been 
recovered  from  the  debt,  that  execution  has  been  issued,  and 
that  it  has  been  returned  ivuUa  bona.  The  reason  is  that,  un- 
til  such  a  showing  is  made,  it  does  not  appear  in  most  cases 
that  resort  to  a  court  of  equity  is  necessary.  Or,  in  other 
words,  that  a  creditor  is  remediless  at  law.  In  some  cases, 
also,  such  an  averment  is  necessary  to  show  that  the  creditor 
has  a  lien  upon  the  property  he  seeks  to  subject  to  the  pay- 
ment of  his  demand.     The  rule  is  a  familiar  one  that  a  court 
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of  equity  will  not  entertain  a  case  for  relief  where  the  com- 
plainant has  an  adequate  legal  remedy.  The  complaining 
party  must,  therefore,  show  that  he  has  done  all  that  he  could 
do  at  law  to  obtain  his  rights.  But,  after  all,  the  judgment 
and  fruitless  execution  are  only  evidence  that  his  legal  reme- 
dies have  been  exhausted,  or  that  he  is  without  remedy  at  law. 
They  are  not  the  only  possible  means  of  proof.  The  necessity 
of  resort  to  a  court  of  equity  may  be  made  othefwise  to 
appear.  Accordingly,  the  rule,  though  general,  is  not  with- 
out many  exceptions.  Neither  law  nor  equity  requires  a 
meaningless  form.  ^JBona  aed  imposaibUia  non  oogit  lex. '  It 
has  been  decided  that,  where  it  appears  by  the  bill  that  the 
debtor  is  insolvent,  and  that  the  issuing  of  an  execution  would 
be  of  no  practical  utility,  the  issue  of  an  execution  is  not  a 
necessary  prerequisite  to  equitable  interference.  Turner  v. 
Adams ^  46  Mo.  95;  Poatlewait  v.  Howes^  3  Iowa,  365;  Bank 
V,  Harvey^  16  Iowa,  141;  Botsfordy.  Beers,  11  Conn.  569; 
Payne  v.  Sheldon^  63  Barb.  169.  This  is  certainly  true  where 
the  creditor  has  a  lien  or  a  trust  in  his  favor.  So  it  has  been 
held  that  a  creditor,  without  having  first  obtained  a  judgment 
at  law,  may  come  into  a  court  of  equity  to  set  aside  fraudulent 
conveyances  of  his  debtor,  made  for  the  purpose  of  hindering 
and  delaying  creditors,  and  to  subject  the  property  to  the  pay- 
ment of  the  debt  due  him.  Tfinrmond  v.  Beese^  3  Ga.  449; 
Cornell  v,  Badway^  22  Wis.  251;  Sanderson  v.  Stockdale^  11 
Md.  563.  *  *  *  The  foundation  upon  which  these  and 
many  other  similar  cases  rest  is  that  judgments  and  fruitless 
executions  are  not  necessary  to  show  that  the  creditor  has  no 
adequate  legal  remedy.  *  *  *  But,  without  pursuing 
this  subject  further,  it  may  be  said  that  whenever  a  creditor 
has  a  trust  in  his  favor,  or  a  lien  upon  property  for  the  debt  due 
him,  he  may  go  into  equity,  without  exhausting  legal  pro- 
cesses or  remedies.  {Tappanx,  Evans^  11  N.  H.  311;  IJolt 
v.  Bancrofty  30  Ala.  103.)" 

In  the  case  at  bar  it  appears  by  the  complaint  that  there  is 
no  property  subject  to  execution  as  clearly,  and  indeed 
more    clearly    and    fully,    than    it    would    appear    by    the 
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return  of  an  execution.  The  return  of  an  execution 
would  simply  show  that  the  sheriff  had  not  found  prop- 
erty. This  complaint  shows  more  than  that.  It  makes 
it  appear  not  only  that" there  is  not  property  subject  to  execu- 
tion, but  it  states  in  very  great  detail  why  there  is  not  such 
property,  and  what  has  become  of  the  property  which  should 
have  been  subject  to  an  execution.  We  are  of  opinion  that 
under  such  facts  and  circumstances  as  here  disclosed  the  better 
rule  is  that  it  need  not  be  pleaded  or  proved  that  the  useless 
ceremony  of  the  issuing  of  an  execution  has  been  resorted  to. 
The  complaint  was,  therefore,  not  defective  in  this  respect. 

The  defendants  further  contend  that  the  complaint  is  fatally 
defective  in  that  it  does  not  appear  that  plaintiff^  s  claim 
against  the  firm  of  Spieth  &  Krug  has  been  presented  to  the 
administratrix  of  the  Spieth  estate  under  the  rule  of  probate 
practice.  But  in  this  action  no  relief  is  sought  against  the 
administratrix.  Barbara  Spieth  is  named  as  administratrix  in 
the  title  of  the  case,  and  alleged  to  be  such  in  the  body  of  the 
complaint,  but  the  relief  sought  against  her  is  strictly  per- 
sonal. She  is  charged  with  embezzlement  and  conversion  of 
the  funds  of  the  estate,  and  the  prayer  is  that  she  be  made  to 
account  for  them  in  equity.  The  question  is  not  one  of  a  claim 
to  be  presented  to  an  administrator  for  an  allowance,  but  is 
rather  an  effort  to  require  a  person  who  has  converted  the 
funds  of  an  estate  to  account  to  a  creditor  of  the  estate. 
{Krueger  v.  Spieth,  8  Mont,  at  page  489.) 

Again,  appellant  contends  that  the  complaint  is  defective  in 
that  it  does  not  statd  that  the  plaintiff  is  the  owner  of  the  judg- 
ment, and  that  the  same  is  unsatisfied.  We  are  of  opinion 
that  in  this  respect  the  complaint  is  defective.  Certainly,  the 
plaintiff  could  not  require  an  accounting  from  Mrs.  Spieth  for 
funds  of  the  estate  embezzled  by  her,  unless  the  plaintiff  were 
a  creditor  of  the  estate.  She  would  be  obliged  to  prove  this 
upon  the  trial  as  a  material  element  to  support  her  action. 
She  should,  therefore,  allege  it.  The  pleading  that  the  plaint- 
iff had  once  obtained  a  judgment  is  not  pleading  that  she 
still  owns  it  or  holds  it,  and  that  the  same  is  unpaid.  In  this 
respect  the  demurrer  must  be  sustained. 

VOU  XVIII.-4 
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Another  ground  of  demurrer  is  that  the  complaint  is  am- 
biguous, uncertain  and  unintelligible,  and  the  demurrer  then 
goes  on  to  point  out  in  detail  wherein  the  ambiguity,  uncer- 
tainty and  unintelligibility  exists.  Wh  are  satisfied  that  in 
some  of  these  respects  this  portion  of  the  demurrer  is  also 
good.  In  one  part  of  the  complaint  it  is  stated  that  in  May, 
1888,  Spieth, &  Krug  had  140,000  in  property,  and  owed 
$25,000;  and  in  another  place  it  is  stated  that  both  parties 
were  insolvent  for  five  years  before  1892.  In  other  respects 
the  complaint  is  very  inartistically  drawn,  and  probably  uncer- 
tain, ambiguous  and  unintelligible,  within  the  meaning  of  those 
words  as  used  in  the  construction  of  pleadings.  But  we  shall 
not  go  into  details  as  to  these  defects  in  the  complaint,  for  the 
reason  that  the  counsel  who  now  appears  for  the  appellant 
practically  confesses  the  weakness  of  the  pleading  in  these  re- 
spects. If  he  were  the  same  counsel  as  the  one  who  drew  the 
complaint,  we  should  feel  disposed  to  show  him  little,  if  any, 
consideration,  for  the  reason  that  he  expressly  elected  to  stand 
upon  the  complaint  after  the  demurrer  had  been  sustained,  and 
after  these  defects  had  thus  been  pointed  out  to  him.  But  the 
present  counsel  for  the  appellant  is  in  a  position  which  is  some- 
what unusual.  The  original  counsel  was  Mr.  E.  P.  Cadwell, 
who,  after  this  appeal  was  taken,  was  disbarred  from  practice 
in  this  court  for  dishonorable  and  unprofessional  conduct 
The  present  counsel,  Mr.  Ilartman,  was  afterwards  substituted. 
The  complaint  appears  to  be  one  where  there  is  not  a  state- 
ment of  a  defective  cause  of  action,  but  a  defective  statement 
of  what  may  be  a  good  cause  of  action.  This  is  an  equity  ac- 
tion in  an  equity  court.  There  is  very  much  in  the  complaint 
appealing  to  the  conscience  of  a  chancellor,  and  arousing  the 
belief  that  plaintiff,  if  her  allegations  be  true,  and  be  clearly 
set  forth,  has  good  cause  to  appeal  to  equity.  It  would  seem 
to  be  a  harsh  ruling  to  wholly  deprive  her  of  equity  relief, 
upon  the  very  threshold  of  the  court,  by  reason  of  a  defective 
statement  of  her  cause  of  action  by  a  counselor  whose  career 
has  been  such  as  that  of  him  who  commenced  this  action. 

Therefore,  while  we  must  approve  the  ruling  of  the  district 
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court,  and  sustain  the  demurrer  for  the  reasons  above  stated, 
and  while  we  might,  under  some  other  circumstances,  finally 
affirm  the  judgment,  we  shall  in  this  instance  remand  the  case 
to  the  district  court,  with  directions  that  if  the  plaintiff,  within 
30  days  after  the  filing  of  the  remittitur  in  the  district  court, 
tenders  an  amended  complaint,  free  from  the  objections  exist- 
ing as  to  the  present  one,  the  judgment  shall  be  set  aside,  and 
the  action  proceeded  with;  otherwise  the  present  judgment  will 
be  affirmed.  (Ledlie\,  Walleriy  17  Mont.  150.)  Her  coun- 
sel who  appeared  in  court,  having  stated  that  he  should  not 
have  drawn  a  pleading  containing  the  ambiguities  of  this  com- 
plaint, may  then  have  opportunity  to  prepare  a  complaint 
which  is  free  from  the  objections  which  he  himself  concedes 
exists  in  this  one.  Under  the  circumstances  in  this  case  the 
costs  will  be  paid  by  the  appellant. 

Hemanded, 
Hunt,  J.,  concurs. 
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STATE,  Respondent,  v.  GAY,  Appellant. 

[Sabmitted  March  9, 1806.    Decided  BCarch  28, 1896.] 

Cbimihal.  IjAW— Homieid&-Evidence.— On  a  trial  for  murder,  evidence  that  prior  to  the  .       — 
killing  the  defendant  had  had  litigation  or  trouble  about  his  land,  which  was  offered     ^8   m 
for  the  purpose  of  showing  the  beginning  of  the  trouble  and  the  sentiment  worked  up 
against  the  defendant,  was  properly  excluded  until  It  might  become  relevant  by  con- 
necting the  deceased  therewith;  or  until  It  was  shown  to  relate  to  some  circumstance 
that  extenuated  the  killing. 

8amb— £vfde?u?e.— On  a  trial  for  murder  evidence  offered  by  the  defense  that  some  per- 
son, not  a  witness  In  the  case,  had  burned  the  defendant's  house  some  days  before  the 
homicide,  was  properly  excluded  as  irrelevant  where  it  did  not  appear  that  the  de- 
ceased had  participated  In  the  burning. 

9AMK—Dearee«  of  offence— Instruction  08  to  penalties.— V^here  the  jury  were  Instructed 
upon  the  distinguishing  features  of  the  several  degrees  of  murder  and  manslaughter 
as  defined  by  the  statute,  and  as  to  the  penalty  for  murder  in  the  first  degree,  the 
omission  of  the  court  to  also  inform  the  Jury  as  to  the  penalties  for  murder  In  the  sec- 
ond degree  and  manslaughter  was  not  prejudicial  to  the  defendant,  where  no  instruc- 
tion defining  such  penalties  was  requested  by  the  defendant  and  the  jury  found  him 
guilty  of  murder  in  the  first  degree.    (State  v.  Baker,  18  Mont.  160.  cited.) 

HAyiiL— Instruction  as  to  duing  declaratUmt^—The  jury  being  the  sole  Judges  of  the  weight 
to  be  given  to  the  testimony,  an  instruction  offered  by  the  defense  that  dying  declara. 
tlons  should  be  received  with  great  caution,  was  properly  refused  as  commenting  on 
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the  weight  to  be  given  to  that  particular  portion  of  the  testimony.    {SUUe  v.  Gtofm,  17 
Mont.  17;  Wa$tlY.  Montana  Union  By,  Co,^  17  Mont.  21S,  cited.) 

Saub— ina^ruetforw.— The  court  not  behig  required  by  section  2070  of  the  Penal  Code,  to 
giTO  an  instruction  in  any  modified  form,  a  party  offering  an  erroneous  Instruction 
cannot  complain  that  it  was  not  corrected  and  then  given. 

Zauk— Dying  decIarati«m«-£Hdefice.- Statements  by  the  deceased  Just  after  being 
shot,  and  while  rational,  that  he  knew  his  wound  was  fatal:  that  he  could  not  recover; 
that  he  would  never  see  his  home  again  and  that  the  defendant  had  shot  him,  are  ad- 
missible as  dying  declarations,  it  appearing  that  he  expressed  no  belief  in  his  re- 
covery at  any  time,  and  that  a  doctor  had  told  him  that  all  he  could  do  was  to  allevi- 
ate the  pain.    {State  v.  Runell,  18  Mont.  I6i,  cited.) 

Samk— Murder— Evidence  to  nuttain  conviction.— Evidence  that  the  defendant  had  aided 
another  to  escape  from  arrest  and  had  left  in  his  company  threatening  to  kill  any  one 
who  attempted  to  arrest  hUn;  that  prior  to  the  homicide  both  bad  resisted  the  offloers 
on  several  occasions;  that  while  being  pursued  his  companion  killed  an  olAcer,  whose 
official  character  was  well  known  to  both,  and  whom  defendant  had  himself  threat- 
ened to  kill,  although  the  officer  after  exchanging  some  shots  with  him  had  com- 
manded them  to  surrender  and  said  he  would  shoot  no  more;  that  defendant  shot  an. 
other  officer  immediately  upon  the  latter  discovering  hUn  in  hiding;  that  the  deceased 
in  his  dying  declaration  said  that  defendant  had  shot  him;  that  defendant  after  shoo^  . 
Ing  the  deceased  shot  at  another  officer;  that  defendant  was  at  no  time  fired  upon 
until  he  had  first  drawn  his  gun  or  was  fleeing  to  elude  them,— Is  sufficient  to  sustatai 
a  conviction  of  murder  In  the  first  degree. 

SAU'E-Arre^t—ReMttance  to  officers.— yniere  one  who  had  committed  a  felony  and  had 
shown  a  disposition  not  to  submit  to  arrest  aimed  a  rifle  at  an  officer,  whom  he  well 
knew  officially,  and  prepared  to  shoot  him  when  commanded  to  stop  and  throw  up  his 
hands,  it  was  not  necessary  to  justify  the  attempted  arrest  that  the  officer  should  have 
flrst  disclosed  his  official  character  and  the  reason  for  the  arrest. 

Sauk— BemarhB  of  counsel  in  argument— Appeal.— The  appellate  court  will  not  review 
remarks  made  by  the  prosecuting  attorney  in  argument  to  the  jury,  and  claimed  to 
have  been  prejudicial  to  the  defendant,  where  no  objections  were  made  at  the  time 
and  the  court  was  not  requested  to  instruct  the  jury  to  disregard  them.  (State  v. 
Biggerstaff,  17  Mont.  610,  cited.) 

Nkw  Trial— Jf  feconducf  o/ furors.— Affidavits  of  jurors  are  competent  to  rebut  affidavits 
charging  misconduct  on  their  part,  made  in  support  of  a  new  trial,  and  where  the 
misconduct  was  alleged  to  consist  in  the  discussion,  within  the  jury  room,  of  an  In- 
cestuous contract,  said  to  have  been  made  by  the  defendant,  and  In  separating  among 
spectators  in  the  court-room  during  recess  where  the  contract  and  the  merits  of  the 
case  were  being  discussed,  the  motion  was  properly  denied  where  the  affidavits  of  the 
jurors  showed  that  the  contract  was  not  spoken  of  until  after  the  verdict  had  been 
agreed  to  and  which  was  based  solely  upon  the  evidence  and  Instructions,  and  the 
bailiffs  made  affidavit  that  no  one  conversed  with  the  jurors  during  recess.  (Tetri- 
lory  V.  BurgetSt  8  Mont.  68;  State  v.  Jachaon,  9  Mont.  608;  Stale  v.  Anderson,  14  Mont 
641,  cited.) 

Samb— A'etoly  di*eotered  evidence,— A.  new  trial  upon  the  ground  of  newly  discovered 
evidence,  based  upon  the  affidavit  of  a  member  of  the  sheriff's  posse  that  they  were 
instructed  to  take  no  chances  and  to  kill  the  defendant  on  sight,  is  properly  denied, 
where  the  officer  by  counter  affidavit,  as  well  as  the  sheriff,  stated  that  the  instruc- 
tions were  not  to  shoot  unless  absolutely  necessary. 

SAv:st— Same— Diligence,— K  new  trial  upon  the  ground  of  newly  discovered  evidence  is 
properly  denied  where  the  uncontradicted  affidavit  of  the  prosecuting  attorney  com- 
pletely rebuts  the  affidavits  in  support  of  the  motion,  by  showing  that  all  the  newly 
discovered  evidence  could  have  been  easily  procured  on  the  trlaL 

Constitutional  "Law-Ex  poet  facto  Jaw— Changing  rules  of  evidence.— The  Code  of 
Civil  Procedure  of  1896  (S  8266)  making  a  malicious  and  guilty  Intent  a  conclusive  pre- 
sumption from  the  deliberate  commission  of  an  unlawful  act  for  the  purpose  of  Injur- 
ing another,  is  not  ex  post  facto  as  to  a  homicide  committed  prior  to  its  adoption,  in 
that  it  changes  the  rules  of  evidence  and  declares  a  force  to  evidence  greater  than 
that  existing  under  the  former  statute  ($  19,  Fourth  Division  of  the  Compiled  Sta^ 
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ntes)  defining  express  malice  to  be  **that  deliberate  intention  unlawfully  to  takeaway 
the  life  of  a  fellow  creature  which  is  manifested  by  external  circumstances  capable  of 
proof."  since  express  malice  Is  composed  of  the  same  elements  of  fact  in  each  statute, 
all  of  which  must  be  proved  by  competent  evidence  beyond  a  reasomible  doubt,  and 
each  of  which  is  rebuttable. 

Appeal  from   First  Jvdicial  District^  Lewis  and  Clarke 
County, 

CoNvicrnoN  for  murder  in  the  first  degree.  The  defendant 
was  tried  before  Blak£«  J.     Afiirmed. 

Lewis  PenweU,  W,  F,  Sanders  and  «/.  M.  Clejnents,  for 
Appellant. 

B.  H,  Purcell,  Henri  J.  IlaskeU^  Attorney  General,  and 
Ella  K,  HasJcell^  for  the  state,  Respondent. 

I.  Where  a  party  moves  for  a  new  trial  on  the  ground  of 
misconduct  on  the  part  of  the  jury,  which  took  place  during 
the  trial,  he  must  aver  in  his  motion,  and  show  aflSrmatively 
that  he  and  his  counsel  were  ignorant,  until  after  the  jury  had 
retired,  of  the  fact  of  such  misconduct.  (Thompson  &  Mer- 
riam  on  Juries,  §  428;  Territory  v.  ILart^  7  Mont.  489;  Terri- 
tory y.  Burgess,  8  Mont.  68;  Territory  v.  Clayton^  8  Mont. 
18;  State  v.  Jackson.  9  Mont.  609;  State  v.  Floyd,  63 
N.  W.  (Minn.)  1096;  State  v.  Anderson,  14  Mont.  641;  Brad- 
shaw  V.  Degenharty  16  Mont.  267.)  The  fact  that  opportunity 
may  have  been  given  for  improper  communications  with  a  jury 
while  passing  in  and  out  of  a  crowded  court  room  or  on  the 
street,  does  not,  in  the  absence  of  any  showing  that  such  com- 
munication was  actually  had,  or  that  there  was  any  miscon- 
duct, raise-  a  presumption  against  a  verdict.  {King  v.  State, 
20  S.  W.  (Tenn.)  1.69.)  It  affirmatively  appears  that  in  none 
of  the  separations  of  the  jury  complained  of  did  they  hold  any 
improper  communications  with  any  persons,  or  overhear  any 
conversation  between  them  which  would  tend  to  influence  their 
verdict  against  the  defendant.  The  separation  of  the  jury, 
where  it  is  shown  that  they  were  not  approached,  is  not  ground 
for  a  new  trial.     {Stater,    Church  (S.   D.),   60  N.  W.    143; 
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State  V.  Murray,  29  S.  W.  (Mo.)  700;  Thompson  &  Merriam 
on  Juries,  §  439.) 

II.  Evidence  of  defendant's  threats  not  to  be  taken  alive 
and  to  kill  any  one  who  came  after  him,  was  competent  as  ex- 
plaining why  the  officers  proceeded  to  make  the  arrest  in  the 
manner  in  which  they  did,  and  as  showing  that  their  actions 
were  justified  by  the  defendant's  threats.  The  evidence  is 
also  competent  to  show  that  defendant  expected  there  would 
be  an  attempt  made  to  arrest  him,  and  having  made  these 
threats  that  he  would  kill  any  one  who  attempted  to  arrest  him, 
he  could  not  claim  that  he  apprehended  any  unnecessary  vio- 
lence from  the  officers,  because  of  the  precautions  they  took 
and  of  their  being  armed  and  prepared  to  defend  themselves, 
because  he  must  have  expected,  in  view  of  the  threats  made 
by  him,  that  the  officers,  in  attempting  to  arrest  him,  would 
arm  themselves  and  be  prepared  to  defend  themselves  by  shoot- 
ing, if  necessary.  {Miller  v.  State  (Tex.),  20  S.  VV.  1103; 
People  V.  Brown,  69  Cal.  353;  Rudolph  v.  People,  45  N.  Y. 
215;  People  v.  Carlton,  115  N.  Y.  633;  Rowan  v.  6awin,  5 
Cush.  284.) 

III.  It  does  not  appear  from  the  record  that  any  exception 
or  objection  to  the  statements  of  the  attorneys  for  the  prose- 
cution was  made  by  counsel  for  defendant  during  their  re- 
marks to  the  jury.     (State  v.  Hawkins,  18  Ore.  480;  Sears  v. 

^  Seattle  Street  Ry,  Co.,  6  Wash.  233;  State  v.  Reagan,  8 
Wash.  511.)  An  exception  to  improper  remarks  of  counsel 
in  arguing  to  the  jury  will  not  be  considered  when  no  instruc- 
tion as  to  how  the  jury  shall  consider  such  remarks  is  re- 
quested. {Columhia  Railroad  Co,  v.  Hawthorn,  3  Wash. 
Ter.  354;  Sears  v.  Seatth  Street  Ry.  Co.,  supra;  State  v. 
Biggerstaff,  17  Mont.  510;  West  v.  Brown,  35  Pac.  921; 
Farmer Y.  State,  91  Ga.  720;  States.  Howard,  24  S.  W.  41; 
North  Chicago  Street  Ry.  Co.  v.  Cotton,  140  111.  186 ; 
Thompson  on  Trials,  Vol.  1,  §  957;  State  v.  Mack  (La.),  14 
So.  141;  Stone  v.  State,  17  So.  114;  Territory  v.  Collins,  6 
Dak.  234;  Learned  y.  Hall,  3  33  Mass.  417;  Miller  v.  StaU 
(Tex.),  25  S.  W.  634;  State  \.  Sarton   34  Pac.   1036.) 
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IV.  The  contODtion  of  counsel  that  the  court  erred  in  in- 
structing the  jury  as  to  the  punishment  for  murder  in  the  first 
degree,  and  not  instructing  them  as  to  the  punishment  for 
manslaughter  is  answered  by  the  fact  that  defendant  did  not 
request  of  the  court  an  instruction  as  to  what  the  punishment 
for  murder  in  the  second  degree  is,  or  as  to  what  the  punish- 
ment for  manslaughter  is.  (§  1080,  Code  of  Civil  Procedure  ) 
It  is  not  error  for  the  court  to  omit  to  charge  the  jury  upon  a 
particular  point  unless  asked  to  do  so  at  the  trial.  (Territory 
V.  Rovmnd,  8  Mont  118;  People  v.  Haun^  44  Cal.  100;  Peo- 
ple V.  Ah  Wee,  48  Cal.  239;  Peoples.  Geiger,,4t9  Cal.  649; 
People  V.  Gray,  66  Cal.  276;  People  v.  Flynn,  73  Cal.  616; 
People  V,  Olesan,  80  Cal.  128;  People  v.  McLean,  84  Cal. 
482;  Territory  v.  McAndrewa,  3  Mont.  164.)  Failure  of  the 
court  to  charge  the  jury  on  any  given  question  of  law  is  not 
error  unless  a  request  for  the  charge  was  made  by  counsel. 
[State  V.  Brooks,  5  S.  W.  257  (Mo.) ;  Powers  v.  State,  87 
Ind.  144;  Rauck  v.  State,  11  N.  E.  460;  State  v.  Paxton 
(Mo.),  29  S.  W.  705;  Blwnt  v.  Florida,  11  So.  547;  Felton 
V.  State,  39  N.  E.  (Ind.)  228;  PeopU  v.  Marks,  13  Pac.  (Cal.) 
149;  State  v.  Anderson  (S.  Car.),  2  S.  E.  699;  Leepery.  State, 
40  N.  E.  (Ind.)  1113.)  Defendant's  instruction  as  to  dying 
declarations  was  properly  refused  as  it  was  argumentative  in 
its  nature,  and  not  applicable  to  the  facts  of  this  case  and  in- 
structed the  jury  on  the  weight  of  evidence.  [State  v.  SvUi' 
muy  9  Mont.  174;  Stoite  v.  Gleim,  17  Mont.  17;  State  v. 
Pearce  (Minn.),  57  N.  W.  652;  Wastl  v.  Montana  Union  By. 
Co.,  17  Mont.  213;  Knowles  v.  Nixon,  17  Mont  473.) 

V.  The  appellate  court  will  not  grant  a  new  trial  on  the 
ground  that  the  verdict  is  contrary  to  the  evidence  if  the  testi- 
mony is  conflicting,  and  there  is  any  evidence  to  support  the 
verdict.  {People  v.  Brovyn,  27  Cal,  600;  People  v.  Strange, 
61  Cal.  496;  People  v.  Darr,  61  Cal.  554;  People  v.  Vance, 
21  Cal.  400.) 

VI.  The  circumstances  under  which  Macke  was  killed 
clearly  show  that  the  defendant  is  guilty  of  murder  in  tbe  first 
degree.    It  appears  therefrom  that  defendant  and  Gross  had  de- 
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termined  not  to  be  arrested  and  that  they  knew  that  a  posse 
was  after  them  to  arrest  them  for  felony.  At  the  time  Macke 
was  shot  no  effort  was  being  made  to  take  defendant  into  cus- 
tody for  the  reason  that  the  officers  did  not  know  where  de- 
fendant and  Gross  were.  (People  v.  Pool,  27  CaL  572;  Geng- 
Ush  V.  State,  30  S.  W.  (Tex.)  233;  Thompson  v.  State,  18  S. 
E.  306;  Wilson  v.  State,  141  N.  Y.  186;  Kerr  on  Homicides, 
§  189,  198;  1  Wharton  on  Criminal  Law,  §414-419-434-443.) 
At  the  time  Macke  was  shot  the  question  of  warrant  or  no 
warrant  was  not  considered  by  defendant  and  Gross.*  They 
did  not  know  but  every  member  of  the  posse  had  a  warrant  in 
his  pocket.  None  of  the  officers  or  members  had  an  oppor- 
tunity to  exhibit  a  warrant  to  defendant  Gay  for  the  reason 
that  they  shot  at  the  officers  whenever  they  thought  an  at- 
tempt to  arrest  them  was  about  to  be  made. 

VII.  Newly  discovered  evidence,  merely  cumulative  or  im- 
peaching, is  no  cause  for  granting  a  new  trial.  {Sweet  v. 
State  (Ga.),  17  S.  E.  273;  Penn.  Co,  v.  Nations,  12  N.  E. 
309;  Lee\.  Berlinham,  18  Pac.  (Kan.)  218.)  Affidavit  for 
new  trial  on  ground  of  newly  discovered  evidence  must  con- 
tain facts  showing  diligence.  (2  Thompson  on  Trials,  §  277. ) 
Appellant's  ability  or  inability  to  have  obtained  it  before  trial 
is  a  question  of  fact  for  the  court  to  determine  from  proof 
submitted  in  support  of  motion.  (2  Thompson  on  Trials,  § 
2767;  Peoples,  Sutton,  (CaL),  16  Pac.  86;  Martin  v.  Price 
(Ind.),  40  N.  E.  33.)  A  general  statement  that  all  possible 
diligence  was  used  is  not  sufficient.  (Peterson  v.  Collier,  3  S. 
E.  119;  Weeks  v.  State,  3  S.  E.  323.)  The  defendant  must 
show  that  the  testimony  came  to  his  knowledge  subsequent  to 
the  trial,  that  it  was  not  due  to  want  of  diligence  that  it  was 
not  discovered  earlier,  and  that  on  new  trial  would  probably 
produce  a  different  result.  {WUson  v.  State  (Tex.),  21  S. 
W.  361.) 

Hunt,  J. — ^The  defendant,  William  Gay,  was  charged  with 
the  crime  of  murder  in  the  first  degree.  The  information  al- 
leges that  on  the  12th  of  May,  1893,  he  deliberately  and  ma- 
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liciously  killed  James  M acke,  by  shooting  bim  with  a  rifle. 
The  defendant  was  tried  and  convicted,  and  is  now  under  sen- 
tence of  death.  He  made  a  motion  for  a  new  trial,  which  was 
overruled.  He  appeals  from  the  judgment  of  conviction  and 
the  sentence  of  death,  and  from  the  order  overruling  the  mo- 
tion for  a  new  trial. 

We  will  first  notice  the  errors  urged  on  argument,  and  re- 
lied upon  in  the  appellant^  s  brief  : 

1.  The  defendant  testified  in  his  own  behalf.  After  briefly 
reciting  the  fact  that  he  had  resided  at  Castle  for  some  time, 
defendant  said  that  he  had  located  a  lot  on  some  disputed 
ground  at  Castle,  and  built  his  house.  He  was  then  asked  this 
question:  "Subsequent  to  building  your  home  and  living 
there,  you  may  just  state  generally,  without  particulars, 
whether  or  not  you  had  any  litigation  or  trouble  about  that 
land?  "  The  state  objected  upon  the  ground  of  irrelevancy. 
Defendant's  counsel  stated  that  the  object  of  the  question  was 
to  show  the  beginning  of  the  trouble,  and  the  sentiment 
worked  up  against  defendant,  resulting  in  transactions  in  April 
and  May,  1893.  The  court  then  said  :  ''At  this  time  I  do 
not  think  it  competent  for  this  witness  to  testify  upon  that  sub- 
ject. So  far  as  I  know,  the  name  of  this  man  Benson  has  not 
appeared  in  any  way.  1  remember  the  opening  statement.  If 
it  is  subsequently  shown  that  this  man  Benson  was  behind  these 
proceedings,  then  the  witness  may  testify  on  that  matter,  but 
at  the  present  time  I  do  not  think  it  would  be  competent  to  go 
into  it.     The  objection  is  sustained." 

We  can  perceive  no  error  in  the  ruling  of  the  court.  The 
fact  that  the  defendant  had  had  litigation  or  trouble  about  his 
lot  had  no  possible  apparent  relation  to  the  killing  of  James 
Macke,  or  the  events  or  facts  immediately,  or  even  remotely, 
connected  therewith.  The  rule  is  that  all  facts  that  go  either 
to  sustain  or  impeach  a  hypothesis  logically  pertinent  are  ad- 
missible. ' '  But  no  fact  is  relevant  which  does  not  make  more 
or  less  probable  such  a  hypothesis.  Relevancy,  therefore,  in- 
volves two  distinct  inquiries,  to  be  determined  by  logic,  unless 
otherwise  arbitrarily  prescribed  by  jurisprudence :     (1)  Ought 
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the  hypothesis  proposed,  if  proved,  to  affect  the  issue  ?  (2) 
Does  the  fact  offered  in  evidence  go  to  sustain  this  hypothe- 
sis? "     (Wharton  on  Criminal  Evidence,  §  24.) 

The  offer  of  counsel  did  not  make  the  evidence  relevant  at 
that  time,  unless  it  tended  to  prove  that  Macke  was  directly  or 
indirectly  connected  with  the  ''trouble,"  and  the  ''sentiment 
worked  up  "  against  defendant,  prior  to  the  time  he  was  killed 
(some  months  afterwards),  or  unless  it  related  to  some  fact  or 
circumstance  that  extenuated  the  killing  of  Macke.  It  did  not 
tend  to  do  either.  Besides,  the  ruling  of  the  court  was,  ex- 
pressly, not  a  final  one;  and,  in  the  reasonable  exercise  of  its 
discretion  in  controlling  the  order  of  proof,  the  judge  properly 
excluded  the  testimony  until  it  might  appear  to  be  relevant 
No  offer  was  subsequently  made  to  introduce  any  testimony 
concerning  the  suggested  litigation  or  lot  difficulty,  nor  was 
any  testimony  offered  in  any  way  referring  to  any  particular 
affair  of  the  kind. 

2.  One  J.  H.  Kidd  testified  for  defendant  to  the  effect 
that  one  night,  shortly  after  Rader  was  killed,  in  the  early 
part  of  May,  1893,  he  was  going  towards  Gay's  house,  in 
Castle,  to  give  an  alarm  of  fire,  and  at  that  time  saw  one 
George  Creiger.  The  state  objected  to  what  Creiger  said  or 
did  at  the  time,  as  immaterial  and  forming  no  part  of  the  res 
gestae^  said  Creiger  not  being  a  witness.  The  defendant  in- 
sisted that  it  was  competent  to  show  that  Creiger  burned  Gay's 
house  before  Macke  was  killed.  The  court  excluded  this 
offered  testimony  as  to  Creiger,  giving  as  a  reason  that  Creiger 
was  not  a  witness,  and  that  the  state  had  not  brought  anything 
he  did  before  the  jury.  The  testimony  appeared  to  be  en- 
tirely irrelevant  to  the  killing  of  Macke,  or  to  the  conduct  of 
defendant  prior  thereto.  Suppose  Creiger  had  maliciously 
burned  defendant's  house;  unless  it  was  shown  Macke  had  had 
some  participation  in  it,  what  possible  explanation  or  justifica- 
tion could  Creiger' s  offense  constitute  for  the  alleged  wanton 
killing  of  Macke  some  days  thereafter,  and  many  miles  away 
from  the  scene  of  the  arson  by  Creiger  ?  The  testimony  being 
whollj'  immaterial,  there  was  no  error  in  sustaining  the  objec- 
tion. 
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3.  The  court  instructed  the  jury  generally  upon  the  several 
degrees  of  murder,  and  their  distinguishing  features,  and  man- 
slaughter, as  defined  by  the  statutes,  and  told  the  jury  that 
under  the  information,  if  they  were  so  satisfied  under  the  in- 
structions and  by  the  evidence,  beyond  a  reasonable  doubt,  the 
defendant  might  be  convicted  of  murder  in  the  first  degree, 
murder  in  the  second  degree,  or  manslaughter. 

The  statute  (Penal  Code,  §  853)  fixing  death  as  the  penalty 
for  murder  in  the  first  degree  was  given,  but  so  much  thereof 
as  fixed  the  penalty  for  murder  in  the  second  degree  was  not; 
nor  was  the  section  (§  856)  fixing  the  punishment  of  man- 
slaughter included  in  the  charge  The  omission  of  the  court 
to  give  the  penalties  for  murder  in  the  second  degree  and  man- 
slaughter is  assigned  as  error.  The  point  is  not  well  taken. 
If  the  jury  had,  for  example,  been  instructed  what  the  penalty 
for  manslaughter  was,  but  bad  not  been  instructed  what  the 
penalty  for  murder  in  the  first  degree  was,  yet  had  convicted 
of  murder  in  the  first  degree,  then  the  appellant^  s  position 
would  be  somewhat  different;  for  it  could  be  argued  in  such  a 
case  that,  if  the  jury  had  known  that  death  was  the  penalty  of 
murder  in  the  first  degree,  they  might  not  have  agreed  upon 
that  degree  of  murder,  because  of  the  severity  of  the  penalty. 
But  here  the  proposition  is  different.  The  jury  in  this  case, 
with  full  knowledge  of  the  worst  consequences  to  the  defend- 
ant, and  with  ample  definitions  of  the  constituent  elements  and 
distinctions  of  the  various  degrees  of  homicide  and  man- 
slaughter, have  found  that  the  evidence  warranted  the  conclu- 
sion that  the  defendant  is  guilty  of  that  crime  which  demands 
the  forfeiture  of  his  life  to  the  state.  Therefore,  if,  notwith- 
standing their  knowledge  of  the  severity  of  the  penalty,  they 
have  found  that  the  evidence  proves  that  the  defendant  is 
guilty  of  willful,  deliberate  and  premeditated  murder,  how 
could  a  knowledge  on  the  part  of  the  jury  that  for  any  other 
degree  of  killing,  or  for  manslaughter,  a  lesser  penalty  would 
be  inflicted,  have  benefited  the  defendant  ?  The  answer  does 
not  lie  in  the  argument  that  they  really  may  have  found  him 
guilty  of  murder  in  the  second  degree,    but,   in  ignorance. 
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thought  the  penalty  for  murder  in  the  second  degree  or  man- 
slaughter was  death,  because,  in  addition  to  all  statutory  defi- 
nitions of  homicide  generally,  they  were  expressly  told  that 
the  distinguishing  feature  between  murder  in  the  first  degree 
and  murder  in  the  second  degree  rests  in  the  absence  of  de- 
liberation, premeditation  and  preconcerted  design  to  kill  in 
murder  of  the  second  degree,  while  upon  manslaughter  they 
were  charged  that  the  killing  is  without  malice,  and  voluntary 
or  involuntary.  Again,  the  statute  wisely,  and  to  pin  a  jury 
down  to  the  most  specific  finding  in  murder  cases,  requires 
them  to  designate  in  the  verdict  the  degree  of  murder  of  which 
they  may  convict.  Thus,  the  jury  must  announce  whether 
they  have  found  from  the  evidence  that  deliberation  and  pre- 
meditation indispensable  to  warrant  the  conclusion  that  the 
crime  proved  by  the  evidence  is  murder  in  the  first  degree,  be- 
yond a  reasonable  doubt.  With  these  statutory  and  other  in- 
structions, clearly  explaining:  what  murder  in  its  degrees  was, 
what  manslaughter  was,  what  excusable  and  justifiable  homi- 
cide was;  with  malice,  express  and  implied,  defined;  with  plain 
direction  that  they  must  designate  what  degree  of  murder  they 
found  defendant  guilty  of,  if  they  convicted  at  all;  and  with  a 
clear  knowledge  that  murder  in  the  first  degree  was  punish- 
able by  death, — they  have  deliberately  applied  the  law  to  the 
evidence,  and  found  the  defendant  guilty  of  murder,  and  have 
designated  that  he  is  guilty  of  murder  in  the  first  degree.  By 
no  fair  reasoning  can  we  see  how  the  jury  could  have  been 
mislead  in  their  deliberations,  or  how  the  defendant  could  have 
been  prejudiced  in  his  rights,  by  the  omission  to  tell  the  jury 
what  the  penalties  for  the  lesser  crimes  were.  (Morton  vv  Stat^ 
(Tenn.),  19  S.  W.  225.) 

Our  attention  is  called  to  subdivisions  8,  9,  §  1080,  Code  of 
Civil  Procedure,  1895,  which  read  as  follows  :  *'(8)  When 
the  argument  is  concluded  the  court  shall  charge  the  jury  in 
writing,  giving  in  connection  therewith,  such  instructions  as 
are  offered  or  allowed.  *  *  *  (9)  In  charging  the  jury, 
the  court  shall  give  to  them  all  matters  of  law  which  it  thinks 
necessary  for  their  information  in  rendering  a  verdict." 
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No  instructioDS  defining  the  penalties  for  murder  in  the  sec- 
ond degree,  or  manslaughter,  were  asked  by  the  defendant; 
and  as  said,  the  court  did  give  the  jury  the  law  of  murder  and 
manslaughter  as  defined  by  the  statutes,  and  necessary  for 
their  information.  The  rule  laid  down  in  the  case  of  State  v. 
Baker  J  13  Mont.  160,  was  therefore  complied  with,  and  the 
defendant  cannot  complain.  Most  of  the  cases  cited  to  us  by 
the  appellant  upon  this  point  are  where  the  court  omitted  en- 
tirely to  charge  upon  the  crimes  of  murder  in  the  second  de- 
gree and  manslaughter,  or  to  define  the  elements  of  such  crimes 
at  alL     They  are  therefore  not  applicable. 

4.  Error  is  assigned  because  the  court  refused  to  give  the 
following  instruction  offered  by  the  defendant :  *<  The  jury 
are  instructed  that  the  dying  declarations  of  Macke  are  to  be 
received  with  great  caution,  for  the  reason  that  the  accused 
has  not  the  power  of  cross-examination,  — the  power  quite  as 
essential  to  the  eliciting  of  all  truth  as  the  obligation  of  an 
oath  can  be, — and  that  where  the  witness  has  not  a  deep  and 
strong  sense  of  accountability  to  his  Maker,  and  an  enlight- 
ened conscience,  the  passion  of  anger  and  feelings  of  revenge 
may,  as  they  have  not  unfrequently  been  found  to  do,  affect 
the  truth  and  accuracy  of  his  statements;  especially  as,  too, 
the  salutary  and  restraining  fear  of  punishment  for  perjury  is, 
in  such  cases,  withdrawn.  And  it  is  further  to  be  considered 
that  the  particulars  of  the  violence  of  which  the  deceased  has 
spoken  were,  in  general,  likely  to  have  occurred  under  circum- 
stances of  confusion  and  surprise,  calculated  to  prevent  their 
being  accurately  observed,  and  leading  both  to  mistakes  as  to 
the  identity  of  persons,  and  to  the  omissions  of  facts  essentially 
important  to  the  completeness  and  truth  of  the  narrative." 

The  instruction  offered  is  taken  from  1  Greenleaf  on  Evi- 
dence, §  162. 

The  court  refused  to  so  charge,  *  *  but  offered  to  embody  in 
an  instruction  the  whole  of  said  section  162."  This  offer  was 
declined.  We  have  no  statute  authorizing  such  an  instruction 
as  offered  upon  the  weight  to  be  attached  to  dying  declara- 
tions.    It  would  have  been  error  to  have  simply  told  the  jury 
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that  such  declarations  were  to  be  received  with  great  caution, 
etc.,  as  asked.  <*  The  jury  being  the  sole  judges  of  the  weight 
to  be  given  to  the  testimony,  the  court  should  not  tell  them 
what  particular  weight  to  give  to  any  portion  thereof.  {State 
V.  Oleim,  17  Mont.  17;  WasU  v.  Montana  Union  Ry.  Co.,,  17 
Mont.  213.) 

Moreover,  the  instruction  did  not  correctly,  argumentatively 
state  the  law  generally,  or  as  laid  down  by  the  author  from 
whose  text  it  was  copied.  Greenleaf  expressly  writes  as  fol- 
lows in  the  identical  paragraph  from  which  defendant  chose 
the  instruction  :  **  Though  these  declarations,  when  deliber- 
ately made,  under  a  solemn  and  religious  sense  of  impending 
dissolution,  and  concerning  circumstances  in  respect  of  which 
the  deceased  was  not  likely  to  have  been  mistaken,  are  entitled 
to  great  weight,  if  precisely  identilSed,  yet  it  is  always  to  be 
recollected  that  the  accused  has  not  the  power  of  cross-ex- 
amination," etc,  (as  offered  by  the  defendant).  The  appellant 
says,  however,  that  if  the  instruction,  as  offered,  was  not  in 
conformity  with  the  judge's  view  of  the  law,  he  should  have 
so  modified  it  as  to  cover  the  subject  of  dying  declarations,  so 
as  to  advise  the  jury  that  such  evidence  was  not  to  be  received 
with  the  same  weight  as  other  testimony. 

The  statute  authorized  the  court  to  positively  refuse  the  in- 
struction, and  did  not  make  it  obligatory  to  give  it  in  any 
modified  form.  (Penal  Code,  §  2070. )  A  party  may  not  offer 
an  erroneous  instruction  upon  the  weight  of  testimony,  and 
then  complain  that  it  was  refused,  or  not  corrected  and  then 
given. 

5.  It  is  also  contended  that  the  dying  statements  of  Macke 
were  inadmissible.  Just  after  he  was  shot,  Macke  said  he  was 
««  shot  through  the  guts."  «'  I  wish  it  was  through  the  heart. 
Then  it  would  be  quicker.  It  would  kill  me."  When  he 
was  offered  water  to  relieve  his  great  suffering,  and  told  that 
his  wound  would  not  be  fatal,  he  said  he  knew  better;  that  it 
would  be;  that  he  couldn't  recover.  Later,  Macke  said  <<Bill 
Gay  "  shot  him.  He  also  said  to  McGrail,  when  told  that  he 
would  be  taken  to  Castle  when  he  got  better,   that  he  would 
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never  see  the  springs  or  home  again;  and  thereafter  on  the*day 
of  his  death,  he  again  said  Gay  had  shot  him.  At  all  these 
times  Macke  was  rational.  The  doctor  had  previously  told 
him  that  all  he  could  do  for  him  was  to  try  and  alleviate  his 
pain,  which  was  intense  from  the  time  of  the  shooting  up  to 
death. 

The  witness  for  the  state  further  said  that  nothing  said 
seemed  to  encourage  him;  that  when  he  was  put  into  a  wagon, 
to  be  taken  to  a  house,  some  one  asked  him  if  he  wanted  his 
gun,  to  which  he  replied,  ^*  I  will  have  no  more  use  for  it;  " 
and  that  he  made  no  expressions  of  a  belief  in  his  recovery  at 
any  time,  and  spoke  and  acted  as  if  aware  of  his  danger. 

We  need  no  authority  for  the  admissions  of  statements  made 
under  such  circumstances  besides  that  of  State  v.  Hussell,  13 
Mont.  164,  where  the  law  is  reviewed  and  thus  commented 
upon  :  <<  These  authorities  all  hold  that  if  all  the  facts  and 
circumstances  surrounding  the  declarant  at  the  time  of  making 
the  declarations  show  them  to  have  been  made  under  the  sense 
of  impending  death,  notwithstanding  the  declarant  may  not  have 
said  he  was  without  hope  of  recovery,  or  was  dying  or  going 
to  die,  then  such  declarations  are  admissible  in  evidence.  The 
facts  and  circumstances  surrounding  the  declarant  in  this  case 
at  the  time  of  the  making  of  the  declaration  warrant  the  con- 
dusipn  that  they  were  made  under  a  sense  of  impending  death, 
and,  we  think,  were  properly  admitted  to  the  jury." 

6.  Coming  now  to  the  proposition,  earnestly  asserted  by 
the  defendant's  counsel,  that  the  verdict  is  contrary  to  the  evi- 
dence, and  to  the  contention  that  the  conduct  of  the^  officers 
and  other  members  of  the  posse  was  illegal,  and  that  the  acts 
of  Gay  and  Gross,  even  if  they  did  kill  Macke,  did  not  consti- 
tute murder,  we  must  briefly  state  the  more  material  parts  of 
the  evidence  : 

It  appears  by  the  testimony  offered  in  behalf  of  the  state 
that  in  1893  the  defendant.  Gay,  and  one  Harry  Gross,  a 
brother-in-law  and  an  associate  of  the  defendant,  were  living 
in  and  about  Castle,  Meagher  county.  Gay  was  a  married 
man,  and  lived  with  his  family  in  the  town  of  Castle.     Gross 
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lived  apon  a  ranch  generally  called  the  '<  Gross  Ranch,"  about 
six  miles  below  Castle. 

About  April  1st,  a  search  warrant  was  put  into  the  bands 
of  an  ofiGicer  to  search  Mrs.  Gross^  house.  On  April  2d,  Gay 
asked  the  constable  when  he  was  going  to  send  a  gun  back  to 
Mrs.  Gross.  The  gun  belonged  to  Mrs.  Gross,  and  the  con- 
stable promised  to  return  it.  Gay  told  the  officer  that  if  he, 
the  officer,  did  not  return  the  gun  it  would  be  bad  for  him. 

On  the  4th  of  April  a  warrant  was  sworn  out  against  Gross 
for  having  resisted  an  officer  while  serving  a  search  warrant. 
Gross  was  arrested,  and  taken  before  the  justice,  and  bound 
over  under  the  charge  of  having  resisted  Westbrook,  a  con- 
stable, in  serving  a  search  warrant  issued  out  of  the  justice's 
court  for  Castle  township.  Gross  wanted  bail,  and  the  under- 
sheriff.  Lewis,  went  with  him  while  he  endeavored  to  procure 
such  bail.  They  met  the  defendant.  Gay,  that  day.  Gay  was 
trying  to  get  bail  for  Gross.  That  night  the  officer  and  his 
prisoner.  Gross,  went  to  Gay's  house,  to  see  if  Gay  had  suc- 
ceeded in  his  efforts.  Gay  had  not  procured  bail,  and  said  he 
would  go  down  to  Brockets  s  ranch,  some  miles  away  from 
Castle,  and  try  and  procure  bail  there.  After  stating  that  his 
horse  was  ready.  Gay  went  out  as  if  to  go  to  the  stable. 
Gross  followed  him,  and  the  officer  found  the  two  outside  of 
the  house  talking  together.  Ten  or  fifteen  minutes  thereafter. 
Gross  went  out  through  the  kitchen.  The  officer  followed  him 
almost  immediately,  but  he  had  escaped. 

On  the  24th  of  April,  Peter  Westbrook,  a  constable  of 
Castle  township,  went  to  Gay's  house  in  Castle,  to  arrest  Gay, 
by  the  instructions  of  the  sheriff,  for  stealing  a  lot  of  goods  in 
Wyoming.  It  was  about  9  o'clock  in  the  evening  when  the 
constable  went  there  with  a  man  named  Greiger.  He  heard  a 
noise  upstairs  in  Gay's  house,  and  started  to  go  up,  but 
was  told  by  the  women  that  he  could  not  go  through  the 
house.  He  did  go  up,  but  found  no  one  there.  Greiger 
and  the  constable,  believing  Gay  had  gone  out  the  rear  of 
the  house  from  an  upstairs  door,  then  left  Gay's  house,  and 
went  in  search  of  him  through  some  timber  near  by,   when 
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suddenly  Gay  rose  up  from  behind  a  stump  85  or  45  feet  dis- 
tant, and  fired  at  them,  and  then  ordered  them  to  get  out,  or 
he  would  kill  them,  and  fired  again. 

In  the  latter  part  of  April, — about  the  28th, — Lewis,  the 
andersheriff  of  Meagher  county,  the  officer  who  had  arrested 
Gross,  and  from  whom  Gross  had  escaped,  in  company  with  a 
man  named  Sarter,  who  was  a  constable,  and  one  Dennis  Mc- 
Grail,  a  special  deputy  sheriff,  went  down  to  Gross'  ranch,  to  ar- 
rest Gross  and  Gay.  When  a  mile  away  from  the  ranch  they 
saw  them  apparently  working  about  a  hay  wagon  that  was  stuck 
in  the  mud.  The  posse  kept  out  of  sight  of  the  men  as  best  they 
could,  and  hid  themselves  about  150  yards  back  of  Gross' 
house.  The  evidence  tends  to  prove  that  the  officers  were 
seen,  however.  Gross  and  Gay  finally  extricated  the  hay 
wagon,  drove  to  the  barn,  unloaded  the  hay,  changed  their 
wagon  bed,  and  started  down  the  creek.  When  they  passed  a 
point  about  200  yards  away  from  the  posse  in  hiding,  Lewis 
and  one  of  his  posse  rose  up,  and  hollowed  to  them  to  stop, 
and  to  throw  up  their  hands.  The  team  was  stopped  by  Gross, 
who  was  driving,  whereupon  Gay  picked  up  a  rifle  in  the 
wagon,  jumped  out  of  the  wagon,  ran  around  to  the  further 
side,  rested  the  gun  on  the  wheel,  and  pointed  it  directly  at 
the  posse.  Upon  seeing  this,  Lewis  raised  his  gun  and  shot. 
Gay  fired  within  an  instant  thereafter.  Gay  fired  again. 
Then  the  team  ran  away.  The  officers  returned  the  shots. 
Gay  then  moved  to  the  other  side  of  the  creek,  and  again  fired, 
but  nobody  was  hit.  The  posse  returned  without  further  effort 
to  arrest  the  men  that  day. 

At  the  time  that  this  posse  went  down  to  Gross'  ranch,  the 
object  of  arresting  Gay  was  for  helping  Gross  to  escape  from 
the  officer,  and  the  reason  given  by  the  undersheriff  for  taking 
the  two  men  with  him  was  that  he  had  been  told  that  Gay  and 
Gross  had  said  they  would  never  be  taken  alive;  that  they 
would  kill  any  one  that  came  after  them.  At  that  time  Mc- 
Grail  who  was  sworn  in  as  a  deputy  sheriff,  had  a  warrant  for 
the  arrest  of  both  Gay  and  Gross  for  stealing  some  goods  in 
Wyoming  and  bringing  them  into  Meagher  county.      It  had 
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been  placed  in  his  hands  on  April  26th,  by  the  undersheriff, 
Lewis. 

On  the  8tb  of  May,  C.  E.  Westbrook  saw  Gay  and  Gross 
some  six  or  seven  miles  south  of  Castle.  They  were  on  horse- 
back, and  at  first  moved  away  from  Westbrook,  but  he  sub- 
sequently met  them  two  miles  further  away,  at  the  Durst 
ranch.  Each  had  a  rifle;  Gay's  being  a  45-120  Sharp^s  rifle, 
known  as  a  <<  buffalo  gun."  Gay  asked  Westbrook  if  he  was 
looking  for  them,  and  upon  being  told,  < '  No,  not  particu- 
larly,"  he  replied,    «<Well,   you  don't  want  to  be,  nor  any 

other ."     Westbrook  told  Gay  that  he  was  not  looking 

for  them.  To  this  Gay  said  that  there  were  a  lot  of  parties 
looking  for  them,  and  he  thought  the  witness  was  one  of  them. 
The  three  men  talked  for  over  an  hour,  and  in  this  conversa- 
tion Gay  said  that  he  understood  that  Bill  Rader  was  out  after 
him.  Westbrook  assured  him  that  Rader  was  not,  because  he 
and  Rader  had  been  on  a  jury  at  White  Sulphur  Springs  just 
before.  To  this  Gay  said  that  he  was  not  afraid  of  Bill  Rader 
any  more  than  he  was  of  any  one  else,  but  that,  if  he  came  out 
there  after  him,  he  would  hurt  him,  or  would  kill  him.  Con- 
tinuing, Gay  said  :  <^I  always  looked  upon  him  [Rader]  as  a 
friend  of  mine,  and  I  don't  want  him  to  come  monkeying  with 
my  business.  *  *  *  i  want  you  to  tell  him  where  you 
seen  me.  Tell  them,  if  they  want  me,  to  come  here  after  me. " 
Gay  also  said  that  they  had  been  trying  to  arrest  him,  and  he 
had  not  done  anything  to  be  arrested  for;  and  that,  if  they 
came  out  there,  and  wanted  to  arrest  them,  he  would  kill 
them, — any  one  that  came.  On  cross-examination,  this  wit- 
ness said  that  Gay  stated  that  people  had  been  hounding  him, 
and  that  he  had  not  stolen  anything  from  anybody  in  Castle, 
or  done  any  one  there  an  injury,  and  that  he  would  defend 
himself,  and  would  not  be  arrested,  and  that  there  were  not 
men  enough  in  Meagher  county  that  had  sand  enoijigh  to  arrest 
him.  Upon  the  day  of  this  conversation  with  Gay,  Westbrook 
told  Fred  Lewis,  the  undersheriff,  in  detail,  what  he  had  seen 
and  heard. 

On  the  8th  of  May  a  posse  started  to  arrest  Gay  and  Gross. 
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When  they  were  near  Gross'  ranch,  they  saw  two  men  riding 
away  on  horseback,  apparently  armed.  The  posse,  which  con- 
sisted of  seven  men,  then  divided.  Lewis,  Rader,  Brown  and 
Westbrook  went  around  to  head  the  men  off.  The  others  were 
to  keep  behind  them,  and  thus  the  men  would  be  surrounded. 
The  four  who  were  together  in  turn  separated  again,  Rader 
and  Westbrook  going  together.  They  ran  on  to  Gay  and 
Gross  after  riding  five  or  six  miles.  They  came  up  a  little 
ridge,  leading  their  horses,  and  saw  Gay  and  Gross  below 
them,  near  a  pile  of  poles, — one  at  the  end  of  the  pile,  and  the 
other  ten  feet  away.  The  officers  hollowed  to  them  to  sur- 
render, and  throw  up  their  hands.  At  that  time  they  were 
about  160  steps  from  Gay  and  Gross,  with  no  obstructions  be- 
tween them.  Gay  was  ten  or  twelve  feet  from  the  poles, 
walking  over  to  the  pile,  and  looking  at  the  officers.  The 
officers  again  hollowed.  Gross  then  prepared  to  shoot,  and 
the  officers  shot.  Gay  fell,  as  if  shot,  behind  the  pile  of  poles. 
Three  or  four  more  shots  were  exchanged.  Rader  then  walked 
down  the  ridge,  and  hollowed  out  loud  to  them,  saying  : 
"Gross,  you  and  Bill  Gay  come  out  and  surrender.  We  have 
quit  shooting.  Come  out  and  surrender  to  us,  and  we  wonH 
fire  any  more  at  all."  No  answer  came  from  Gay  or  Gross. 
Rader  then  changed  his  position,  so  as  to  get  the  men  between 
himself  and  Westbrook.  To  do  this  he  went  on  top  of  the 
ridge  considerably  higher  than  he  had  been.  He  went  slowly, 
and  not  directly,  and  took  about  20  minutes  to  reach  the  top, 
which  was  about  500  yards  off".  No  shots  were  being  fired  at 
that  time.  When  Rader  reached  the  top,  Westbrook  saw  a 
man,  whom  he  recognized  to  be  Gross,  step  out  from  behind 
some  trees  about  50  feet  away  from  and  back  of  Rader,  and 
shoot.  Rader  threw  his  gun  out  of  his  hands,  and  hollowed 
that  he  was  shot.  Immediately  thereafter  the  man  from  the 
pile  of  poles  below  fired  at  Westbrook.  When  Rader  was  shot, 
Westbrook  had  Rader' s  horse,  his  own  having  broken  loose 
from  him.  Westbrook  then  went  to  inform  the  rest  of  the 
posse  of  the  fight,  leaving  his  own  horse,  and  riding  Rader' s. 
The  posse  returned  to  the  point  where  Rader  was  killed.  They 


68  State  v.  Gat,  [Mar.  T.'96 

were  on  horseback,  and  were  riding  up  to  a  high  point  on  the 
ridge,  when  they  saw  a  dog  lying  by  the  trees  and  a  man  be- 
hind the  trees.  An  effort  was  made  to  surroand  the  two  men, 
but  when  they  got  to  the  top  of  the  hill,  having  gone  by  an 
indirect  way,  they  saw  them  jump  on  their  horses  and  ride  away, 
having  an  extra  horse  with  them,  the  extra  horse  being  the 
same  animal  that  Westbrook  had  lost  some  hours  before,  at 
the  time  when  Rader  was  killed.  The  posse  then  gave  up  the 
search  at  that  time. 

In  the  next  day  or  so  the  sheriff  and  a  posse  of  seven  started 
towards  the  Musselshell  river,  believing  that  Gay  and  Gross 
had  gone  down  there.  They  left  Castle  about  two  days  after 
Rader  had  been  killed;  that  is,  on  May  11th.  On  the  morn- 
ing of  the  12th  of  May  they  reached  the  Musselshell,  where 
the  sheriff  increased  the  number  of  his  posse  by  summoning 
several  men  in  addition  to  those  he  took  with  him.  They 
made  a  rendezvous  at  a  place  called  '*  Winnecook,"  some  66 
miles  from  where  Rader  had  been  killed.  About  that  place 
they  divided.  Four  or  five  went  across  the  Musselshell  river. 
Three  men  went  down  the  river;  the  rest  of  the  posse  stayed 
with  the  horses.  There  was  a  wire  fence  at  the  foot  of  a  bluff, 
inside  of  which  there  was  meadow  land.  Brush  and  willows 
grew  along  the  river.  A  shepherd  dog  was  tied  in  the  brush 
and  trees  near  the  Musselshell  river,  to  the  right  of  the  bend, 
some  little  distance  away.  A  man  named  Williams,  who  had 
been  summoned  by  the  sheriff  at  Martinsdale,  and  who  was 
with  the  posse,  had  seen  a  man  with  three  horses  near  a  wire 
fence  below  a  cut  bank  in  the  field  on  the  Musselshell.  After 
making  this  discovery,  he  informed  the  sheriff  and  his  posse. 
The  horses  were  identified  as  the  three  that  Gay  and  Gross  had 
had.  Thereafter  Lewis,  Macke  and  Williams,  who  joined 
them,  started  across  the  meadow,  and  were  going  up  the  river 
next  to  the  edge  of  the  growths  of  willows  that  there  were  on 
the  east  side  of  the  Musselshell.  They  were  going  towards 
the  bend.  Their  orders  from  the  sheriff  were  distinctly  not  to 
shoot  unless  necessary  to  defend  themselves.  Lewis  was  in 
the  lead.     Twenty-five  feet  behind  him  was  Williams,   and   25 
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feet  behind  him  was  Macke.  Macke  was  looking  at  Williams, 
each  man  holding  bis  gun  with  both  hands,  but  pot  looking  for 
anybody  in  the  brush.  These  three  had  proceeded  this  way  to 
a  point  in  the  brush  about  150  yards  from  the  bend  of  the 
river,  when  they  heard  something.  Williams  looked  back 
towards  Macke,  saw  him  ^'  kinder  wheel  down,  heard  a  report 
of  a  gun,  and  saw  smoke  right  above  the  brush."  The  firing 
came  out  of  the  brush  opposite  Macke,  and  about  20  feet  from 
him.  Lewis  says  that  he  did  not  hear  any  shots  fired  in  that 
vicinity  before  that  time  that  day.  Williams,  who  never  had 
seen  Gay  to  know  him,  saw  a  man  under  a  clump  of  willows, 
with  a  gun  in  his  hands,  lying  on  his  stomach,  and  resting  on 
his  elbows,  with  the  gun  pointed  right  at  where  Macke  stood. 

Williams'  description  of  the  face  of  the  man  who  pointed 
the  gun  in  the  direction  where  Macke  fell  disagrees  entirely 
with  the  description  of  the  man  Gross.  Gross  is  described  as  a 
tall  man  with  lighf  hair,  light  complexion  and  gray  eyes.  The 
man  that  W^illiams  saw  had  a  dark  beard  and  very  sharp  eyes; 
such  eyes  as  Gay's.  Williams  snapped  his  gun  at  him,  but 
the  weapon  being  out  of  order,  did  not  go  off.  The  man  who 
had  shot  Macke  then  got  on  his  knees,  loaded  his  gun,  and 
aimed  towards  Williams,  and  fired,  and  Lewis  then  fired. 
Williams  and  Lewis  moved  away.  Thereafter  Lewis  fired  in 
the  direction  whence  the  shot  had  come  that  killed  Macke. 
Macke  was  moved  out  some  little  distance  from  where  he  was 
shot. 

Macke  was  shot  near  the  center  of  the  body,  the  ball  enter- 
ing about  an  inch  above  and  two  inches  to  the  left  of  the 
navel,  and  ranging  down  and  coming  out  above  the  hip  bone 
close  to  the  spine.  He  suffered  intensely,  and  died  two  days 
thereafter,  after  repeatedly  saying  that  the  defendant  Gay  had 
shot  him.  Later  that  day  some  shots  were  fired  in  the  brush 
where  the  men  were  secreted,  but  to  no  avail.  They  did  not 
come  out.  The  attempt  to  arrest  was  again  given  up.  The 
day  after  Macke  was  shot,  the  posse  went  down  to  the  scene 
of  the  killing.  The  dog  and  men  had  gone.  They  found  a  pit, 
freshly  dug  in  the  sand  among  the  willows  and  very  close  to 


7u  State  v.  Gay.  [Mar.  T.'96 

where  the  man  was  lying  when  he  shot  Macke.  It  was  probably 
four  or  five  feet  one  way,  running  north  and  then  to  the  west  and 
then  to  the  south-  In  the  middle  there  was  a  place  about  two 
feet  wide,  in  the  shape  of  a  barricade.  Between  the  pit  and 
the  creek  to  the  west  there  were  thick  willows.  On  the  east 
side  it  was  open  mostly,  except  the  tops  of  the  willows.  Two 
knives  were  found  there. 

A  search  was  thereafter  made  by  the  sheriff  for  Gay  and 
Gross,  but  they  had  gone.  Gay  was  afterwards  arrested,  in 
December,  1894,  at  The  Needles  in  California 

Macke  in  his  statement  always  said  that  Gay  shot  him,  and 
on  one  occasion  he  told  the  doctor  that  when  he  received  the 
shot  he  was  in  a  leaning  position,  and  that  he  looked  around, 
and  saw  Gay,  and  then  turned  around,  facing  Gay,  and  in  a 
stooping  position,  looking,  and  when  he  was  in  that  stooping 
position  he  received  the  shot. 

The  defendant  himself  testified  that  he  hfM,  while  living  in 
Castle  in  1892,  received  various  letters  warning  him  to  leave 
that  vicinity  or  he  would  be  killed.  He  denied  that  he  ever  told 
the  constable  that  unless  Mrs.  Gross^  six-shooter  was  returned 
to  her  trouble  would  come  to  the  constable.  He  denied  that  he 
had  ever  aided  Gross  to  escape,  but  said  that  the  arrangement 
between  Gross  and  himself  at  that  time  was  that  he  (Gay) 
should  go  to  arrange  and  try  to  procure  bail  for  Gross,  and 
that  there  was  no  concert  of  action  between  him  and  Gross  in 
Gross'  eluding  the  officers;  that  upon  the  night  of  the  24th 
of  April  he  saw  two  men  about  his  house,  one  of  whom  stepped 
behind  a  pine  bush;  that  he  heard  a  man  at  the  front  of  his  door 
say  that  he  had  come  to  arrest  Gay,  and  was  going  to  have 
him  or  kill  everybody  in  the  house;  that  immediately  thereafter 
he  stepped  out  of  his  house  taking  a  Sharp's  rifle  with  him;  that 
when  he  got  about  75  feet  from  the  house  he  saw  some  one 
behind  a  big  stump,  and  that  that  person  fired  at  him;  that 
immediately  thereafter  men  followed  him;  and  that  he  hid 
behind  a  stump  himself;  and  very  soon  after  he  went  up  a 
ridge  near  his  house,  crossed  over  it  and  went  down  by  a  ranch, 
and  over  to  Gross'  ranch;  that  on  the  27th  of  April,  when  the 
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shooting  occurred  on  Gross'  ranch,  while  be  and  Gross  were 
driving  down  the  creek  after  unloading  a  hay  wagon  and  when 
they  had  passed  Gross'  house,  about  300  yards,  and  without 
knowing  that  anybody  was  in  the  vicinity  of  the  house,  about  250 
or  300  yards  from  the  house,  they  stopped;  he  heard  a  shot  on 
his  left,  and  several  more  shots  were  fired  immediately;  that  he 
then  jumped  out  of  the  wagon,  grasped  the  gun,  and  started 
towards  the  creek,  about  75  yards  distant;  that  he  saw  two 
men  bareheaded  in  the  sage  brush,  with  their  guns  pointed  at 
them  and  shooting;  that  one  bullet  went  through  the  wagon 
box;  that  he  did  not  recognize  any  of  the  men;  that  he 
did  not  rest  his  gun  on  the  hind  wheel  of  the  wagon;  that  while 
he  and  Gross  were  running  away,  and  about  that  time,  several 
shots  were  fired;  that  he  then  crossed  over  the  creek,  and  went 
onto  a  bench  on  the  other  side,  and  that  very  soon  th/Breaf  ter  he 
and  Gross  saddled  their  horses,  and  went  out  bo  the  hills  and 
remained  over  night,  because  they  were  afraid  of  their  lives. 
The  defendant  said  he  never  heard  any  command  to  throw  up 
bis  hands. 

The  description  of  the  fight  where  Rader  was  killed  as  given 
by  the  defendant  was  that  he  and  Gross  were  going  over  to 
Brocket's  ranch  to  return  a  gun  Gross  had  borrowed;  that  he  was 
taken  sick  on  the  way,  and  sat  down  near  some  poles  or  logs  on 
Woodson  creek;  that  they  were  not  traveling  in  a  public  high- 
way, but  were  making  a  straight  line  across  the  prairie,  re- 
gardless of  the  roads,  without  suspecting  that  any  one  was  fol- 
lowing; that  he  laid  down  near  the  logs,  and  went  to  sleep;  that 
he  had  been  sleeping  probably  an  hour,  when  Gross  hollowed 
that  some  men  were  after  them;  that  at  that  time  two  shots 
were  fired;  he  grasped  his  gun,  and  then  saw  two  men  on  the 
ridge;  that  he  heard  nobody  say  anything,  and  that  he  and 
Gross  ran  to  the  creek;  that  in  the  excitement  he  went  back 
to  the  pile  of  poles  for  his  belt  of  cartridges,  and  as  he  turned 
around  was  shot  in  the  knee,  whereupon  some  one  hollowed  : 
**  I  have  got  you,  you  s —  o —  b — ;  "  that  the  shot  came  trom 
where  the  men  were;  that  he  did  not  recognize  either  of  the 
men;  that  he  and  Gross  then  made  towards  the  point  of  the 
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ridge  that  came  down  to  the  creek,  Gross  in  the  lead;  that 
they  saw  the  two  men  making  a  detour  to  get  aronnd  the 
ridge,  and  that  when  they  arrived  at  the  point  where  the  ridge 
projects  into  the  creek,  two  men  were  coming  down  the  ridge. 
He  further  said  that  he  could  see  Gross  ahead  of  him  on  the 
side  of  the  hill,  and  that  about  the  time  he,  the  defendant,  got 
opposite  the  ridge,  two  shots  were  fired;  that  he  looked  around, 
and  saw  two  men  about  150  yards  from  the  creek  where  he 
stood;  that  Gross  fired  one  of  the  shots,  and  the  other  was 
fired  by  one  of  the  two  men;  that  one  of  the  men  dropped  his 
gun  and  ran,  and  the  other  man  followed  and  hollowed  and  both 
ran  up  the  ridge;  that  he  did  no  shooting  himself  at  that  time 
and  no  more  was  done;  that  he  and  Gross  followed  up  the  ridge 
and  found  two  guns  near  where  they  had  seen  the  man  drop 
his  guD;  tjiat  Gross  took  one  gun,  and  that  defendant  and 
Gross  were  walking,  leading  their  horses,  down  the  hill,  when 
five  men  appeared;  that  one  of  the  mounted  men  fired  at  him, 
whereupon  defendant  and  Gross  started  for  the  Freeman  ranch 
on  the  Bozeman  fork  of  the  Musselshell. 

The  defendant  says  that  he  had  an  interview  with  £d  We&t- 
brook  about  the  8th  of  May,  in  which  interview  he  told  West- 
brook  that  he  was  tired  of  beiug  shot  at  every  time  a  posse  was 
out  after  him,  and  that  he  asked  Westbrook  if  he  had  heard  that 
Rader  was  out  after  him.  Westbrook  replied  by  saying, 
''No,"  whereupon  defendant  said  :  -'Well,  Mr.  Rader  and 
me  has  always  been  good  friends,  which  was  true,  and  you  tell 
Mr.  Rader,  that  if  he  wants  me,  and  brings  a  warrant,  and 
comes  out  to  me  like  a  man,  and  will  guarantee  me  protection, 
1  will  go  with  him.  I  have  got  tired  of  being  shot  at  every 
time  anybody  comes  around  in  sight  of  me;"  that  he  told 
Westbrook  that  he  had  not  done  anything  to  be  arrested  for; 
that  he  had  been  threatened;  but  that  he  did  not  tell  West- 
brook that  if  he  saw  Rader,  or  any  one  else,  he  would  not  be 
arrested  or  taken  alive. 

Tfte  defendant  said  that  when  they  got  down  onto  the  Mus- 
selshell, having  traveled  by  night,  they  went  into  a  man's 
field,  picketed  their  horses,  aud  slept;  that  when  they  woke  up 
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they  saw  a  man  ap  the  creek  on  horseback;  that  at  that  time 
they  had  three  horses,  having  found  one  on  the  flat  after  the 
shooting  on  Woodson  creek;  that  they  had  a  black  dog  with 
them;  and,  after  traveling  a  little  distance,  they  stopped  on 
the  right  hand  side  of  the  road,  under  a  high  bluff,  and  tied 
their  horses  to  a  wire  fence;  that  thereafter  they  went  on  the 
ridge  to  look  out  over  their  back  trails,  and  saw  what  appeared 
to  be  a  band  of  mounted  men;  that  they  at  once  went  down  to 
where  their  horses  were,  and  that  he  and  Gross  got  two 
butcher  knives,  and  started  down  to  the  creek,  crossing  the 
creek  twice;  that  they  saw  a  man  ride  up  to  a  man  with  some 
sheep  and  saw  the  man  point  towards  where  he  and  Gross 
were;  that  they  followed  down  the  creek  in  the  thickest  of  the 
brush;  that  before  they  crossed  the  creek  the  second  time  he 
tied  the  dog;  that  they  immediately  commenced  digging  a  rifle 
pit  with  the  butcher  knives,  and  while  they  were  digging  they 
heard  some  20  shots  fired  towards  where  their  horses  were 
tied;  that  while  they  were  in  the  pit,  and  had  been  there  about 
an  hour  and  a  half,  they  saw  a  man  come  along  on  the  side 
next  to  the  prairie;  that  the  defendant's  position  was  next  to 
the  creek,  and  Gross  was  watching  towards  the  prairie,  their 
feet  being  together  as  they  sat  face  to  face  in  the  pit.  De- 
fendant did  not  recognize  the  man,  but  Gross  told  him  it  was 
Undersheriff  Lewis;  that  Gross  was  going  to  shoot  him,  but 
defendant  begged  him  not  to;  that  immediately  Lewis  started 
and  ran;  that  thereafter  he  (defendant)  was  digging  in  the  pit, 
and  three  or  four  minutes  afterwards  Gross  jumped  on  his 
feet  and  fired;  that  he,  defendant,  saw  the  man  fall;  that  at  the 
time  of  the  firing  Gross  had  jumped  out  of  the  pit,  but  jumped 
back  again;  that  several  shots  were  then  tired;  that  he  saw 
several  men  pass  up  and  down  on  the  prairie  thereafter,  but 
could  not  tell  who  they  were;  that  he  did  not  see  who  the  man 
was  that  Gross  had  shot  at;  that  he  did  not  see  Williams  on 
that  occasion;  that  after  the  man  was  shot  Gross  raised  his 
gun,  and  stuck  it  through  the  willows  and  fired;  that  about  an 
hour  afterwards  there  was  a  terrible  f usilade  up  the  creek, 
about  200  shots  being  tired,  some  of  them  being  close  to  de. 
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fendant;  that  shots  were  fired  off  and  on  for  half  an  hour  be- 
fore Gross  had  fired,  and  that  the  bullets  whistled  above  the 
willows.  On  that  night,  the  defendant  said  they  moved  away 
traveling  by  night  until  they  reached  Castle. 

On  cross-examination  the  defendant  testified  substantially  as 
he  did  on  the  direct  examination,  but  said  that  on  the  night 
that  Westbrook  went  to  his  bouse  in  Castle  he  knew  that  West* 
brook  was  an  officer, — a  constable;  that  he  generally  ciEirried  a 
gun,  owing  to  the  threatening  letters  he  had  received,  although 
it  had  been  his  custom  all  his  life  to  carry  a  gun  with  him  on 
the  prairie;  that  on  the  day  of  the  shooting  at  Gross'  ranch  he 
had  his  gun  with  h^'m,  thinking,  possibly,  he  might  run  across 
some  game;  that  he  knew  the  individuals  who  made  up  the 
posse,  but  did  not  know  the  man  that  fired  at  them  that  day: 
that  he  knew  Rader  well;  that  Rader  was  his  friend;  that  he 
did  not  know  the  men  he  saw  were  after  him;  that  he  did  not 
have  time  to  converse  with  Rader;  that  he  did  not  know  the 
man  who  was  shot  was  Rader;  that  they  got  the  third  horse 
where  Rader  was  killed,  finding  him  loose,  with  a  saddle  on; 
that  when  they  went  to  the  brush  on  the  Musselshell  before 
the  fight  they  had  gone  three  or  four  or  five  hundred  yards 
from  their  horses;  that  they  did  not  want  the  dog  along  with 
them,  as  the  posse  could  see  where  they  wore  that  much 
quicker;  that  the  pit  was  not  completed  when  Macke  was  shot; 
that  when  the  shot  was  fired  he  looked  around,  and  saw  the 
second  man,  but  before  that  he  had  been  busy  digging;  that  he 
knew  James  Macke  well,  had  known  him  for  12  or  15  years, 
and  that  he  was  within  20  feet  of  him  when  he  was  shot,  but 
did  not  know  who  he  was  because  he  was  falling  when  defend- 
ant looked  around;  that  after  Macke  was  shot  he  asked  Gross 
not  to  shoot  again  unless  he  was  forced  to  do  it;  that  Gross' 
hair  and  complexion  were  lighter  in  color  than  his;  that  he 
had  not  sought  the  protection  of  the  officers  at  White  Sul- 
phur Springs,  when  he  was  ordered  to  leave  Castle,  because 
White  Sulphur  Springs  was  quite  a  long  ways — 35  miles — 
from  Castle,  and  everybody  knew  about  his  being  threatened, 
and  no  one  seemed  to  give  him  any  protection.     The  rebuttal 
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tentimony  tended  to  prove  an  admission  by  Gay  that  upon  the 
day  of  the  fight  at  Gross'  ranch  they  expected  officers  to  be 
after  them.  A  witness  also  swore  that  Gay  and  Gross  told  him 
when  they  were  at  the  pit  two  men  went  along  before  Macke 
was  shot  and  they  saw  them. 

This  evidence  went  to  the  jury  to  *be  weighed  by  them  under 
the  charge  of  the  court  in  its  various  relations  to  the  homicide. 
If  they  believed  the  dying  statements  of  Macke,  Gay  shot  him 
beyond  all  doubt,  and  shot  him  the  instant  that  Macke  turned 
and  happened  to  see  him  in  or  by  the  pit  in  the  brush.  Accept 
ing  this  fact  as  proven  to  the  satisfaction  of  the  jury,  that  Gay 
meant  to  kill  him  needs  no  demonstration  beyond  the  fact  that 
he  was  but  20  or  30  feet  distant,  and  shot  him  in  the  body. 
That  he  was  then  bent  on  murder  is  evidenced  by  his  lying  in 
concealment  within  the  brush,  and  killing  the  very  first  man 
who  chanced  to  detect  him  and  his  hiding  place.  Again,  his 
antecedent  preparations,  words,  and  conduct  all  prove  that  he 
had  malice  in  his  heart,  and  intended  to  kill  any  person  whose 
errand  was  to  take  him  into  custody,  and  who  advanced  to  do 
that  errand.  The  shooting  at  the  constable  at  Castle  is  one  act 
to  prove  this.  The  escape  of  Gross,  and  the  subsequent  refusal 
of  the  two  to  yield  to  the  officers'  commands  to  throw  up  their 
hands,  goes  to  prove  it.  The  circumstance  that  they  stopped 
their  wagon,  and  that  Gay  simultaneously  grabbed  his  rifle, 
and  retired  to  the  further  side  of  the  wagon,  shows  that  they 
not  only  beard  the  command,  but  knew  whence  it  came.  The 
continued  shooting  at  Lewis,  whom  Gay  knew,  and  whose 
official  capacity  he  knew,  was  further  proof.  So,  too,  was  the 
firing  at  Rader,  whom  Gay  had  particularly  threatened  to  kill 
if  he  camo  after  him.  So,  too,  was  the  act  of  hiding  behind 
the  poles,  on  Woodson  creek,  and  the  refusal  to  surrender  to 
Rader  when  he  advanced  and  ordered  them  to  give  them- 
^Ives  up.  But  more  convincing  than  all  other  facts  leading 
up  to  the  time  when  Macke  was  killed  were  those  of  standing 
by  and  abetting  the  killing  of  Rader,  the  firing  at  the  officers 
thereafter,  and  the  flight  to  the  Musselshell  river.  Having 
sent  word  to  Rader  that  he  would  kill  him,  personally  knowing 
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Rader  well,  and  having  refused  to  surrender  after  Kader  had 
announced  that  he  would  shoot  no  more,  the  defendant's  con- 
duct and  subsequent  overt  acts  in  the  execution  of  the  threatd 
are  solemn  contradictions  of  the  argument  of  appellant's  coun- 
sel that  there  is  nothing  in  the  record  but  the  passion  or  fear 
of  the  officers  to  excuse  any  one  of  them  from  taking  a  war- 
rant of  the  state  and  <<  walking  unarmed  into  the  presence  of 
Gay  and  Gross,  stating  to  them  the  writ  they  had,  the  errand 
on  which  they  had  come,  and  the  demand  that  they  accompany 
them  to  the  magistrate;  nor  is  there  anything  in  all  this  proof 
to  render  it  probable  that  Gay  would  not  have  cheerfully  sub- 
mitted to  an  arrest  so  announced  and  conducted/' 

The  officers  had  good  reason  to  be  very  careful.  The  loss 
of  two  lives  was  a  justification  of  their  belief  that  the 
prior  threats  of  Gay  to  kill  those  in  pursuit  of  him  were  de- 
liberate and  were  to  be  acted  upon.  And,  throughout  the 
whole  evidence  of  the  state,  nowhere  does  it  appear  that  Gay 
was  fired  upon  until  he  first  drew  his  gun  and  aimed  towards 
the  officials  trying  to  arrest  him,  or  was  fleeing  from  them  to 
elude  arrest.  ,  On  the  contrary,  the  evidence  is  that  he  ma- 
liciously and  persistently  shot  at  nearly  every  man,  if  not 
every  one,  whom  he  knew  or  had  reason  to  believe  was  in 
pursuit  of  him,  and  whom  /le  knew  saw  him.  The  manner  in 
which  Macke  was  killed  proves  this.  Macke  was  evidently  the 
first  one  of  the  three  who  went  by  the  pit  on  the  day  of  the 
homicide  on  the  Musselshell  who  saw  Gay,  and  whom  Gay 
knew  saw  him.  Williams  was  the  next  man  whose  eyes  met 
Gay's.     He  too  was  shot  at  but  escaped  unhurt. 

But  it  is  said  the  several  attempts  to  arrest  Gay  were  illegal, 
or  if  legal,  were  in  an  unlawfully  threatening  manner.  Upon 
this  subject  the  court  charged,  under  the  statutes,  as  fol- 
lows : 

*'  An  arrest  may  be  made  in  the  following  manner  :  (1)  By 
a  peace  officer  under  a  warrant;  (2)  by  a  peace  officer  without 
a  warrant;  (3)  by  a  private  person.  When  an  officer  arrests 
a  person,  in  pursuance  of  a  warrant  directed  to  him,  he  shall 
state  by  what  authority  he  makes  the  arrest;  and,  if  requested 
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by  the  person  arrested,  shall  show  his  warrant.  An  officer 
having  authority  to  make  arrests,  shall  arrest  a  person  without 
a  warrant :  (1)  When  a  person  is  attempting  or  has  com- 
mitted a  public  offense;  (2)  when  a  felony  in  fact  has  been 
committed,  and  he  has  reasonable  grounds  for  believing  the 
person  arrested  has  committed  the  same;  (3)  where  he  has 
reasonable  grounds  to  believe  that  a  person  has  committed  an 
offense,  and  that  he  may  escape  before  he  can  be  arrested  by  a 
warrant  issued  by  some  proper  officer.     *     *     * 

'<An  officer  acting  without  a  warrant  must  first  state  his  offi- 
cial character,  and  the  reason  for  making  the  arrest,  unless  the 
person  about  to  be  arrested  is  in  the  actual  commission  of  the 
offense,  or  when  he  is  pursued,  after  an  escape  or  flight.  A 
private  person,  before  making  an  arrest,  shall  state  to  the  per- 
son about  to  be  arrested  the  cause  thereof,  and  require  him  to 
submit,  except  when  such  person  is  in  actual  commission  of 
the  offense,  at  the  time  thereof,  or  is  in  actual  flight  there- 
after. If,  after  notice  of  intention  to  arrest  a  person  by  an 
officer,  said  person  flee  or  forcibly  resist,  the  officer  may  use 
all  necessary  means  to  effect  the  arrest. 

* 'Every  person  required  by  an  officer  shall  aid  him  in  making 
an  arrest.  When  the  sheriff  or  other  public  officer  authorized 
to  execute  proceSs  shall  find  or  have  reason  to  believe  that  re- 
sistance will  be  made  to  the  execution  of  bis  process,  he  may 
command  as, many  male  inhabitants  of  his  county  as  be  may 
think  proper  to  assist  him  in  overcoming  the  resistance,,  and, 
if  necessary,  in  seizing,  arresting  and  confining  those  resist- 
ing." 

When  Gay  and  Gross  were  upon  Gross'  ranch,  and  the  first 
posse  of  three  \yent  down  there,  there  was  no  opportunity  to 
read  a  warrant.  Prior  events  had  shown  the  disposition  of  the 
defendant  not  to  submit,  and,  unless  the  two  were  caught  with- 
out weapons,  a  tight  was  most  probable.  Nevertheless,  to 
give  them  the  opportunity  to  submit,  and  to  avoid  force,  the 
officers  ordered  them  to  throw  up  their  hands.  Resistance 
with  a  rifle  at  once  ensued.  At  that  time  no  warrant  was 
Aecessary.     Gross   had  escaped,    and  there   were   reasonable 
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grounds  to  believe  that  Gay  had  aided  Gross  to  resist,  and  to 
escape  from  the  authorities  at  Castle,  and  in  doing  so  had  com* 
mitted  a  felony.  This  was  enough,  although  it  appears  that 
McGrail,  one  of  the  posse,  a  deputy  sheriff,  had  a  warrant  for 
the  arrest  of  Gay  and  Gross  for  bringing  stolen  goods  from 
Wyoming  into  Montana  in  his  possession  at  the  time  of  the 
shooting  on  Gross'  ranch.  The  right  to  arrest  them  both  was 
therefore  complete,  under  the  warrant,  by  stating  by  what 
authority  the  oflScers  acted;  or  it  was  complete,  without  the 
warrant,  by  the  officials  first  stating  their  official  characters, 
and  the  reason  for  making  the  arrest,  unless  the  men  were 
being  pursued  after  an  escape  and  flight.  But  where,  as  in 
this  case,  an  officer  is  officially  well  known  to  those  whom  he 
seeks  to  arrest,  as  was  Lewis,  undersheriff,  and  where,  instead 
of  submitting  to  a  command  by  such  officer  to  stop  and  hold 
up  their  hands,  defendants  at  once  aim  a  rifle  at  the  officer, 
and  deliberately  prepare  to  shoot  at  him  and  his  posse  within 
easy  recognition  distance,  their  actions  are  equivalent  to  an  in- 
tentional resistance  of  lawful  authority,  and  the  ceremony  of 
disclosing  the  official  characters  of  the  officers  and  the  reason 
for  the  arrest  is  voluntarily  dispensed  with  by  the  defendants, 
and  cannot  reasonably  be  carried  out;  but  the  attempted  ar- 
rest is  by  no  means  illegal.  {People  y.  Caflton,  115  N.  Y. 
623,  22  N.  E.  257;  State  v.  ISpavlding,  34  Minn.  361,  26  N. 
W.  793.) 

This  case  is  readily  distinguished  from  Starr  v.  United  States, 
153  U.  S.  614,  14  Sup.  Ct.  919.  There  it  was  held  that,  if  the 
defendant  had  no  knowledge,  was  not  informed,  and  was  not 
chargeable  with  notice  of  the  marshal's  mission  or  official  char- 
acter, the  fact  that  the  defendant  prevented  the  giving  of 
notice  had  no  such  relation  to  defendant's  claim  of  self  defense 
and  justification,  founded  on  his  ignorance  and  the  appearance 
of  the  facts  to  him,  as  to  justify  the  circuit  court's  charge. 
The  charge  was,  in  part,  that  if  defepdant  had  no  notice  of  the 
marshal's  official  character,  and  the  killing  was  apparently 
necessary  to  save  his  own  life,  then  the  killing  was  in  self  de- 
fense; but,  if  the  defendant  prevented  the  officer  from  giviifg 
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notice  of  his  character  or  mission  by  threatening  or  violent 
conduct,  then,  of  course,  he  would  not  be  required  to  give 
notice.  The  facts  of  that  case  showed  that,  although  the  de- 
fendant was  armed,  he  made  no  attempt  to  use  his  gun,  and 
had  it  down,  while  the  marshal  deliberately  put  his  to  his 
shoulder  ^and  fired  at  defendant,  and  was  thereafter  killed. 

The  circumstances  of  the  case  at  bar  tend  to  show  no  legal 
justification  for  the  defendant's  acts,  even  upon  the  hypothesis 
that  the  officers  were  reprehensible  for  resorting  to  a  needless 
command  to  the  defendant  and  Gross  to  stop  and  throw  up 
their  hands.  {People  v.  Pool^  27  Cal.  573;  Kerr  on  Homicidei, 
§98.) 

From  the  time  of  the  attempt  to  arrest  Gay  and  Gross  at 
the  Gross  ranch,  the  defendants'  attitude  was  that  of  men 
who  had  committed  a  felony  and  were  escaping  and  fleeing. 
Both  of  them  could  have  been  arrebted  by  law  without  any 
warrant  at  all,  by  an  officer,  or  by  a  member  of  a  posse  acting 
under  an  officer's  directions  and  authority.  At  the  time  that 
Macke  was  killed,  the  defendant,  Gay,  was  liable  for  arrest 
for  aiding  Gross  to  escape,  for  shooting  at  the  officers  at  Castle, 
for  resisting  arrest  at  Gross'  ranch,  for  resisting  arrest  by 
Rader,  for  aiding  and  abetting  the  killing  of  Rader,  for  the 
stealing  of  Westbrook's  horse,  and  for  resisting  the  officer  who 
pursued  him  after  Rader  was  killed. 

The  evidence  also  tends  to  show  that  Gay  knew  that  Lewis, 
the  under  sheriff,  had  gone  by,  just  before  Macke  was  killed. 
Gay,  therefore,  must  have  known  that  Lewis,  as  an  officer, 
was  looking  for  him  and  Gross.  He  must  have  known  too, 
that  Macke  was  one  of  the  posse  looking  for  him,  for  Macke 
was  with  Lewis.  But,  whether  he  knew  that  Macke  was  an 
officer  or  not,  he  had  no  lawful  right  to  deliberately  kill  him, 
unless  in  necessary  self  defense.  The  theory  of  self  defense 
was  fully  submitted  by  the  instructions,  and  was  argued  to  the 
jury;  but  it  was  rejected,  and  the  evidence  of  premeditated 
murder  credited. 

We  believe  the  verdict  is  in  accordance  with  the  evidence, 
and  that  it  is  just  under  the  law. 
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8.  Appellant  asks  us  to  decide  that  the  remarks  of  County 
Attorney  Gormley  in  the  closing  argument  were  prejudicial  to 
his  rights.  The  remarks  were  directed  principally  to  some 
accusation  once  made  against  defendant  of  incest  with  his 
daughter,  the  county  attorney  saying  that  that  matter  had  first 
been  laid  before  the  jury  by  defendant's  counsel  in  his  open- 
ing statement,  and  the  state  would  have  met  the  issue  if  it  had 
been  made.  No  objection  was  made  to  the  remarks  at  the  time 
of  the  argument,  no  request  was  made  of  the  court  to  correct 
the  county  attorney,  and  no  request  was  made  to  charge  the 
jnry  to  disregard  the  language  used.  The  matter  is  therefore 
not  before  us.     {State  v.  Biggerataff^  17  Mont.  510.) 

9.  A  new  trial  is  asked  on  the  ground  of  misconduct  of  the 
jury  and  newly  discovered  evidence.  The  principal  affidavit 
to  support  the  first  of  these  grounds  of  motion  was  made  by 
Benjamin  Webster  and  is  to  the  effect  that  Child,  one  of  the 
jurors,  said  he  had  heard  of  an  alleged  contract  in  existence, 
^^ about  Gay  living  in  a  state  of  incest  with  his  daughter,'^ 
and  had  heard  of  it  before  the  trial. 

By  counter  affidavit  Child  swears  that  his  conversation  with 
Webster  was  several  days  after  the  verdict  was  rendered;  that 
he  never  saw  any  such  contract  as  was  referred  to  in  Webster's 
affidavit,  and  never  said  he  knew  all  or  anything  about  the 
same;  that  his  verdict  was  based  entirely  upon  the  evidence  ad- 
duced on  the  trial. 

Lewis  Pen  well,  Esq.,  one  of  the  defendant's  attorneys,  filed 
his  affidavit  to  the  effect  that  Dorrance,  a  juror,  told  him  that, 
in  the  jury  room,  it  was  said  Gay  had  been  the  father  of  a 
child  by  his  daughter,  and  that  he  (Dorrance)  was  told  by  a 
juror  that  a  contract  of  incest  between  Gay  and  his  daughter 
was  made  between  themselves;  that  Sass,  another  juror,  had 
said  such  alleged  contract  was  spoken  of  in  the  jury  room. 
Penwell  also  swears  that  the  jury,  during  brief  recesses  of  the 
court,  separated  and  scattered  throughout  the  court  room  at 
times  when  the  said  contract  and  merits  of  the  case  were  being 
freely  discussed  by  spectators. 

Dorrance,  the  juror,  filed  an  affidavit  that  a  juror  told  him 
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Gay's  daughter  had  died  from  an  abortion  performed  in  order 
to  deliver  her  of  a  child  of  which  defendant  was  the  father, 
and  that  a  juror  told  him  of  the  existence  of  such  incestuous 
contract;  but  by  later  affidavit  Dor  ranee  stated  that  he  be- 
lieyed,  and  is  quite  positive,  that,  if  there  was  any  conversa- 
tion about  the  alleged  contract  of  incest,  it  was  after  final  vote 
had  been  taken  on  the  guilt  or  innocence  of  the  defendant,  and 
that  nothing  was  ever  said  or  done  in  the  jury  room  which  in 
any  manner  influenced  his  decision,  except  the  evidence. 

The  three  bailiffs  swear  that,  upon  adjournment  of  court,  at 
noon  and  upon  each  evening,  the  court  admonished  the  jury  as 
the  statute  requires,  and  that,  in  the  five-minute  recesses,  they 
were  always  present,  but  no  one  ever  spoke  to  any  of  the  jurors 
about  the  case,  nor  did  any  of  the  jurors  talk  to  anyone 
about  it. 

Sass,  Henry,  Hayes,  Schotte,  Thompson,  McCrum,  Evans, 
and  Child,  jurors,  swear  that,  during  the  trial  and  delibera- 
tion, they  never  heard  or  talked  of  anything  i)ertaining  to  the 
case  except  the  evidence  produced  on  the  trial,  and  their  verdict 
was  rendered  solely  upon  the  evidence  and  a  consideration  of 
the  instructions.  James  and  Dorrance,  jurors,  file  affidavits 
to  the  same  effect.  One  juror,  Hickey,  corroborates  the  affi- 
davits of  the  other  jurors,  Henry  and  others,  but  says  he  heard 
a  bystander  once  say,  during  the  trial,  that,  '^if  the  jury  finds 
that  man  guilty,  they  ought  to  be  — ' '  but  he  did  not  hear  the 
rest;  that,  once  again,  he  heard  a  remark  to  the  effect  that  the 
defendant  could  not  be  convicted  of  any  greater  crime  than 
manslaughter.  The  affidavits  of  these  jurors  are  competent. 
They  rebut  the  affidavits  of  the  defendant;  and,  the  facts  being 
as  much  within  the  knowledge  of  the  jurors  as  of  those  who 
made  the  affidavits  of  misconduct,  they  were  entitled  to  equal 
respect.  We  find  no  error  in  the  ruling  of  the  lower  court 
upon  this  point.  {Territory  v.  Burgess^  8  Mont.  68;  State  v. 
Jackson,  9  Mont.  508;  State  v.  Anderson^  14  Mont.  641.) 

The  affidavits  of  newly  discovered  evidence  pertained,  prin- 
cipally, to  an  alleged  statement,  made  by  Macke,  after  he  was 
shot,  that  he  was  feeling  easy,  and  that,  if  he  recovered,  he 
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would  never  again  meddle  with  other  people's  business;  also, 
to  the  instructions  of  the  sheriff  to  the  posse  on  the  Mussel- 
shell to  the  effect  that  the  posse,  of  which  Macke  was  one, 
were  to  take  no  chances  at  all  in  arresting  Gay  and  Gross, 
but  were  to  kill  them  on  sight,  that  it  was  useless  to  try  and 
take  them  alive,  and  <<  that  it  was  generally  understood,  be- 
tween the  deputies  and  the  sheriff,  that  Gay  and  Gross  would 
not  be  arrested,  but  would  be  killed  as  a  result  of  the  hunt;  ^' 
also,  to  a  statement  by  Gay,  prior  to  the  killing  of  Rader,  that 
he  would  submit  to  arrest  under  a  warrant,  but  would  not  be 
arrested  by  a  mob  without  a  warrant;  also,  that  the  alleged  in- 
cestuous contract  was  a  forgery. 

By  counter  aflSdavits  the  sheriff  denies  positively  that  he 
ever  told  any  person  to  shoot  Gay  or  Gross  on  sight,  but 
ordered  all  members  of  the  posse  not  to  shoot  them  if  they 
could  be  taken  without  shooting,  nor  unless  it  was  absolutely 
necessary  in  order  to  arrest  them.  A  member  of  the  posse, 
who  had  made  affidavit  used  by  defendant  to  the  effect  that  the 
posse  were  not  to  take  any  chances,  by  counter  affidavit  ex- 
plains his  first  statement,  and  expressly  says  that  they  were 
instructed  not  to  shoot  unless  absolutely  necessary.  The  de- 
fendant made  no  affidavit  himself,  nor  did  Mr.  Waterman,  one 
of  his  counsel. 

The  uncontradicted  affidavit  of  A.  C.  Gormley,  county  at- 
torney of  Meagher  county,  completely  rebuts  the  claim  of  rea- 
sonable diligence  to  produce  all  this  testimony  on  the  trial. 
He  swears  that  one  of  the  witnesses  to  newly  discovered  evi- 
dence. Cook,  who  was  in  the  posse  to  arrest  Gay  and  Gross, 
was  serving  a  sentence  for  a  misdemeanor,  and  was  in  jail  with 
defendant,  and  conversed  with  him  in  1895  before  the  trial; 
and  that  from  December,  1894,  defendant  was  in  jail  at  White 
Sulphur  Springs,  charged  with  the  killing  of  Macke;  that  Max 
Waterman,  Esq.,  was  his  attorney  from  December,  1894,  and 
was  also  the  attorney  of  said  Cook,  and  knew  that  Cook  was 
one  of  the  posse  to  arrest  defendant;  that  another  man,  Petti- 
bone,  who  made  affidavit,  was  frequently  at  White  Sulphur 
Springs  after  defendant  was  put  in  jail,  and  could  easily  have 
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been  procured  as  a  witness;  that  the  witness  as  to  the  alleged 
statements  of  Macke  after  he  was  shot  is  in  business  at  Castle, 
and  his  name  is  on  the  indictment,  and  his  presence  could 
easily  have  been  procured. 

The  showing  of  diligence  being  wholly  insufficient,  the  court 
did  not  err  in  denying  the  motion  upon  the  grounds  alleged. 

10.  It  is  contended  by  the  learned  counsel  for  the  appel- 
lant that  the  district  court  has  injected  into  this  case  a  federal 
question,  and  that  it  arises  in  this  manner  :  The  court  told 
the  jury  that  a  presumption  is  a  deduction  which  the  law  ex- 
pr^asly  directs  to  be  made  from  particular  facts,  and  that  a 
presumption,  unless  declared  by  law  to  be  conclusive,  may  be 
controvertible  by  other  evidence,  direct  or  indirect,  but,  unless 
so  controverted,  the  jury  are  bound  to  find  according  to  the 
presumption.  The  court  then  gave  this  charge  :  *«The  fol- 
lowing presumption  is  deemed  conclusive  :  A  malicious  and 
guilty  intent  from  the  deliberate  commission  of  an  unlawful 
act  for  the  purpose  of  injuring  another."  The  further  charge 
was  given  that,  among  disputable  presumptions,  were  these  : 
That  an  unlawful  act  was  done  with  an  unlawful  intent;  that  a 
person  intends  the  ordinary  consequences  of  his  voluntary 
act. 

It  is  argued  that  the  charge,  to  the  effect  that  a  malicious 
and  guilty  intent,  from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  injuring  another,  is  a  conclusive  pre- 
sumption, is  an  invasion  of  the  exclusive  right  of  the  jury  to 
judge  of  the  facts  in  the  case,  and,  furthermore,  that  this  pre- 
sumption declares  a  force  to  evidence  greater  and  different 
than  that  existing  at  the  time  of  the  alleged  murder  of  Macke 
inasmuch  as  it  was  only  made  a  conclusive  presumption  by  the 
Code  of  Civil  Procedure,  which  was  passed  in  1895,  and  took 
effect  subsequent  to  this  homicide,  and  hence  the  statute  is  an 
ex  post  facto  law. 

The  first  inquiry  before  the  court,  therefore,  is  whether  or 
not  this  statute  has  changed  the  rules  of  evidence  as  they  ex- 
isted prior  to  the  adoption  of  the  Code.  If  we  take  up  the 
statute  making  malicious  intent  a  conclusive  presumption  aris- 
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ing  out  of  the  evidence  of  the  truth  of  the  facts  enumerated  in 
the  statute,  we  find  that  the  words  of  the  statute  really  resolve 
themselves  into  this  :  That  if  (1)  the  defendant  killed  Macke, 
and  (2)  if  he  deliberately  killed  him,  and  (3)  if  he  deliber- 
ately killed  him  unlawfully,  and  (4)  if  he  deliberately  shot  at 
him  unlawfully,  when  he  killed  him,  for  the  purpose  of  injur- 
ing him,  then  it  is  conclusive  that,  as  a  sequence  of  all  these 
facts,  he  had  a  malicious  and  guilty  intent.  This  is  equivalent 
to  saying  that  the  deliberate  and  malicious  commission  of  an 
unlawful  act  conclusively  carries  with  it  a  malicious  intent. 
The  statute  is  axiomatic.  A  man  cannot  maliciously  and  pur- 
posely kill  another  without  a  malicious  intent. 

We  must  bear  in  mind  that  the  statute  makes  a  presumption 
a  deduction  from  particular  facts,  and  before  this  presumption 
of  malicious  intent  can  arise,  all  the  facts  from  which  alone  it 
may  arise  must  be  proved  by  competent  evidence,  and  beyond 
a  reasonable  doubt.  Each  element  of  fact  included  in  the  stat- 
ute is  rebuttable.  Thus  the  defendant  may  deny  that  he  com- 
mitted the  act  at  all;  he  may  deny  that  the  act  was  unlaw- 
ful; he  may  deny  that  he  deliberately  committed  it, 
or  that  he  committed  it  for  the  purpose  of  injuring 
another.  In  his  denials  of  these  facts,  doubtless,  he  may  ex- 
plain his  motives  and  his  purposes,  his  beliefs,  and  whether  or 
not  he  reflected  in  his  mind  before  he  acted;  and,  if  he  should 
succeed  in  raising  a  reasonable  doubt  as  to  the  existence  of 
any  of  the  four  included  elements,  the  jury  could  not  be  bound 
by  a  conclusive  presumption  that  his  intent  was  malicious. 
But  if,  on  the  other  hand,  he  fails  to  raise  any  such  doubt,  and 
the  state  has  satisfied  the  jury,  beyond  a  reasonable  doubt,  by 
the  evidence,  that  all  of  the  four  elements  of  fact  did  exist, 
then  the  law  makes  it  binding  upon  them  to  deduce  the  con- 
clusion that  there  was  a  malicious  intent. 

Now,  by  comparison  with  the  law  as  it  was  before  the  Codes 
were  adopted,  the  statute,  when  applied  to  homicide,  is  made 
up  of  the  same  elements  which  compose  express  malice  as  de- 
fined by  section  19,  div.  4,  Criminal  Laws,  Compiled  Statutes, 
which  is  as  follows:     <' Section  19.     Express  malice  is  that 
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deliberate  intention  unlawfully  to  take  away  the  life  of  a  fel- 
low creature,  which  is  manifested  by  external  circumstances 
capable  of  proof." 

Taking  this  definition  of  <<  express  malice  "  as  given  in  sec- 
tion 19,  quoted  above,  we  find  that  it,  too,  embraces  these 
essentials :  (1)  There  must  be  the  intent  to  take  away  the 
life  of  a  fellow  creature.  (2)  The  intent  must  exist  to  unlaw- 
fully take  away  that  life.  (3)  The  intent  must  be  deliberate 
to  unlawfully  take  away  life.  All  these  facts  may  be  mani- 
fested by  external  circumstances  capable  of  proof.  Where 
they  are  so  proven  beyond  a  reasonable  doubt,  the  law  makes 
'*  malice."  It  might  be  illustrated  in  this  way  :  A.  is  charged 
with  the  murder  of  B.  He  admits  that  he  deliberately  and 
unlawfully  killed  him  (not  justifiably,  nor  in  necessary  self  de- 
fense), and  that  his  purpose  in  firing  the  fatal  shot  was  to  in- 
jure him.  From  these  admissions  of  fact,  the  law  says  the 
fact  is  regarded  as  proved,  and  there  can  be  no  evidence  offered 
to  rebut  the  presumption  that  there  was  a  malicious  intent  in 
firing  the  shot.  And  such,  we  take  it,  was  the  rule  of  com- 
mon law. 

Mr.  Justice  Foster  lays  down,  in  his  discourse  on  Homicide 
(261),  that  if  an  act  unlawful  in  itself,  but  done  deliberately 
and  with  intention  of  mischief  or  great  bodily  harm  to  particu- 
lars, or  of  mischief  indiscriminately,  fall  it  where  it  may,  and 
death  ensue,  against  or  beside  the  original  intention  of  the 
party,  it  will  be  murder.  But  if  such  mischievous  intention 
does  not  appear,  which  is  matter  of  fact,  and  to  be  collected 
from  circumstances,  and  the  act  was  done  heedlessly  and  in- 
cautiously, it  will  be  manslaughter, — not  accidental  death,  be- 
cause the  act  upon  which  the  death  ensued  was  unlawful. 
{Bex  V.  Martin,  3  Car.  &  P.  211;  State  v.  Smith,  2  Strob. 
77;  Cbm.  v.  York,  9  Mete.  (Mass.)  93;  Rice  on  Criminal  Evi- 
dence, page  30.) 

We  do  not  deem  it  necessary  to  note  the  other  alleged 
errors,  further  than  to  say  that  none  of  them  are  well 
founded. 

Upon  the  whole  case,  we  think  the  defendant  has  had  a  j)er- 
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fectly  legal  and  fair  trial.  We  must  therefore  affirm  the 
judgment  and  order  overruling  the  motion  for  a  new  trial. 
Further  proceedings  must  be  had  as  provided  by  statute. 
{State  V.  Bigoerstaff,  17  Mont.  510.) 

.  Pemberton,  C.  J. ,  and  De  Witt,  J. ,  concur. 


ON  REHEARING. 

[April  8,  181?6.] 

Per  Curiam. — By  a  motion  or  petition  signed  by  the  de- 
fendant himself  and  certified  to  by  his  counsel  as  well  founded 
in  point  of  law,  in  their  opinion,  the  court  is  asked  to  grant  a 
rehearing,  and  to  reconsider  certain  propositions  decided.  We 
have  gone  over  the  various  matters  enumerated  in  the  petition 
which  were  presented  for  review  by  the  record.  They  were 
each  and  all  fully  considered,  and,  for  the  most  part,  are 
specifically  discussed  in  the  opinion  rendered.  Those  not  so 
specifically  discussed  were  considered  as  wholly  unsound,  and, 
moreover,  were  not  presented  to  us  in  argument  or  brief. 
Since  the  opinion  in  this  case  was  announced,  there  has  been 
published  a  decision  by  the  supreme  court  of  Utah,  in  People 
V.  Coughlin^  44  Pac.  94,  in  direct  accord  with  the  views  we 
expressed  upon  the  law  applicable  to  the  facts  of  this  case. 
The  motion  for  a  rehearing  is  denied. 
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STATE  EX  REL.  TRAVELERS'  INSURANCE  COMPANY, 

Relator,    v,    ROTWITT,    Secretary   of  State, 

Respondent. 

[Submitted  March  25. 1896.    Decided  March  80, 1896.] 

CoRPOBATiON8-i>9a{or0anUatJonr— Scrrefcrri/  of  utote.- Under  the  provisions  of  the 
CiTll  Code  relating  to  the  organization  of  domestic  corporations  ($  890  tt  sfg.),  the  Is. 
soance  by  the  secretary  of  state  of  a  certificate  that  a  certified  copy  of  the  articles  of 
incorporation  of  a  company,  organized  thereimder,  containing  the  required  statement 
of  facts,  has  been  filed  in  his  ofllce.  Is  a  prerequisite  to  the  legal  formation  of  a  do-, 
mestlc  corporation. 

Samk— Foreign  inmiranet  eampany-^Feet  of  necretary  of  ttcUe.—A  foreign  accident  and 
Ufe  Insurance  company,  wishing  to  do  business  within  this  state,  is  regulated  by  the 
provisions  of  sections  1080  e<  se^.  of  the  Civil  Code,  requiring  the  filing  with  the  secre- 
tary of  state  of  a  duly  authenticated  copy  of  Its  charter,  together  with  a  statement  of 
Its  financial  condition,  and  a  certificate  of  consent  to  be  sued,  and  Is  not  within  the 
requirement  of  subdivision  8,  section  410  of  the  Fohtlcal  Code,  that  the  secretary  of 
state  charge  and  collect  for  receiving  and  filing  eacb  certificate  of  incorporation  the 
sum  of  fifty  cents  on  each  one  thousand  dollars  of  the  capital  stocic  of  the  company, 
since  the  certificate  of  Incorporation  referred  to  in  this  section  pertains  only  to  the 
eertlficate  necessary  to  complete  the  legal  organization  of  a  domestic  corporation. 
{State  ex  ret.  Aa4!hen  v.  Munich  Fire  Inaiirance  Co.^  17  Mont.  41,  cited.) 

Original.  Proceeding.  Application  for  writ  of  inandamvs 
to  compel  the  secretary  of  state  to  file  a  copy  of  relator's 
charter  and  other  papers  required  by  law  to  be  filed  by  foreign 
corporations.     Writ  granted. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff,  the  Travelers'  Insurance  Company,  is  an  in- 
surance corporation,  organized  and  existing  by  special  act  of 
the  general  assembly  of  the  state  of  Connecticut.  The  peti- 
tion alleges  that,  before  doing  any  business  or  making  any 
contracts  in  the  state  of  Montana,  the  petitioner  appointed  an 
agent  and  attorney  in  the  county  of  Lewis  and  Clarke,  state  of 
Montana,  upon  whom  service  of  process  against  it  could  be 
made,  and  filed  in  the  o£Sce  and  with  the  state  auditor  a 
written  instrument,  signed  by  its  president  and  secretary, 
authorizing  such  agent  and  attorney  to  acknowledge  service  of 
process,  as  is  generally  required  by  law;  and  also  filed  with 
the  state  auditor  a  certified  copy  of  its  charter,  together  with 
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a  verified  statement  of  the  place  of  petitioner's  location,  the 
amount  of  its  capital  stock,  and  a  detailed  statement  of  the 
facts  and  items  as  required  by  section  583,  Division  5  of 
the  Compiled  Statutes,  and  with  the  provisions  of  sections 
669,  670,  Chapter  1,  Title  IV  of  Part  IV  of  Division  1,  of  the 
Civil  Code  of  Montana  (1896). 

It  is  further  alleged  that,  at  the  time  of  the  filing  of  said 
certificate,  charter  and  statement,  the  auditor  of  the  stute 
issued  his  certificate  to  the  petitioner  that  it  had  complied  with 
all  the  requirements  of  said  chapter  29  (this  section  is  above 
referred  to)  of  the  Fifth  Division  of  the  Compiled  Statutes  of 
Montana,  and  was  entitled  to  do  business  in  the  state  of  Mon- 
tana; that  the  petitioner  had  annually  filed  with  the  state 
auditor  a  statement,  as  required  by  chapter  29,  hereinbefore 
referred  to  and  by  Chapter  1  of  Title  IV  of  Part  IV,  also 
hereinbefore  referred  to.  It  is  next  averred  that  the  peti- 
tioner, for  the  purpose  of  complying  with  the  provisions  of 
Title  XI  of  Part  IV  of  Division  1  of  the  Civil  Code  (1895), 
entitled  ''Foreign  Corporations,"  did,  on  the  20th  day  of 
March,  1895,  present  to  the  defendant,  as  secretary  of  state, 
a  duly  authenticated  copy  of  its  charter,  and  the  amendments 
thereto;  also,  a  statement,  verified  by  the  oath  of  the  president 
and  secretary,  and  attested  by  a  majority  of  the  directors, 
showing  the  name  of  the  i>etitioner,  the  location  of  its  princi- 
pal o£Sce  or  place  of  business  without  this  state,  and  the  loca- 
tion of  its  principal  o£Sce  or  place  of  business  within  this  state, 
the  amount  of  its  capital  stock,  the  amount  of  its  capital  stock 
actually  paid  in  in  money,  the  amount  of  its  assets,  and  of 
what  they  consist,  with  the  actual  cash  value  thereof,  and  the 
amount  of  its  liabilities,  whether  secured  or  not,  and  a  certifi- 
cate appointing  an  agent  for  the  petitioner  in  Montana  upon 
whom  service  of  process  might  be  made,  together  with  the 
consent  of  such  agent  to  act;  that  the  petitioner  demanded  that 
said  charter,  statement,  certificate  and  consent  be  filed  in  the 
o£Sce  of  the  secretary  of  state,  and  tendered  to  the  said  de- 
fendant, the  secretary  of  state,  the  fee  for  such  filing,  to  wit, 
25  cents  for  filing  said   charter,    25  cents  for  filing  said  state- 
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meDt,  and  $5  for  filing  said  certificate  and  consent;  but  that 
defendant  wrongfully  refused  to  accept  or  file  said  charter, 
statement,  certificate  and  consent,  and  refused  the  tendered 
fee  therefor,  but  demanded  a  fee  of  $500  for  filing  said  charter, 
and  notified  the  petitioner  that  he  would  not  file  the  said 
charter  and  other  pai)er8  except  upon  payment  of  said  sum  of 
$500. 

After  alleging  that  the  petitioner  has  no  plain,  adequate  or 
speedy  remedy  at  law,  the  petitioner  closes  with  a  prayer  for 
an  alternative  writ  of  mandate,  commanding  the  secretary  of 
state  to  receive  and  file  the  papers  enumerated  upon  payment 
of  fees  tendered,  or  show  cause  why  he  has  not  done  so.  An 
alternative  writ  was  issued  as  prayed  for.  The  respondent,  as 
secretary  of  state,  moved  to  quash  the  petition  and  writ  for 
the  reason  that  the  same  did  not  contain  facts  sufficient  to  war- 
rant the  relief  prayed  for. 

Mc  Connelly  Ghinn  (&  McConnell  and  John  B.  Clayherg^  for 
Relator. 

Henri  J,  HaakeU,  Attorney  General,  and  Ella  K,  IlaskeU^ 
for  Respondent. 

Hunt,  J. — The  question  raised  by  this  proceeding  is  this  : 
Is  a  foreign  accident  and  life  insurance  company  required  to 
pay  to  the  secretary  of  state  the  fees  provided  for  in  subdi- 
vision 3,  §  410,  Pol.  Code  1895,  which  provides  that  the  sec- 
retary must  charge  and  collect  for  receiving  and  filing  each 
certificate  of  incorporation  the  sum  of  50  cents  on  each  $1,000 
of  the  capital  stock  of  any  company  or  corporation:  *  *  * 
Provided,  that  no  additional  fee  shall  be  charged  for  filing  and 
recording  articles  of  incorporation. 

Chapter  1,  part  IV,  article  I,  of  the  Civil  Code  of  1895, 
pertaining  to  the  organization  of  corporations  under  the  laws 
of  the  state,  after  defining  for  what  purposes  corporations 
may  be  organized,  provides,  by  section  402,  that  the  instru- 
ment by  which  a  private  corporation  is  formed  is  called  '*Arti- 
cles  of  Incorporation."     Provision  is  next  made  for  what  the 
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articles  must  set  forth,  how  they  must  be  subscribed,  and  that, 
<  <upon  filing  and  recording  the  articles  of  incorporation,  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  principal 
business  of  the  company  is  to  be  transacted,  and  a  copy  thereof, 
certified  by  the  county  clerk,  with  the  secretary  of  state,  the 
secretary  must  issue  to  the  corporation,  over  the  great  seal  of 
the  state,  a  certificate  that  a  copy  of  the  articles,  containing 
the  required  statement  of  facts  has  been  filed  in  his  office;  and 
thereupon  the  persons  signing  the  articles,  and  their  associates 
and  successors,  shall  be  a  body  politic  and  corporate.  *  *  *'' 
The  life  of  a  corporation  dates  from  its  organization.  The 
statute  points  out  the  manner  in  which  corporations  may  be  or- 
ganized. When  this  statute  is  complied  with,  the  corporation 
is  then  brought  into  existence.  The  statute  is  plain.  Upon 
compliance  with  its  certain  specific  provisions  (that  is,  filing  and 
recording),  the  secretary  must  issue  a  certificate  that  a  copy  of 
the  articles  containing  the  required  statement  of  facts  has  been 
filed;  and  thereupon  (that  is,  after  filing  and  recording,  and  upon 
the  issuance  of  the  secretary  of  state's  certificate  that  a  certified 
copy  of  the  articles  of  incorporation  containing  the  required 
statement  of  facts  has  been  filed),  the  i)ersons  signing  the 
articles  shall  be  a  body  politic  and  corporate.  The  certificate 
of  the  secretary  to  these  facts,  therefore,  becomes  a  prerequi- 
site to  the  legal  formation  of  a  corporation.  (Morawetz  on 
Private  Corporations,  §  27;  Wixlker  v.  Thompmn^  61  Me.  347; 
Stmce  V.  Flagg,  72  111.  397.) 

For  issuing  this  ^^certificate  of  incorporation'^  a  specific  fee  of 
$3  is  provided,  and  for  <*filing  and  receiving' '  each  certificate 
of  incorporation  the  secretary  of  state  shall  charge  50  cents 
on  each  $1,000  of  the  capital  stock  of  any  company  or  corpora- 
tion; provided,  that  no  arlditional  fee  shall  be  charged  for  filing 
and  recording  articles  of  incorporation. 

This  section  refers  to  any  corporation  completely  organized 
only  by  virtue  of  the  issuance  of  the  secretary's  certificate,  and 
not  to  corporations  already  organized  and  only  asking  a  legal 
right  to  do  business  within  the  state.  Foreign  corporations  or- 
ganized under  the  laMis  of  other  states  or  countries,  unless  other- 
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wise  regulated  by  law,  are  required  to  file  io  the  office  of  the 
secretary  of  state  duly  authenticated  copies  of  their  charter  or 
articles  of  incorporation,  and  a  statement,  as  required  by  sec- 
tion 1030  ^  «^.  (Civil  Code,  1895.)  This  was  decided  in 
State  tz  reL  Aachen  db  Munich  Fire  Insura/nce  Co.  v.  Rotwltty 
17  Mont.  41.  The  i)etitioner  at  bar  concedes  that  it  must 
comply  with  this  requirement.  And  this  is  all  we  think  it  is 
obliged  to  do. 

The  certificate  referred  to  in  subdivision  3,  of  section  410, 
pertains  to  the  incorporation  of  companies  just  being  brought 
into  existence.  It  is  a  certificate  that  a  domestic  corporation 
has  been  formed.  Foreign  corporations  are  already  organ- 
ized. Their  legal  organization  as  a  fact  is  recognized  ex- 
pressly by  section  1030,  which  regulates  **  foreign  corpora- 
tions,-' ''organized"  and  wishing  to  do  business  in  this 
state.  Matters  relating  to  the  formation  of  such  companies 
are  controlled  by  the  law  in  force  at  the  places  of  their  organi- 
zation. Section  1030  of  the  Civil  Code  does  not  require  a 
foreign  corporation  to  file  or  record  with  the  secretary  of  state 
a  certificate  of  incorporation,  or  that  it  shall  record  any  paper. 
It  is  simply  obliged  to  file  as  evidence  of  the  fact  of  a  corpo- 
rate existence  elsewhere,  and  as  a  condition  precedent  to  the 
right  to  business  within  the  state,  a  duly-authenticated  ''copy 
of  its  charter  or  articles  of  incorporation, ' '  and  a  statement 
of  its  financial  condition,  as  provided  for  by  the  first  portion 
of  section  1030  et  seq.  of  the  Civil  Code,  as  heretofore  inter- 
preted by  the  court.  As  a  certificate  designating  an  agent  to 
receive  process  is  tendered  in  the  case  at  bar,  with  a  fee  of  $5 
for  filing  the  same,  the  question  of  necessity  of  an  insurance 
corporation  filing  such  certificate  at  all  is  not  before  us.  (State 
V.  Rotwitt,  supra.) 

It  would  be  a  strained  construction  of  the  statute  to  hold  that 
this  foreign  corporation,  which  only  files  a  duly-authenticated 
copy  of  its  charter,  is  included  within  the  phrase  "articles  of 
incorporation"  as  used  in  section  410,  subd.  3;  and  to  require  a 
foreign  corporation,  asking  the  privilege  of  doing  business  in 
the  state,  to  go  through  the  forms  prescribed  for  the  formation 
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of  new  corporations  is  against  the  letter  of  the  law,  and  the 
spirit,  too,  we  think. 

The  language  of  the  various  sections  of  the  Code  demonstrates 
that  the  legislative  intent  was  not  to  impose  severe  exactions  by 
way  of  fees  upon  solvent  foreign  corporations  wishing  to  do 
business  within  the  state,  but  to  restrain  the  organization  of 
corporations  within  the  state,  perhaps  worthless  in  fact,  but 
of  apparently  stupendous  capital.  Gathering  this  intent  from 
the  several  expressions  by  way  of  statute,  the  petitioner  is  en- 
titled to  the  relief  asked.     Let  the  writ  issue  as  prayed  for. 

Pehberton,  C.  J. ,  and  De  Witt,  J. ,  concur. 


STATE  EX  REL.  FIDELITY   &   CASUALTY   COMPANY 
OF  NEW  YORK,  Relator,  v.   ROTWITT,    Sec- 
retary OF  State,    Respondent. 

[Submitted  March  25, 1896.    Decided  March  80, 1896.] 

FOBBIOK IN8URANCB  CouFAVY— Agent  to  reeeice  proeeta-^MandamuM  to  compel  jMng 
of  cert1Jlc€Ue.—A  foreign  Insurance  company  is  not  required  to  file  a  copy  of  its  charter 
or  articles  of  Incorporation  with  the  secretary  of  state,  and  where  such  company  lias 
fully  complied  with  the  statutory  requirements  relative  to  foreign  Insurance  com- 
panies and  has  filed  with  the  state  auditor  all  papers  required  by  the  prOYlslons  of 
the  ClTll  Code  relating  to  stock  and  mutual  Insurance  corporations  (M  669, 670)  it  may 
compel  the  secretary  of  state  by  mandamus  to  file  In  his  office  a  certificate  designate 
ing  an  agent  to  receive  process  as  required  by  section  1086  of  the  CMl  Code.  (StaU 
ex  rel.  Aachen  v.  Munich  Fire  Iruuranee  Co.^  17  Mont.  41,  cited.) 

Original  Proceeding.  Application  for  writ  of  mandawta 
to  compel  secretary  of  state  to  file  relator^  s  certificate  desig- 
nating an  agent  to  receive  process.     Writ  granted. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  i)etitioner  is  an  insurance  corporation,  organized  andj 
existing  under  the  laws  of  the  state  of  New  York.     Its  pur-j 
poses  are  to  take  insurance  upon  the  health  and  against  per 
sonal  injury,  disablement,  or  death  resulting  from  traveling  or 
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general  accident  by  land  or  water,  and  guarantying  the  fidelity 
of  persons  holding  places  of  trust,  and  in  general  to  insure 
against  loss,  damage  or  liability  which  may  be  the  subject  of 
legal  insurance,  except  the  risks  included  in  fire,  marine  and 
life  insurance. 

The  petitioner  alleges  full  compliance  with  the  insurance 
laws  in  relation  to  the  filing  the  name  of  an  agent  to  receive 
process  with  the  auditor  of  the  state,  and  the  certified  copy  of 
its  charter,  together  with  the  detailed  statements  as  required 
by  section  583  et  %eq,  of  the  Fifth  Division  of  the  Compiled 
Statutes  of  Montana,  and  generally  that  it  has  complied  with 
the  provisions  of  sections  669  and  670  of  Chapter  1,  Title  IV 
of  Part  IV  of  Division  1  of  the  Civil  Code.  The  petitioner 
avers  that  the  certificate  of  authority  and  license  to  do  business 
as  issued  by  the  auditor  of  the  state  is  still  in  force  and  effect; 
that  the  petitioner  presented  to  the  defendant,  as  secretary  of 
state,  a  certificate  appointing  an  agent,  together  with  the  con- 
sent of  the  person  so  appointed  to  act  as  such  agent,  and  de- 
manded that  the  certificate  and  consent  be  tiled  in  the  office  of 
the  secretary  of  state,  and  tendered  to  the  secretary  the  fee 
for  such  filing,  together  with  the  sum  of  five  dollars,  but  that 
the  defendant  refused  to  accept  or  file  said  certificate  and  re- 
fused the  tendered  fee  therefor. 

An  alternative  writ  of  mandate  was  issued.  Demurrer  was 
filed  on  the  ground  that  the  petition  did  not  state  facts  suffi- 
cient to  entitle  the  petitioner  to  relief. 

McConneUy  Gunn  <&  McConndly  for  Relator. 

Henri  J.  Haskell^  Attorney  General,  and  Ella  K.  Haskell^ 
for  Respondent. 

Hunt,  J. — It  appears  by  the  averments  of  the  petition  that 
the  plaintiff  has  complied  fully  with  the  statutes  of  the  state 
relative  to  foreign  insurance  companies,  and  has  filed  with  the 
state  auditor  all  papers  and  certified  copies  and  statements  re- 
quired by  Title  IV,  Chapter  I,  of  the  Civil  Code,  relating  to 
stock  and  mutual  insurance  corporations.     By  the  authority  of 
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the  decision  in  State  t.  Hotwitt^  17  Mont.  41,  the  petitioner 
is  not  required  to  file  a  copy  of  its  charter  or  articles  of  in- 
corporation with  the  secretary  of  state.  As  the  petitioner  has 
tendered  a  certificate  designating  an  agent  to  receive  process, 
as  required  by  section  1036,  Civil  Code,  and  the  fee  of  five 
dollars  for  filing  the  same,  it  is  unnecessary  to  decide  whether 
or  not  such  certificate  is  required  by  law  to  be  filed  in  the  re- 
spondent's office.     Let  the  writ  issue  as  prayed  for. 

Pembekton,  C.  J.,  and  De  Witt,  J.,  concur. 


,»   S(,        STATE    EX    REL.     THE    THOMAS    CRUSE    SAVINGS 
1 31  m\  BANK,    Appellant,    v.    GILLIAM,    as   Shekiff 

OF   Jefferson    Countt,    Respondent. 

[Submitted  February  25, 1896.    Decided  March  16, 1896.] 

M-OUTGAQES— Extension  <»/  period  for  redemption— Congfitutional  law.— Section  1235  of 
the  Code  of  Giyil  Procedure  of  1896,  allowing  Judgment  debtors  one  year  in  which  to 
redeem,  is  applicable  to  a  decretal  sale  of  mortgaged  premises  thereafter  made  al- 
though at  the  time  the  mortgage  was  given  the  period  for  redemption  was  six  montbs. 
Such  extension  of  the  period  for  redemption  does  not  impair  the  obligation  of  the 
contract  between  the  mortgagor  and  the  mortgagee  when  the  latter  becomes  the  pur- 
chaser, because  by  purchasing  his  character  as  mortgagee  ceases  and  he  neeessar~ 
ily  subjects  himself  to  the  law  then  in  force  defining  the  riglits  of  purchasers. 
Nor  is  the  obligation  of  the  contract  impaired  by  the  fact  that  such  exten- 
sion may  tend  to  reduce  the  number  and  amount  of  bids  at  the  foreclosure  sale,  for 
such  contingencies  are  too  remote  to  Justify  the  conclusion  that  such  legislation 
affected  the  value  of  the  mortgage  contract.    * 

Appeal  from  Fifth  Judicial  District^  Jefferson  County. 

Mandamus  to  compel  the  issuance  of  a  sheriff's  deed  at  the 
expiration  of  six  months  from  the  sale  of  mortgaged  premises 
under  a  decree  of  foreclosure.  The  writ  was  denied  by 
Showers,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  appeal  from  the  judgment  of  the  district  court 
rendered  in  favor  of  the  respondent,  upon  dismissing  the  re- 
lator's application  for  a  writ  of  mandamus.     Relator,  in  the 

*This  decision  reversed  on  rehearing,  see  pott,  109. 
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district  court,  asks  for  the  writ  commanding  the  respondent, 
who  was  sheriff  of  Jefferson  county,  to  execute  and  deliver  to 
it  a  deed  of  real  estate  sold  upon  judgment  foreclosing  a  mort- 
gage upon  the  same.  The  petition  set  forth  that  on  January 
5,  1892,  George  S.  Kennedy  and  wife,  executed  to  relator,  to 
secure  an  indebtedness,  a  mortgage  upon  the  real  estate  de- 
scribed in  the  petition;  that  on  March  5,  1895,  relator  com- 
menced an  action  to  foreclose  the  mortgage,  in  which  action 
judgment  was  rendered  July  2,  1895.  The  judicial  sale  took 
place  August  3,  1895.  Six  months  having  expired  on  Feb- 
ruary 4,  1896,  the  relator  demanded  a  deed  from  the  respond- 
ent, the  sheriff.  The  respondent  refused  to  make  the  deed, 
allying  as  a  reason  that  the  time  for  redemption  was  one  year 
instead  of  six  months,  and  that  the  deed  was  not  due  until 
August  3,  1896. 

These  facts  were  all  set  up  in  the  petition,  and  were  by  the 
district  court  considered  insufficient  upon  which  to  issue  the 
writ  of  mandamus.  The  contention  is  based  upon  the  fact 
that,  when  the  mortgage  was  given,  the  redemption  period 
under  the  law  was  six  months.  On  July  1,  1895,  the  law 
went  into  effect  which  made  the  redemption  period  one  year. 
The  respondent,  the  sheriff,  stood  upon  the  statute  as  enacted, 
and  refused  to  make  the  deed.  The  appellant's  contention  was 
that  the  statute  of  July  1,  1895,  was  unconstitutional  and  void 
as  to  this  mortgage,  in  that  it  was  enacted  after  the  mortgage 
was  given,  and  thus  impaired  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  mortgagee.  (Constitution  Mont. , 
Art  ill,  §  11,  and  Constitution  U.  S.,  Art.  1,  §  10.) 

T.  J.   Walsh,  for  Appellant. 

Section  1235  of  the  Code  of  Civil  Procedure,  providing  that 
the  judgment  debtor  may  redeem  the  property  from  the  pur- 
chaser at  any  time  within  one  year  after  the  sale,  is  unconsti- 
tutional in  so  far  as  it  denies  to  a  mortgagee,  whose  mortgage 
was  executed  prior  to  its  adoption,  a  right  to  a  deed  after  the 
expiration  of  six  months  from  the  date  of  the  sale.     (U.  S. 
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Constitution,  §  10,  Art.  I;  Mont.  Constitution,  §  11,  Art.  I; 
Id.  §  13,  Art.  XV.)  The  identical  question  involved  in  this 
case  came  before  the  supreme  court  of  the  United  States  in 
Branson  v.  Kinzie,  1  How.  311,  upon  the  validity  of  a  statute 
of  the  State  of  Illinois.  There  was  no  redemption  statute  in 
that  state  prior  to  the  enactment  of  the  one  involved,  which 
provided  -  that  the  debtor  should  have  a  year  to  redeem  and  that 
the  property  should  not  be  sold  unless  it  brought  two-thirds 
of  the  appraised  value.  Prior  thereto  sales  were  made  in 
chancery  and  a  deed  delivered  upon  confirmation.  The  court 
held  the  statute  void,  declaring  both  of  the  provisions  uncon- 
stitutional. See,  also.  Ex  parte  The  City  Banky  3  How.  328; 
Howard  v,  Bugbee^  24  How.  461.  The  text  writers  uniformly 
regard  these  cases  as  settling  the  doctrine  that  the  period  of 
redemption  from  mortgage  foreclosure  sales  cannot  be  ex- 
tended as  to  mortgages  in  existence  at  the  time  of  the  change. 
(Black  on  Constitutional  Prohibitions,  105;  Cooley  on  Consti- 
tutional Limitations,  352;  Wade  on  Retroactive  Laws,  125; 
Sedgwick  on  Statutory  and  Constitutional  Construction,  615, 
note  on  Redemption  Laws  and  page  626;  Hare  Am.  Constitu- 
tional Law,  699  et  8eq.)  The  following  additional  cases  are 
selected  by  reason  of  the  directness  of  their  bearing  upon  the 
invalidity  of  the  statute  in  question :  McCraoken  v.  Hay- 
ward,  2  How.  608;  Gantley  v.  Einery,  3  How.  716;  Soobeyx. 
Gibson,  17  Ind.  572;  Maloney  v.  Fortune,  14  la.  417;  Rosier 
V.  Hale,  10  la.  470;  Coddington  v.  Bispham,  36  N.  J.  L. 
574;  Baldwin  v.  Flagg,  43  N.  J.  L.  495;  Allen  v.  Allen,  95 
Cal.  184;  Rohards  v.  Brown,  40  Ark.  423;  Collins  v.  Collins, 
79  Ky.  88;  Phinney  v.  Phinney,  81  Me.  450.  It  is  usually 
said  in  support  of  similar  enactments,  that  the  legislature  may 
change  the  remedy.  How  little  real  substance  there  is  to  this 
contention  is  made  apparent  by  the  foregoing  authorities. 
Even  before  the  cases  of  Bronson  v.  Kemie,  and  Howard  v. 
Bugbee  it  was  said  in  Green  v,  Biddle,  8  Wheat.  1 :  ''It  is  no 
answer  that  the  acts  of  Kentucky  now  in  question  are  regula- 
tions of  the  remedy,  not  of  the  right  to  the  lands.  If  these 
acts  so  change  the  nature  and  extent  of  the  existing  remedies 
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a8  materially  to  impair  the  rights  and  interests  of  the  owner, 
they  are  jast  as  much  a  violation  of  the  compact  as  if  they 
directly  overturned  his  interests."  See,  also,  Clark  v.  Rey- 
him,  8  Wall.  322;  Walker  y.  Whitehead,  16  Wall.  314;  Gunn 
V.  Bami/,  15  Wall.  610;  Siberi  v.  Lewis,  122  U.  S.  284;  M- 
wards  v.  Karzey,  96  U.  S.  696;  United  States  v.  Mayor,  8 
Wall.  576;  State  v.  City  of  N.  O.,  102  U.  S.  203,  and  Kring 
T.  Missouri,  107  U.  S.  221;  Brine  v.  Insurance  Co.,  96  U.  S. 
627.  The  State  of  Kansas  has  furnished  a  variety  of  prece- 
dents on  this  interesting  and  important  question :  Bixby  v. 
Bailey,  11  Kan.  369;  Ogden  v.  Walters,  12  Kan.  283;  Wat- 
kins  V.  Glenn,  40  Pac.  Rep.  316;  Beverly  v.  Bamitz,  40  Pac. 
Rep.  325,  overruled  in  42  Pac.  Rep.  726.  The  remark  in  thd 
later  opinion  in  this  case  to  the  effect  that  it  is  desirable  to  so 
place  the  matter  as  to  obtain  a  ruling  upon  the  point  from  the 
supreme  court  of  the  United  States,  very  sensibly  detracts 
from  the  value  of  this  case  as  a  precedent 

E.   W.  Toole,  for  Respondent. 

Counsel  relied  upon  Beverly  v.  Bamitz,  42  Pac.  Rep.  726, 
as  decisive  of  the  question  involved  in  this  appeal. 

De  Wrrr,  J. — As  noted  in  the  statement,  the  only  question 
in  this  case  is  whether  the  statute,  having  been  enacted  after 
the  mortgage  was  executed,  and  which  extended  the  ^ime  of 
redemption,  is  constitutional.  Does  the  statute  impair  the  ob- 
ligation of  the  contract,  or  does  it  reach  the  remedy  only  ? 
This  case  has  been  very  ably  briefed  by  learned  counsel  on 
each  side.  Appellant's  counsel  opens  his  discussion  with  the 
following  appropriate  remarks : 

**  This  vexed  question,  involving  the  subtle  distinction  be- 
tween the  obligation  of  a  contract  and  the  remedy  for  its  en- 
forcement, after  slumbering  for  a  period,  has  gained  promi- 
nence on  account  of  recent  legislation  in  some  of  the  Western 
states  looking  to  some  extent  to  the  relief  of  the  debtor  classes. 
The  great  financial  distress  that  has  led  to  the  enactment  of 
these  laws  has  inclined  the  courts  to  carefully  examine  the  de- 
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cisions  heretofore  made  upon  the  subject,  the  provisions  of  the 
federal  and  state  constitution  in  relation  to  it,  and  solve  the 
question  in  favor  of  the  just  and  humane  objects  sought  to  be 
accomplished,  if  the  same  comes  within  the  domain  of  legiti- 
mate legislation.  Hence  we  keenly  appreciate  the  desire  of 
this  honorable  court  to  maintain  in  letter  and  spirit  the  salu- 
tary provisions  of  the  fundamental  law  of  the  land,  by  preserv- 
ing intact  the  obligations  of  a  contract,  and  at  the  same  time 
avert  the  disappointment  of  reasonable  expectations  that  would 
result  from  declaring  such  laws  invalid.  The  important  ques- 
tion here  to  be  determined  is  whether  the  act  of  the  legislative 
assembly  of  this  state  in  extending  the  time  of  redemption  upon 
i;he  sale  of  the  mortgaged  premises  impairs  the  obligation  of 
the  contract,  or  so  operates  upon  the  remedy,  only,  as  to  afford 
suitable  and  proper  means  for  its  enforcement." 

It  is  quite  true,  as  counsel  suggests,  that  we  are  deeply 
sensible  of  the  importance  of  the  cdnstitutional  question  here 
involved;  and,  furthermore,  we  may  add,  that  we  approached 
its  consideration  with  a  strong  preconception  against  the  con- 
stitutionality of  the  statute. 

Chief  Justice  Martin,  of  the  supreme  court  of  Kansas,  said, 
in  his  able  discussion  of  a  similar  statute:  ^  'From  causes  upon 
which  all  do  not  agree,  and  that  we  need  not  discuss,  the  bur- 
den of  a  private  debt  has  been  enormously  increased  of  late 
years.  Farms  valued  five  years  ago  both  by  borrower  and 
lender  at  $3,000  or  $4,000,  and  mortgaged  for  $1,000  are  now 
knocked  down  under  the  sheriff's  hammer  for  less  than  the 
mortgage  debt,  the  accumulations  of  a  lifetime  being  often 
swept  away  by  the  shrinkage,  and  this  through  no  fault  of  the 
mortgagor."     {Beverly  v.  Bamitz,  (Kan.  Sup.)42Pac.  731.) 

The  commercial  and  political  conditions  mentioned  by  the 
Kansas  decision  did  not  exist  in  this  state  to  any  such  extent 
as  they  did  in  Kansas,  and  we  do  not  know  that  the  considera- 
tions, which  it  seems,  moved  the  Kansas  legislation,  influenced 
ours.  Our  statute  came  in  with  the  new  Codes  of  1895.  But 
the  suggestion  even  of  the  existence  of  any  sentiment  such  as 
that  expressed  in  the  Kansas  decision  causes  a  court  to  hesitate 
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and  Bcrutinize  closely,  lest  it  may  be  that  a  statute  passed  in 
times  of  financial  depression  has  overridden  the  fundamental 
law  of  the  constitution;  for  the  constitution  is  for  good  times 
and  bad  times,  for  adversity  as  well  as  prosperity.  Enter- 
taining such  views,  and  having  planted  them  in  the  decisions 
of  this  court  upon  the  constitutional  questions  which  we  have 
heretofore  considered,  we  approached  the  present  matter  with 
the  apprehension  that,  perhaps  the  legislature  had  yielded  to 
some  sentiment  of  commiseration  for  the  present  debtor,  and 
forgotten  the  chart  and  compass  of  the  constitution.  But  this 
apprehension  has  been  gradually  and  effectually  dissipated  by 
a  renewed  study  of  the  cases  from  Sturges  v.  Crowninahidd^ 
4  Wheat.  122,  to  Morley  v.  Railway  Co.,  146  U.  S.  162,  13 
Sup.  Ct.  54;  and  in  the  state  courts,  the  cases  of  State  v. 
SeavB  (Or.)  43  Pac.  482,  and  Beverly  v.  Bamitz  (Kan.  Sup.) 
42  Pac.  725.  The  learning  and  reasoning  upon  this  question 
has  recently  been  thoroughly  collected  in  the  cases  from  Kan- 
sas and  Oregon  above  noted. 

While  the  question  here  presented  is  one  under  the  state 
constitution,  it  is  also  a  federal  question,  under  the  constitu- 
tion of  the  United  States;  and,  so  viewing  it,  we  are  of  opin- 
ion that  the  Kansas  and  Oregon  decisions  are  sustained  by  the 
cases  in  the  United  States  supreme  court  decided  subsequent 
to  Bronson  v.  Kemie^  1  How.  311,  McCracken  v.  Hay  ward, 
2  How.  608,  and  Howard  v.  Bugbee,  24  How.  461.  The 
Kiuisas  and  Oregon  cases  above  mentioned  ably  review  the 
history  of  this  question  as  it  has  been  treated  in  the  United 
States  decisions,  especially  the  following  cases:  Sturges  v. 
Crowninshield.  4  Wheat.  122;  Bronson  y,  Kinzie^  1  How.  311; 
Terry  v.  Anderson,  95  U.  S.  628,  Antoni  v.  Greenhow,  107 
U.  S.  769,  2  Sup.  Ct.  91;  Inmrance  Co.  v.  Cushman,  108  U. 
S.  51,  2  Sup.  Ct.  236;  Morley  y.  Railway  Co.,  146  U.  S. 
162,  13  Sup.  Ct.  54;  Ogden  v.  Samders,  12  Wheat.  215; 
Louisiana  v.  I^ew  Orleans,  102  U.  S.  203;  Curtis  v.  Whitney, 
13  Wall.  68;  Edwards  v.  Kearzey,  96  U.  S.  595;  Seibert  v. 
Lewis,  122  U.  S.  284,  7  Sup.  Ct.  1190;  Clark  v.  Raybum,  8 
Wall.  318;  Von  Hoffman  v.  City  of  Quincy,  4  Wall.  535; 
Teal  V.    Walker,  111  U.  S.  242,  4  Sup.  Ct.  420 
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Cordially  concurring,  as  we  do,  with  the  decisions  of  the 
Kansas  and  Oregon  courts,  and  finding  our  reasons  for  such 
concurrence  in  the  same  United  States  supreme  court  cases  diB- 
cussed  by  them,  and  they  having  so  thoroughly  occupied  the 
field  before  we  reached  it,  it  would  seem,  perhaps,  to  be  axi 
affectation  of  original  research  to  write  at  much  length  in  this 
opinion.  But  the  importance  of  the  case  probably  demands 
some  settmg  forth  of  our  reasons  for  holding  that  the  United 
States  supreme  court  decisions  are  to  the  effect  that  our  law  of 
1895  is  not  unconstitutional. 

While  our  constitution  forbids  the  legislature  from  passing 
a  law  impairing  the  obligation  of  contracts,  the  same  inhibi- 
tion is  found  in  the  constitution  of  the  United  States;  and 
therefore  the  supreme  court  of  the  United  States  is  the  court 
of  final  resort  upon  this  quesion.  That  being  true,  we  now 
base  our  decision  upon  the  doctrines  as  announced  by  the 
United  States  supreme  court  since  Branson  v.  Kinzie  and  some 
of  the  cases  immediately  following  it. 

Passing  that  early  landmark  in  the  history  of  the  construc- 
tion of  article  1,  §  10,  Const.  U.  S.,  to- wit:  Sturges  v. 
Crmmiimhield  (1819)  4  Wheat.  122,  in  which  Chief  Justice 
Marshall,  as  said  by  Chief  Justice  Martin  of  Kansas,  << well- 
nigh  exhausted  the  subject,"  we  encounter  Branson  v.  Kinzie^ 
(1843)1  How.  311,  that  much  quoted,  canvassed,  approved, 
and  criticised  case.  There  were  two  points  in  that  case,  but  there 
is  only  one  with  which  we  have  now  to  do.  It  was  there  held 
that  a  law  passed  subsequent  to  the  execution  of  the  mortgage  in 
question,  which  law  gave  the  mortgagor  twelve  months  in  which 
to  redeem,  was  void  under  article  1,  §  10,  of  the  constitution  of 
the  United  States.  The  case  came  from  the  state  of  Illinois, 
where  the  common-law  view  of  the  nature  of  a  mortgage  fully 
obtained.  Upon  this  point.  Chief  Justice  Taney,  in  rendering 
the  decision,  said:  "We  proceed  to  apply  these  principles  to 
the  case  before  us.  According  to  the  long-settled  rules  of  law 
and  equity  in  all  of  the  states  whose  jurisprudence  has  been 
modeled  upon  the  principles  of  the  common  law,  the  legal  title 
to  the  premises  in  question  vested  in  the  complainant,  upon . 
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the  failure  of  the  mortgagor  to  comply  with  the  conditions 
contained  in  the  proviso;  and  at  law  he  had  a  right  to  sue  for 
and  recover  the  land  itself."  {Branson  y.  Kinzie^  1  How. 
318.) 

There  was  nothing  new  in  McCracken  v.  Hayward^  2  How. 
608,  or  Howard  Y.  Buabee,  24  How.  461.  They  were  decided 
npon  the  authority  of  Bronson  v.  Kinzie,  But  the  common- 
law  view  of  a  mortgage  no  longer  obtains  in  most  of  the  states 
of  the  Union.  As  shown  in  Beverly  v.  Barnitz  and  State  v. 
Sears^  supra^  that  idea  is  ''cut  up  by  the  roots;"  and  with  us, 
in  these  days,  i^  mortgage  is  simply  a  security  for  a  debt.  It 
is  so  in  Montana.  Therefore,  whatever  reason,  if  any,  Bron- 
son V.  Kinzie  obtains  from  the  fact  that  the  legal  title  to  the 
real  estate  vested  in  the  mortgagee  upon  failure  of  the  mort- 
gagor, disappears  from  the  case  when  it  is  sought  to  apply  it 
as  an  authority  upon  the  modern  commercial  view  that  a  mort- 
gage is  simply  a  security.  Therefore,  the  contract  between 
mortgagor  and  mortgagee,  before  us  for  examination,  was  not 
in  any  way  a  conveyance  of  the  real  estate,  but  was  simply  a 
contract  that  the  mortgagor  would  pay  a  certain  sum  of  money. 
The  mortgage  was  given  as  security  for  such  payment.  The 
payment  was  not  made.  The  foreclosure  of  the  security  was 
had.  The  relator  here  bought  on  foreclosure  sale.  The 
relator  then  ceased  to  be  a  mortgagee,  and  became  a  purchaser, 
and  the  debt  was  extinguished  in  whole,  the  sale  being  for  a 
sum  sufficient  to  pay  the  whole  debt.  Then,  and  then  only, 
did  the  relator  approach  the  relations  of  owner  of  the  real 
estate.  Never  before  did  it  have  anything  like  a  title.  There- 
tofore it  was  simply  a  creditor  of  the  mortgagor,  having  a  se- 
curity upon  the  mortgagor  s  real  estate.  By  purchase  at  the 
foreclosure  sale,  it  iSrst  came  into  proprietary  relations  to  the 
real  estate;  and  at  the  same  time  its  position  as  mortgagee 
ceased  wholly,  and  its  position  as  creditor  as  well.  Therefore, 
we  must  proceed  to  look  at  the  relator,  formerly  a  mortgagee, 
as  now  a  purchaser,  and  ascertain  whether  a  law  had  been 
passed  impairing  the  obligation  of  the  contract  of  purchase. 
We  are  satisfied  that  the  decisions  of  the  United  States  supreme 
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coart  hold  that  the  obligation  of  that  contract  was  not  thus 
impaired.  The  law  was  passed  before  relator  purchased,  and 
he  purchased  under  the  law  of  1895,  existing  upon  the  day  of 
his  purchase.  Upon  this  subject  the  opinion  in  the  Kansas 
case  above  cited,  says:  ''The  act  of  1893  does  not  operate 
upon  the  rights  of  the  mortgagee  until  his  claim  as  such  has 
been  extinguished,  either  wholly  or  to  the  full  extent  of  the 
proceeds  of  the  sale  of  the  mortgaged  property.  The  mort- 
gagor, it  is  true,  may  redeem  the  land  within  a  certain  time, 
by  payment  of  the  sale  price,  and  interest  thereon,  but  this  is 
a  matter  wholly  between  him  and  the  purchaser.  If  the 
mortgagee  or  judgment  creditor  has  deemed  it  best  to  become 
the  purchaser,  and  thus  voluntarily  change  his  relation,  it  is 
difficult  to  see  how  he  has  any  just  cause  to  complain.  By' 
the  mortgage  contract,  the  real  estate  was  pledged  for  the 
payment  of  the  debt,  subject  to  the  equity  of  the  redemption. 
The  state,  by  its  proper  officer,  has,  at  his  instance,  sold  the 
property  for  its  payment;  and,  after  he  gets  the  proceeds  of 
of  the  sale,  he  has  no  further  claim  upon  the  property,  al- 
though he  may  proceed  by  general  execution  to  obtain  any 
balance  due  by  seizure  and  sale  of  other  property."  {Beverly 
V.  Bamitz  (Kan.  Sup.  42  Pac.  729.) 

See,  also,  the  following  remarks  in  the  Oregon  case  :  ''The 
relator  obtained  no  title  or  interest  in  the  mortgaged  premises 
by  its  contract,  but  only  a  lien  thereon,  and  a  right  to  subject 
the  property  to  sale  to  satisfy  its  claim;  and  this  right  has  in 
no  way  been  altered,  abridged,  or  postponed  by  the  act  of 
1895.  How  can  it  be  claimed,  then,  that  this  act  impairs  any 
of  the  obligations  of  the  contract  ?  It  is  true,  '  the  law  which 
binds  the  parties  to  perform  their  agreement '  forms  part  of 
the  obligations  of  the  contract;  but  the  act  of  1895  does  not 
postpone  or  lessen  the  duty  of  performance  by  the  mortgagor. 
It  does  not  diminish  his  duty  to  pay  his  debt  at  the  time  and 
in  the  manner  agreed  upon,  or  take  away  or  interfere  with 
any  of  the  mortgagee's  remedies  to  enforce  its  lien  by  sub- 
jecting the  mortgaged  premises  to  sale.  The  statute  existing 
at  the  time  the  mortgage  was  given,    prescribing  the  time  in 


18  Mont.]  State  t^.  Gilliam.  103 

which  the  mortgagor  shall  redeem  from  the  purchaser  at  a 
foreclosure  sale,  if  one  should  be  made,  had  no  relation  what- 
ever to  the  contract  between  the  mortgagor  and  mortgagee. 
The  purchaser's  right  depends  upon  the  law  in  force  at  the 
time  of  the  sale,  and  why  shall  he  be  permitted  to  appeal  to 
the  contract  between  the  debtor  and  creditor  ?  He  is  not  a 
party  or  privy  to  such  contract  in  any  sense;  and  it  does  not 
alter  the  case  that  the  purchaser  and  mortgagee  are  one  and 
the  same  person.  The  relator  ceased  to  be  a  mortgagee  when 
the  sale  occurred.  Thenceforward  its  interest  in  the  property 
was  as  purchaser,  and  not  as  mortgagee;  and  to  require  it,  as 
such  purchaser,  to  confirm  to  the  law  in  force  when  the  pur- 
chase was  made,  does  not  in  any  way  impair  the  obligations 
of  the  mortgage  contract."  {State  v.  Sears  (Or.)  43  Pac. 
486.) 

But  as  this  is  finally  a  federal  question,  the  decisions  of  the 
United  States  supreme  court  are  more  important  as  authority. 
We  therefore  turn  to  Insurance  Co.  v.  CxLshman^  108  U.  S. 
51,  2  Sup.  Ct.  236.  In  that  case  the  court  had  under  consid- 
eration a  statute  which  reduced  the  rate  of  interest  on  redemp- 
tion of  the  real  estate  sold  on  a  mortgage  foreclosure  from  ten 
per  cent,  to  eight  per  cent.  Mr.  Justice  Harlan,  rendering 
the  opinion  said  :  '*  The  statute  in  force  when  the  mortgage 
was  executed,  prescribing  the  rate  of  interest  which  the  amount 
paid  or  bid  by  the  purchaser  should  bear,  as  between  him  and 
the  party  seeking  to  redeem,  had  no  relation  to  the  obligation 
of  the  contract  between  the  mortgagor  and  the  mortgagee. 
The  mortgagor  might,  perhaps,  have  claimed  that  his  statutory 
right  to  redeem  could  not  be  burdened  by  an  increased  rate  of 
interest  beyond  that  prescribed  by  statute  at  the  time  he  exe- 
cuted the  mortgage.  But,  as  to  the  mortgagee,  the  obligation 
of  the  contract  was  fully  met  when  it  received  what  the  mort- 
gage and  statute  in  force  when  the  mortgage  was  executed  en- 
titled it  to  demand.  The  rights  of  the  purchaser  at  the  de- 
cretal sale,  if  one  was  had,  were'  not  of  the  essence  of  the 
mortgage  contract,  but  depended  wholly  upon  the  law  in  force 
when  the  sale  occurred.     The  company  ceased  to  be  a  mort- 
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gagee  when  its  debt  was  merged  in  the  decree,  or,  at  least, 
when  the  sale  occurred.  Thenceforward  its  interest  in  the 
property  was  as  purchaser,  not  as  mortgagee.  And  to  require 
it,  as  purchaser^  to  conform  to  the  terms  for  the  redemption 
of  the  property  as  prescribed  by  the  statute  at  the  time  of  pur- 
chase, does  not,  in  any  legal  sense,  impair  the  obligation  of 
its  contract  as  mortgagee.  It  assumed  the  position  of  a  pur- 
chaser, subject,  necessarily,  to  the  law  then  in  force  defining 
the  rights  of  purchasers." 

A  kindred  subject  is  treated  later  in  the  United  States  su- 
preme court,  as  to  which  Chief  Justice  Martin,  of  Kansas, 
says:  "In  Morley  v.  Railway  Co.,  146  U.  S.  162,  13  Sup. 
Ct.  54,  it  was  held  that  the  state  was  not  forbidden  by  the 
clause  of  the  federal  constitution  under  consideration  from 
legislating,  within  its  discretion,  to  reduce  the  rate  of  interest 
upon  judgments  previously  obtained  in  its  courts,  the  judg- 
ment creditor  having  no  contract  whatever  in  that  respect  with 
the  judgment  debtor.  The  court  held  that  the  state  law  regu- 
lating the  rate  of  interest  on  judgments  formed  no  part  of  the 
contract."     {Beverly  v.  Bamitz  (Kan.  Sup.)  42  Pac.   727.) 

The  United  States  supreme  court  decision  in  Insurance  Co. 
v.  Cuahman  seems  to  us  to  be  conclusive.  It  holds  that,  when 
the  relator  became  a  purchaser,  it  was  like  any  other  pur- 
chaser, and  had  been  divorced  from  its  character  as  mortgagee,- 
and  must  be  treated  as  a  purchaser  solely;  and,  as  such  pur- 
chaser, the  law  does  not  impair  the  obligation  of  any  contract 
which  it  as  such  had.  That  the  whole  history  of  decision  in 
the  United  States  supreme  court  since  the  time  of  Bronson  v. 
Kimie  has  been  to  the  effect  that  the  law  which  we  are  now 
considering  does  not  impair  the  obligation  of  the  contract  be- 
tween the  mortgagor  and  mortgagee  when  the  latter  becomes 
the  purchaser  is  ably  shown  by  Mr.  Chief  Justice  Martin  io 
his  review  of  the  history  of  the  question  in  the  United  States 
supreme  court.  After  reviewing  in  detail  and  quoting  from 
the  decisions  of  that  court  (listed  above  in  this  opinion)  which 
have  treated  a  large  number  of  statutes,  and  held  them  not  to 
be  within  the  inhibition  of  article  1,  §  10,  of  the  constitution 
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of  the  United  States,  the  learned  chief  justice  of  Kansas  makes 
the  following  able  summary  of  the  position  of  the  United 
States  supreme  court  upon  this  subject : 

'<If  a  state  legislature  may  totally  abolish  imprisonment  of 
the  debtor  as  a  means  of  enforcing  payment;  if  it  may  shorten 
the  statutes  of  limitation;  if  it  may  reasonably  extend  and  en- 
large exemptions  of  property  from  sale  for  the  payment  of 
debts;  if,  where  coupons  are  by  law  made  receivable  in  pay- 
ment of  taxes,  it  may  require  such  payment  in  the  first  in- 
stance in  cash,  to  be  afterwards  refunded,  and  the  coupons 
taken  up;  if  it  may  reduce  the  rates  of  interest  on  redemption 
from  decretal  sales;  if  it  may  lessen  the  interest  on  former 
judgments;  if  it  may  require  the  holder  of  a  tax-sale  certifi- 
cate to  give  three  months'  notice  of  the  time  when  a  tax  deed 
will  be  applied  for;  if  it  may  require  transcripts  of  judgments 
against  a  particular  city  to  be  filed  in  a  certain  office,  as  a  pre- 
requisite to  payment,  and  divest  the  courts  of  the  power  to 
grant  remedies  in  force  when  the  judgments  were  rendered; 
if  it  may  reduce  the  terms  of  court,  in  number  and  duration; 
if  it  may  amend  the  laws  as  to  attachments,  garnishments,  and 
receivers  so  as  to  take  away  causes  therefor  which  were  be- 
fore sufficient;  if,  in  short,  <it  may  regulate  at  pleasure  the 
modes  of  proceeding '  in  the  cotirts,  and  all  this  as  to  existing 
obligations, — it  is  difficult  to  frame  a  process  of  reasoning 
which  would  forbid  it  from  so  regulating  the  procedure  upon 
the  foreclosure  of  mortgages  as  to  define  and  make  more  cer- 
tain the  indefinite  estate  impliedly  reserved  by  every  mort- 
gagor of  real  property,  and  called  into  active  existence  only  by 
the  foreclosure,  and  which  indefinite  estate  is  extended  by  the 
federal  courts  of  equity  for  six  months  in  the  first  instance, 
and  afterwards,  ^  once  or  of tener, '  in  the  discretion  of  the 
chancellor,  according  to  the  circumstances  of  the  case.  Even 
if  the  statute  in  question  should  impair  the  remedy  formerly 
grantable  upon  a  foreclosure,  yet  it  should  not  for  this  reason 
be  held  invalid,  for  there  is  no  constitutional  inhibition  against 
an  impairment  of  the  general  remedies  for  the  enforcement  of 
broken  contracts;  and  each  and  every  of  special  examples  just 
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cited  is  an  instance  of  the  impairment  or  abolition  of  a  remedy 
allowable  and  in  force  when  the  obligation  was  incurred. 
Upon  the  whole,  it  does  not  appear  that  any  judgment  or  de- 
cision of  the  supreme  court  of  the  United  States  requires  this 
court  to  hold  said  chapter  109  unconstitutional,  whatever  may 
have  been  remarked  by  judges  in  delivering  their  opinions;  for 
it  is  quite  impossible  to  harmonize  all  that  they  have  said,  al- 
though the  judgments  or  decisions  may  not  be  in  conflict 
Even  doubt  of  the  constitutionality  of  said  chapter  is  not  suf- 
ficient to  warrant  its  judicial  condemnation,  especially  by  this 
court.  In  such  case  it  seems  better  to  leave  such  condemna- 
tion to  the  final  arbiter, — supreme  court  of  the  Union.'' 
{Beverly  v.  Baimitz  (Kan.  Sup.)  42  Pac.  732.) 

It  thus  appears  to  us  that,  if  the  precise  question  now  before 
us  should  come  to  the  United  States  supreme  court  for  deci- 
sion, the  court  would,  by  force  of  its  own  prior  decisions,  hold 
that  this  law  under  consideration  is  not  unconstitutional.  That 
seems  to  us  to  be  settled  by  the  later  cases,  notwithstanding 
the  case  of  Bronson  v.  Kinzie.  Indeed,  we  are  wholly  unable 
to  distinguish  Bronson  v.  Kinzie  from  Insurance  Co.  v.  Ouak- 
man^  so  that  both  decisions  can  stand  together.  We  do  not 
understand  why  extending  a  redemption  period  and  reducing 
the  rate  of  interest  upon  redemption  are  not  exactly  alike  as 
to  the  impairing  or  not  impairing  the  obligation  of  the  mort- 
gage contract.  We  venture  the  suggestion  that,  if  one  statute 
impairs  the  obligation,  the  other  does  also.  The  United  States 
supreme  court,  in  the  later  case  of  Insurance  Co.  v.  Cyshnxan^ 
does  not  attempt  to  distinguish  its  decision  from  the  earlier 
decision  in  the  case  of  Branson  v.  Kinzie.  In  fact,  the  opin- 
ion in  the  later  case  does  not  mention  the  earlier  case.  We 
can  reach  no  other  conclusion  than  that  Itisurance  Oo.  v. 
Cushinan  overrules  the  principle  of  Bronson  v.  Kinzie.  If 
our  view  in  this  respect  is  correct,  then  the  force  of  the 
Insurance  Co.  v.  Cushman  case  is  the  stronger  as  a  present 
authority,  by  reason  of  the  existence  of  the  modern  view  that 
a  mortgage  is  security  only.  Therefore,  under  the  views  pro- 
mulgated by  the  decisions  of  the  United  States  supreme  court, 
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the  statute  which  we  are  considering  does  not  impair  the  obli- 
gation  of  the  contract,  unless  it  be  upon  one  other  ground 
which  we  have  not  before  mentioned,  and  which  we  will  now 
examine. 

It  is  suggested  that  the  obligation  of  the  contract  is  im- 
paired, in  that  the  extending  of  the  time  for  redemption  would 
tend  to  reduce  the  number  of  bidders  and  the  amount  of  bids 
at  the  mortgage  foreclosure  sale.  This  contention  of  the  re- 
lator was  decided  adversely  to  him  in  the  Kansas  and  Oregon 
cases  above  discussed.  But,  without  quoting  from  them,  we 
wilt  again  seek  the  authority  which  must  be  final  with  us  on 
this  question.  The  same  contention  was  made  in  Insurance 
Co,  V.  Cushmauj  and  was  disposed  of  by  Mr.  Justice  Harlan  in 
the  following  language: 

''But  it  is  insisted  that  the  value  of  the  mortgage  contract 
was  impaired  by  a  subsequent  law  reducing  the  interest  to  be 
paid  to  a  purchaser  at  decretal  sale;  this  upon  the  assumption 
that  the  probability  of  the  debt  being  satisfied  by  the  decretal 
sale  of  the  property  was  lessened  by  reducing  the  interest 
which  any  purchaser  could  realize  on  his  bid  in  the  event  of 
redemption.  In  other  wprds,  the  reduction  by  a  subsequent 
statute  of  the  interest  to  be  paid  to  the  purchaser  would,  it  is 
argued,  necessarily  tend  to  lessen  the  number  of  bidders  seek- 
ing investments,  and  thereby  injuriously  affect  the  value  of  the 
mortgage  security.  In  support  of  this  proposition  counsel 
cites  several  decisions  of  this  court  in  which  it  is  ruled  that  the 
objection  to  a  law,  as  impairing  the  obligation  of  a  contract, 
does  not  depend  upon  the  extent  of  the  change  it  effects;  that 
the  laws  in  existence  when  a  contract  is  made,  including  those 
which  affect  its  validity,  construction,  discharge  and  enforce- 
ment, enter  into  and  form  a  part  of  it,  measuring  the  obliga- 
tion to  be  performed  by  one  party,  and  the  rights  acquired  by 
the  other;  and  that  one  of  the  tests  that  a  contract  has  been 
impaired  is  that  its  value  has  been  diminished,  when  the  con- 
stitution prohibits  any  impairment  of  all  of  its  obligation. 
{Greeny.  Biddle,  8  Wheat.  1;  McCracken  v.  Ilayward^  2 
How.  608;  Banky.  Skarp^  6  How.  301;  Edwards  v.  Kear- 
ney,  96  U.   S.   595.) 
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These  decisions  clearly  have  no  application  to  the  case  now 
before  the  court.  The  laws  with  reference  to  which  the  par- 
ties must,  be  assumed  to  have  contracted  when^  the  mortgage 
was  executed,  were  those  which,  in  their  direct  or  necessary 
legal  operation,  controlled  or  affected  the  obligations  of  such 
contract.  We  have  seen  that  no  reduction  of  the  rate  of  inter- 
est, as  between  the  purchaser  of  the  mortgaged  property  at 
decretal  sale  and  the  party  entitled  to  redeem,  affected,  or 
could  possibly  affect,  the  right  of  the  insurance  company  to 
receive,  or  the  duty  of  mortgagor  to  pay,  the  entire  mortgage 
debts,  with  interest  as  stipulated  in  the  mortgage  up  to  the 
decree  of  sale;  and  che  result  of  the  sale  in  this  case  shows 
that  the  company,  as  mortgagor,  has  received  all  that  it  was 
entitled  to  demand.  The  reduction  of  the  rate  of  interest  by 
the  act  of  1879  was  by  way  of  relief  to  the  mortgagor  and  his 
judgment  creditors,  and  in  no  sense  an  injury  to  the  mort- 
gagee. When  that  act  was  passed,  there  was  no  person  to 
answer  the  description,  or  to  claim  the  rights  of  a  purchaser. 
Consequently,  no  existing  rights  were  thereby  impaired.  That 
the  reduction  of  interest  to  be  paid  to  the  purchaser  would 
lessen  the  probable  number  of  bidders  at  the  decretal  sale,  and 
thereby  diminish  the  chances  of  the  property  bringing  the 
mortgage  debt,  are  plainly  contingencies  that  might  never 
have  arisen.  They  could  not  occur  unless  there  was  a  decretal 
sale,  nor  unless  the  mortgagee  became  the  purchaser,  and  are 
too  remote  to  justify  the  conclusion,  as  matter  of  law,  that 
such  legislation  affected  the  value  of  the  mortgage  contract. ' ' 
( Connecticut  M,  L  Ins.  Co,  v.  Cushman^  108  U.  S.  65,  2  Sup. 
Ct.  236.) 

Having  thus  satisfied  ourselves  that  the  question  before  us 
is  practically  settled  against  the  relator  by  the  decisions  of  the 
United  States  supreme  court,  and  that  Bronson  v.  Kenzie  has 
by  later  decisions  lost  all  of  its  authority  upon  the  question  at 
bar,  we  shall  affirm  the  judgment  of  the  district  court  in  dis- 
missing the  petition  for  a  writ  of  mandamus^  and  shall  hold, 
directly  upon  the  merits,  that  the  sheriff's  deed  in  this  case 
can  be  demanded  only  at  the  expiration  of  one  year  after  the 
sale.     Code  Civ.  Proc,  1895,  §  1235. 
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We  have  not  omitted  to  examine  the  case  of  Wilder  v. 
Campbell  J  in  the  supreme  court  of  Idaho,  January  81,  1896 
(43  Pac.  677).  That  case  took  a  view  the  opposite  to  that 
which  we  here  hold.  There  is  nothing  in  the  Idaho  case  to 
cause  us  to  change  our  views.  In  fact,  we  are  of  opinion  that 
this  important  question  was  not  fully  or  fairly  presented  to 
the  Idaho  court.  The  opinion  seems  to  approve  Bronson  v. 
Kinzie,  but  does  not  mention  Insurance  Co,  v.  Cushman^  or 
Morley  v.  Railway  Co,  It  also  cites  with  approval  Waikins 
V.  Glenn  (Kan.  Sup.)  40  Pac.  316,  but  does  not  mention  the 
overruling  of  that  case  in  Beverly  v.  Bamitz  (Kan.  Sup.)  42 
Pac.  725. 

The  judgment  is  affirmed. 

Affimied. 

HuxT,  J.  concurs. 


ON  REHEARING. 

[Decided  July  13, 189G.] 

De  Witt,  J. — Our  opinion  was  delivered  and  the  decision 
made  in  this  case  on  March  16th,  1896.  At  that  time  we 
were  informed  that  the  case  of  Bamitz  v.  Beverly  had  been 
appealed  to  the  United  States  supreme  court.  We,  therefore, 
required  the  clerk  of  this  court  to  hold  the  remittitur.  The 
published  report  of  Bamitz  v.  Beverly  in  the  United  States 
supreme  court  has  recently  reached  us,  and  we  granted  a  re- 
hearing in  this  case  of  our  own  motion. 

The  United  States  supreme  court  in  Bamitz  v.  Beverly  re- 
versed the  Kansas  supreme  court,  16  S.  C.  Rep.  page  1042, 
and  also  as  well  overruled,  on  principle,  our  decision  in  this 
case  at  bar,  rendered  on  March  16th,  last.  We,  having  de- 
cided this  case  on  a  federal  question  solely,  and  our  decision 
being  in  accord,  on  principle,  with  the  United  States  supreme 
court,  at  the  date  of  its  rendition  and  our  decision  of  the  fed- 
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eral  question  being  since  directly  overruled  by  the  supreme 
court,  shall  now  place  ourselves  in  accord  with  the  latest  de- 
cision of  the  superior  tribunal  upon  this  subject.  Therefore, 
the  judgment  of  thi^i  court,  instead  of  remaining  as  rendered 
on  March  16th  will  now  be  that  the  judgment  of  the  district 
court  be  reversed,  and  the  district  court  be  directed  to  issue 
the  writ  of  mcmdamua  as  prayed  for. 

Reversed. 
Hunt,  J.,  concurs. 

Pemberton,  C.  J.,  not  sitting. 


BOARD  OF  COMMISSIONERS  OF  MEAGHER  COUNTY, 

Respondent,    v.    GARDNER,    CouNTr    Assessor, 

ET  AL.,  Appellants. 

[Submitted  March  24, 1896.    Decided  March  SO,  1886.] 

County  Asssssor— Poor  taa?.-*Sectlon  1790,  Fifth  DlTislon  of  the  Compiled  Statutes 
(1887)  making  It  the  duty  of  the  coimty  assessor  to  collect  the  poor  tax.  providing  for 
the  manner  of  collection  and  creating  a  liability  on  the  officer's  official  bond  for  the 
money  so  collected,  was  a  law  of  the  territory  upon  the  admission  of  the  state  and  had 
not  been  repealed  by  prior  amendatory  and  repealing  acts. 

^jLum^QffictaX  hond—IAahilily  of  «tirct<e«.— Where  a  former  statute  providing  for  the 
collection  of  poor  taxes  by  the  county  assessor  also  provided  that  he  should  be  liable 
on  his  official  bond  for  the  money  so  collected,  was  practically  reenacted  in  a  subse- 
quent act,  with  the  exception  of  the  provision  In  respect  to  liability  on  his  bond,  this 
omisMon  does  not  release  his  official  sureties  from  liability  for  taxes  collected  and 
embezzled  by  him  subsequent  to  such  reenactment,  where  the  condition  of  the  bond 
was  that  the  assessor  would  pay  over  all  moneys  comhig  hito  his  hands  as  such 
officer. 

Samr— O^cial  bond— .Surett'M— £0topp«?->Coti«titutfonal  law.-  Sureties  upon  the  official 
bond  of  a  county  assessor,  upon  whom  was  Imposed  by  statute  the  duty  of  collecting 
poor  taxes,  and  whose  bond  was  conditioned  that  he  would  pay  over  the  moneys  so 
collected,  are  estopped  from  contending  that  the  statute  imposing  such  duty  Is  In  con- 
flict with  section  6.  Article  VI  of  the  constitution,  which  provides  that  the  county 
treasurer  shall  be  collector  of  taxes.  * 

Appeal  from  Sixth  Judicial  District^  Meagher  County. 

Action  on  official  bond  of  county  assessor.  Defendant's 
demurrer  to  the  complaint  was  overruled  by  Henry,  J.,  and 
judgment  entered  for  plaintiff.     Affirmed. 
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Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  appeal  by  the  defendants  from  a  judgment  entered 
against  them  upon  the  overruling  of  their  demurrer  to  the 
complaint.  The  question  therefore  is,  does  the  complaint 
state  a  cause  of  action  ? 

Defendant  Gardner  was  assessor  of  Meagher  county.  De- 
fendants Moore  and  Anderson  were  sureties  on  his  official  bond. 
Gardner's  term  of  office  commenced  November  8,  1889,  and 
ended  January  2,  1893.  The  complaint  sets  up  the  facts  of 
his  election  and  qualification,  and  the  giving  of  his  bond  for 
$2,000,  with  the  following  condition  : 

"Now,  therefore,  if  the  said  Ben  D.  Gardner  shall  faith- 
fully and  impartially  discharge  the  duties  of  his  said  office  of 
assessor,  and  render  a  true  account  of  all  moneys,  credits,  ac- 
counts and  property  of  any  kind  that  shall  come  into  his  hands 
as  such  officer,  and  pay  over  and  deliver  the  same  according  to 
law,  then  the  above  obligation  is  void;  otherwise  to  remain  in 
full  force  and  virtue." 

This  bond  was  duly  approved  and  accepted.  Part  of  his 
duties  was  to  collect  the  poor  tax,  of  $2  per  caput.  Between 
March  6,  1891,  and  January,  1893,  said  Gardner,  as  assessor, 
collected  and  retained  said  poor  tax,  in  a  sum  exceeding 
$2,000-  This  amount  he  wholly  failed  to  account  for,  or  pay 
over  to  the  treasurer  of  the  county,  but,  on  the  other  hand, 
converted  and  embezzled  the  same.  The  amount  of  his  offi- 
cial bond  has  been  demanded  by  plaintiff  from  the  defendants, 
and  the  same  has  not  been  paid. 

The  demurrer  was  upon  the  ground  that  the  complaint  did 
not  set  forth  facts  sufficient  to  constitute  a  cause  of  action. 
No  service  was  made  upon  the  defendant  Gardner,  and  no  ap- 
pearance was  made  in  his  behalf.  The  sureties  alone  are  de- 
fending this  action. 

Smith  €&  Gormley,  for  Appellant. 

1.  At  the  time  the  bond  was  executed  there  was  no  statute 
making  it  the  duty  of  the  assessor  to  collect  the  poor  or  poll 
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tax.  Section  1790,  page  1149,  Compiled  Statutes  (Act  of 
March  12,  1885)  was  an  amendment  of  Section  1021,  Chapter 
63,  Revised  Statutes,  and  was  repealed  by  the  act  of  Sep- 
tember 14,  1887,  which  repealed  all  of  Chapter  53  of  the 
Revised  Statutes,  and  the  assessor  was  not  required  to  collect 
the  poor  tax  or  any  other  tax. 

II.  Even  if  there  was  a  statute  in  existence  requiring  the 
assessor  to  collect  the  poor  tax  at  the  time  the  bond  was  given, 
it  was  repealed  by  article  XVI,  section  5  of  the  constitution 
which  provides  that  the  county  treasurer  '*  shall  be  collector 
of  taxes." 

III.  The  duty  of  collecting  the  poll  tax,  which  is  the  sub- 
ject of  the  breach  complained  of,  was  imposed  upon  the  as- 
sessor by  the  act  of  March  6,  1891.  By  this  act  a  new  duty 
was  imposed  upon  that  officer  of  an  entirely  different  nature 
and  character  from  the  duties  required  of  him  at  the  time  he 
took  the  oath  of  office  and  executed  his  bond.  Where,  after 
an  official  bond  is  given,  new  duties  are  added  that  differ  from 
the  former  ones,  not  in  degree,  but  in  kind  and  character, 
then  the  bondsmen  are  not  liable  for  a  failure  on  the  part  of 
the  officer  to  perform  the  superadded  duties.  (Murf ree  on 
Official  Bonds,  g§  193,646-50,  711-714;  Territory  v.  Carson, 
7  Mont.  417;  White  v.  East  Saginaw  (Mich.),  6  N.  W.  Rep. 
86;  United  States  v.  Singer ,  15  Wall  122;  Peoplev,  Edwards, 
9  Cal.  286;  People  v.  Ross,  38  Cal.  76;  Love  v.  Baehr,  47 
Cal.  364;  Cosman  v.  NigUingill,  1  Nev.  274.)  The  offices  of 
assessor  and  treasurer  are  constitutional  offices,  and  the  duties 
that  pertain  to  them  should  be  construed  in  the  light  of  the 
constitution.  As  the  constitution  declares  that  the  treasurer 
shall  be  the  collector  of  taxes,  the  duty  of  collecting  taxes  is 
therefore  foreign  to  the  office  of  assessor.  (Love  v.  Ba^hr, 
47  Cal.  364.) 

lY.  Appellants  claim  further,  however,  that  the  act  of 
March  6,  1891,  was  unconstitutional  because  it  took  away 
from  the  county  treasurer  a  duty  imposed  upon  him  by  the 
constitution,  viz. ,  the  collecting  of  taxes.  If  the  legislature 
can  take  away  part  of  the  duties  of  a  constitutional  officer,  it 
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can  take  away  all  the  duties  and  thereby  abolish   the  office. 
(§  5,  Article  XVI,  Constitution  of  Montana.) 

V.  Section  1790  provides,  among  other  things:  <*The 
assessor  shall  be  liable  on  his  official  bond  for  the  nonperform- 
ance of  his  duties  in  collecting  said  poor  tax,  and  for  money 
collected  therefor  by  him,"  and  the  board  of  county  commis- 
sioners is  authorized  to  require  him  to  give  additional  bond 
for  such  purpose.  Subsequently  and  prior  to  the  collection  of 
the  moneys  described  in  the  complaint,  on  March  6,  1891,  the 
legislature  enacted  the  general  revenue  law  of  that  year,  and 
in  that  act  provided  for  a  per  capita  tax  to  be  known  as  a 
^<poll  tax,"  the  proceeds  of  which  were  to  be  paid  into  the 
county  treasury  for  the  exclusive  use  of  the  *<poor  fund  "  of 
the  county.  (Laws  1891,  pp.  122-126,  §§  163-182.)  A 
careful  reading  of  the  law  shows  that  it  was  meant  to  be  a 
substitute  for  the  section  above  quoted  relative  to  the  <<  poor 
tax."  Where  the  statute  is  evidently  intended  to  revise  the 
whole  subject  treated  in  a  former  statute  and  to  be  a  substitute 
therefor,  it  repeals  such  former  statute,  and  all  omitted  parts. 
[Clay  County  v.  Chickasaw  County  (Mich.),  1  So.  Rep.  763; 
Treadwdl  v.  Yolo  Cminty^  62  Cal.  663.)  The  legislature  of 
1886  undoubtedly  recognized  that  the  duty  of  collecting  poor 
tax  was  not  one  for  which  the  assessor  was  liable  on  his  offi- 
cial bond;  otherwise  it  would  not  have  provided  that  he  and 
his  bondsmen  should  be  liable  for  money  collected.  A  repeal 
of  that  part  of  the  law  which  made  the  assessor  and  his  bonds- 
men liable  showed  the  intent  of  the  legislature  to  be  that  the 
assessor  should  not  be  liable  on  his  official  bond  as  as- 
sessor for  a  failure  to  perform  the  duty  of  collecting  and 
paying  over  money  collected  as  assessoi.  (Sutherland  on 
Statutory  Construction;  §§  137  and  168;  White  v.  East  Sagi- 
naw, 6  N.  W.  Rep.  86.) 

Henri  «/.  Haskdl,  Attorney  General,  Powdl  Black,  County 
Attorney,  Max  Waterman  and  Z.  Z.  Callaway,  for  Respond- 
ent 

The  only  money  Gardner  could  receive  as,  assessor  was  the 
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<*  poor  tax,"  or  as  designated  in  the  law  of  1891,  **  poll  tax." 
The  provision  in  the  bond  requiring  Gardner  to  account  for 
all  moneys,  etc.,  clearly  shows  that  it  was  signed  by  the  sure- 
ties with  the  understanding  on  their  part  that  Gardner  was  re- 
quired and  authorized  by  law  to  collect  the  <<  poor  tax,"  and 
that  section  1790  of  the  Compiled  Statutes  was  in  force  and 
their  bond  enabled  Gardner  to  collect  such  tax  and  was  given 
for  that  purpose  and  they  understood  that  he  would  account 
for  money  so  received  by  him.  As  the  sureties,  by  the  con- 
ditions in  the  bond,  recognized  the  existence  and  validity  of 
the  law  requiring  Gardner,  as  assessor,  to  collect  the  <<poor 
tax"  and  undertook  that  he  should  account  for  money  so  col- 
lected, they  are  estopped  from  claiming  that  such  law  was  re- 
pealed by  the  legislative  enactment  or  by  the  constitution  and 
not  in  force  when  the  bond  was  given,  or  from  claiming  that 
the  act  of  1891,  requiring  the  assessor  to  collect  the  same  tax 
designated  as  <^poll  tax"  is  unconstitutional,  or  from  claim- 
ing that  Gardner,  as  assessor,  was  unauthorized  to  collect  such 
tax.  (Middleton  v.  State  (Ind.),  23  N.  E.  128;  People  v. 
Gillespie^  47  111.  App.  522,  534,  and  cases  cited  therein; 
Cooley  on  Constitutional  Limitation,  page  219;  Illinois  Cen- 
tral By.  Co.  v.  King  (Miss.),  13  So.  324.)  The  bond  given 
in  this  case  is  broader  and  more  comprehensive  than  the  bond 
required  by  the  statute  and  its  conditions  require  Gardner  to 
account  for  all  money  that  should  come  into  his  hands  as  as- 
sessor. It  is  of  no  importance  whether  he  was  required  to 
give  such  a  bond  by  law  or  not.  Such  a  bond  was  given  in 
this  case.  <<  It  needs  no  statute  to  enable  an  officer  to  give  a 
valid  bond  to  perform  a  duty."  (Sutherland  on  Statutory 
Construction,  §  459.)  Bondsmen  are  presumed  to  contract 
with  knowledge  of  existing  laws  and  the  right  of  the  legisla- 
ture to  increase  the  duties  of  their  principal,  if  germane  to  his 
office.  [Territory  v.  Carson^  7  Mont.  417;  Evans  v.  City  of 
Trentcn^  24  N.  J.  Law  764.)  The  bond  in  suit  will  be  pre- 
sumed to  have  been  executed  in  view  of  the  statute  in  relation 
to  the  collection  of  taxes  by  the  assessor  which  existed  at  the 
time  it  was  executed.      <<  These  laws  entered  into  and  formed 
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a  part  of  the  contract.  When  a  subsequent  statute  simply 
affects  the  duties  to  be  performed  by  a  public  officer,  not  as  to 
the  kind  of  duties,  but  in  their  degree,  no  matter  to  what  ex- 
tent, the  sureties  upon  his  bond,  so  far  as  this  question  is  con- 
cerned, will  be  held  liable."  {United  States  v.  Singer^  15 
Wall.  Ill;  People  y.  Vilas,  36  N.  Y.  459;  United  States  v. 
McCartney,  1  Fed.  104.) 

Db  Witt,  J. — In  favor  of  the  demurrer,  appellants  pre- 
sent three  questions:  First,  that  at  the  time  the  bond  was 
executed  there  was  no  statute  making  it  the  duty  of  the 
assessor  to  collect  the  poor  tax,  and,  if  it  were  not  the 
duty  of  his  office,  the  bondsmen  were  not  liable;  second,  that 
if  such  statute  did  exist  at  the  time  of  making  the  bond,  it 
was  repealed  by  the  act  of  the  legislature  of  March  6,  1891, 
— a  date  prior  to  the  collection  and  alleged  embezzlement  of 
the  funds;  third,  that  if  at  the  time  the  bond  was  given,  or 
the  collections  were  made  by  the  assessor,  there  was  a  law  on 
the  statute  book  making  it  the  duty  of  the  assessor  to  collect 
the  poor  tax,  such  a  law  was  unconstitutional,  for  the  reason 
that  the  constitution,  in  article  XVI,  §  5,  provides  that  the 
county  treasurer  shall  be  collector  of  taxes.  We  will  take  up 
these  questions  in  their  order. 

1.  Gardner,  the  assessor,  took  office  and  filed  his  bond  on 
November  8,  1889, — ^the  day  on  which  this  state  was  admitted 
into  the  Union.  The  laws  of  the  territory  were,  by  the  con- 
stitution, made  the  laws  of  the  state,  except  where  in  conflict 
with  the  constitution.  Upon  the  admission  of  the  state  there 
was  upon  the  statute  book  section  1790,  div.  5,  Comp.  St. 
1887.  That  section  provided  for  the  levy  of  a  poor  tax  of 
two  dollars  per  caput.  It  made  it  the  duty  of  the  assessor  to 
collect  this  tax  in  money.  It  provided  somewhat  in  detail  for 
the  manner  of  the  collection,  and  for  the  issuing  of  receipts, 
and  making  returns  of  the  money  and  accounts.  That  statute 
alao  farther  provided  that  the  assessor  should  be  liable  on  his 
official  bond  for  the  nonperformance  of  his  duties  in  collecting 
said  poor  tax,  and  for  the  money  collected  therefor  by  him. 
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Counsel  contends  that,  while  this  section  of  the  law  was  upon 
the  statute  book,  it  in  fact  was  not  a  law  of  the  territory  %t 
that  time.  He  bases  this  contention  upon  a  review  of  the  his- 
tory of  the  subject-matter  of  this  section.  He  traces  the  sec* 
tion  from  1873  down  to  September  14,  1887.  He  claims  that 
by  various  amendatory  and  repealing  actb,  this  section  1790 
had  ceased  to  be  a  law,  and  was  by  a  mistake  written  in  the 
compilation.  We  have  followed  counsel  through  the  whole 
history  of  this  section,  and,  after  a  careful  and  tedious  exam- 
ination, have  concluded  that  the  section  was  a  law  of  the  ter- 
ritory upon  the  coming  in  of  the  state.  It  does  not  seem  to 
be  profitable  to  recite  this  history,  for  it  would  not  be  a  pre- 
cedent in  the  future,  as  the  question  is  not  likely  to  arise  again. 
The  practice  in  collecting  these  taxes  is  now  regulated  by  leg- 
islation passed  in  1895.  Therefore  appellants'  first  point  is  not 
well  taken. 

2.  By  an  act  approved  March  6.  1891,  the  legislature  pro- 
vided a  new  revenue  law,  including  the  matter  of  the  poor 
tax.  and  the  collection  thereof  by  the  assessor.  The  provisions 
of  section  1790  of  the  Compiled  Statutes  of  1887  were  practi- 
cally re-enacted,  except  that  the  new  law  did  not  provide  that 
the  assessor  should  be  liable  on  his  ofiicial  bond  for  the  non- 
|)erformance  of  his  official  duties  in  collecting  the  poor  tax. 
As  all  of  the  collections  which  it  is  alleged  this  assessor  em- 
bezzled were  made  after  the  passage  of  the  act  of  March  6, 
1891,  appellants  argue  that  there  was  no  provision  making  the 
assessor's  bond  liable  for  his  embezzlements;  and  furthermore 
that  the  provision  of  the  law  of  1891,  requiring  the  assessor 
to  collect  the  poor  tax,  was  passed  after  the  bond  was  given,  and 
therefore  imposed  a  new  and  diflferent  duty  upon  the  assessor, 
for  the  performance  of  which  the  sureties  had  not  agreed  to  be 
liable.  But  the  act  of  1891  did  not  impose  any  duty  upon  the 
assessor  which  was  not  already  imposed  by  section  1790, 
supra^  when  the  bond  was  given.  Under  section  1790  it  was 
the  assessor's  duty  to  collect  the  poor  tax,  and  that  duty,  in- 
stead of  being  changed  by  the  law  of  1891,  was  continued  as 
it  was  before.     The  condition  of  the  bond  was  that  the  as- 
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sessor  will  render  a  true  account  of  all  moneys,  credits,  ac- 
accounts  and  property  of  any  kind  that  shall  come  into  his 
bands  as  such  officer,  and  pay  over  the  same,  etc.  Instead  of 
the  law  of  1891  imposing  any  new  duties  which  were  not 
within  the  contemplation  of  the  bondsmen,  it  simply  continued 
the  old  duties  in  reference  to  which  the  bondsmen  had  already 
contracted.  The  fact  that  the  new  law  of  1891  did  not  state 
as  did  the  bection  1790  of  the  old  law,  that  the  bond  of  the  as- 
sessor should  be  liable  for  the  poor  taxes  not  paid  over,  is  not 
important.  The  law  of  1891  probably  omitted  that  clause  be- 
cause it  was  immaterial.  The  bond  required  to  be  given,  and 
in  fact  given,  as  noted  above,  is  to  the  effect  that  the  assessor 
will  pay  over  moneys  so  collected.  The  law  requiring  that 
such  bond  should  be  given,  it  would  be  superfluous  to  restate 
in  another  section  of  the  statute  the  same  matter  theretofore 
provided  for.  We  are  therefore  of  opinion  that  appellants' 
second  position  is  not  sustainable. 

3.  The  appellants  contend  that  it  was  not  the  duty,  and 
could  not  by  statute  be  made  the  duty,  of  the  assessor  to  col- 
lect the  poor  tax,  because  article  XVI,  section  5  of  the  con- 
stitution provides  that  in  each  county  there  shall  be  one  treas- 
urer, who  shall  be  collector  of  taxes.  But  we  are  of  opinion 
that  the  bondsmen  here  are  estopped  from  questioning  the 
constitutionality  of  the  act  of  the  legislature  in  this  proceed- 
ing. 

In  a  case  similar  to  this,  viz.,  Mayor ^  ete.,  v.  Harrison^  30 
N.  J.  Law  73,  the  court  said:  **By  the  condition  of  this 
bond  it  is  recited  that,  whereas  the  said  William  R.  Harrison 
had  been  duly  appointed  by  the  mayor  and  common  council  of 
the  city  of  Hoboken  as  collector  of  assessments  for  street  im- 
provements, that  if  he  should  well  and  truly  pay  to  the  treas- 
urer of  said  city  all  moneys  which  he  might  collect  or  receive 
as  such  collector,  etc.  By  this  condition  the  sureties  have  ad- 
mitted that  his  election  was  by  the  mayor  and  common  coun- 
cil, and  agreed  to  be  sureties  for  the  payment  of  all  moneys 
which,  by  virtue  of  the  appointment  thus  made,  he  might  re- 
ceive.    They  are  estopped  from  denying  that  Harrison  was  de 
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facto  a  collector  of  assessments  for  street  improvements. 
Their  liability  to  pay  over  what  he  has  collected  is  coextensive 
with  his.  In  a  suit  for  moneys  collected  by  him  as  such, 
neither  the  officer  de  fdctOy  nor  his  sureties,  may  set  up  the 
invalidity  of  his  appointment  in  bar  of  this  action.  *  *  * 
It  would  seem  to  be  eminently  impolitic  to  permit  the  parties 
to  such  /a  bond  to  escape  its  obligations  by  contradicting  the 
recitals  of  the  bond  and  thus  retain  from  the  public  authori- 
ties the  taxes  received  by  an  officer  de  facto,'^^ 

This  opinion  is  cited  with  approval  and  followed  in  a  similar 
case,—Middleton  v.  ^tate,  120  Ind.  166,  22  N.  E.  123.  To 
the  same  effect  is  People  v.  GiUespiey  47  111.  App.  522,  in 
which  t)ie  court  says :  <  <  He  and  his  sureties  cannot  be  heard 
to  say  that  the  levy  was  not  properly  made,  or  the  tax  col- 
lected without  proper  authority.  He  collected  and  received  it 
by  virtue  of  his  office;  and  it  was  his  duty  to  report  and  ac- 
count for  the  same,  and  charge  it  to  himself  as  treasurer.  In 
People  V.  JloaveVy  92  111.  576,  it  was  held,  when  a  treasurer  in 
counties  under  township  organization  receives  taxes  belonging 
to  the  county,  he  will  be  considered  as  holding  the  same  as  col- 
lector until  he  reports  them  to  the  county  clerk,  as  required 
by  section  120  of  the  revenue  act,  and  his  sureties  are  liable. 
The  bond  of  collector  secures  the  performance  of  duties  not 
covered  by  his  bond  as  treasurer."  See,  also  cases  cited  in 
that  opinion.  See,  also.  Mayor ^  etc. ,  of  City  of  New  York  v. 
Manhattan  By.  Co.,  143  N.  Y.  1,  37  N.  E.  494.  Eailroad 
Co.  V.  King,  69  Miss.  852,  13  South.  824;  Cooley  on  Consti- 
tutional Limitation,  page  181. 

We  are  therefore  of  opinion  that  the  demurrer  was  properly 
overruled,  and  that  the  judgment  must  therefore  be  affirmed. 

Affirmed. 
Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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KENNELLY,  Respondent,  v.    SAVAGE   et  al.,    Appel- 
lants. 

( Submitted  March  10. 1896.    Decided  March  80, 1896.  ] 

Marrikd  WOV.KS— Separate  prrtperty—Conveyanee^Repeal  of  statute.— Section  1448, 
Fifth  DlTislon  of  the  Compiled  Statutes,  conferring  upon  a  married  woman  the  same 
right  to  oonvey  her  separate  real  estate  that  a  married  man  has,  being  a  subsequent 
enactment,  repealed,  in  so  far  as  It  is  repugnant  thereto,  section  254,  Id.,  providing 
that  a  married  woman  may  conTey  her  real  estate  by  any  conveyance  executed  and 
acknowledged  by  herself  and  her  husband,  and  therefore  the  failure  of  the  husband 
to  Join  in  a  lease  by  the  wife  of  her  separate  property  does  not  render  the  convey- 
ance  void. 

EviT»KJic»—WrUing-Impeachment.^WheTe,  In  an  action  on  a  bond,  letters  purporting 
to  have  been  written  to  the  plaintifl  by  the  principal  defendant  are  Introduced  by  the 
plaintiff  for  the  purpose  of  impeaching  him,  and  the  letters  affected  the  liability  of 
the  defendant  sureties,  it  was  error  to  refuse  to  allow  the  sureties  to  prove  by  their 
principal  that  while  the  letters  were  signed  by  him,  they  were  written  by  another  at 
the  suggestion  of  the  pbilntiff,  and  the  purpose  for  which  they  were  so  written. 

Appeal  from  Sixth  Judicial  District j  Park  Coimty. 

Action  on  a  bond.  Judgment  was  rendered  for  the  plaint- 
iff below  by  Henry,  J.     Reversed  in  part. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

It  appears  from  the  record  that  the  plaintiff  is  a  married 
woman;  that  she  is  the  owner  of  what  is  known  as  the  ** Albe- 
marle Hotel"  property  in  the  town  of  Livingston,  in  Park 
county;  that  on  the  1st  day  of  May,  1890,  plaintiff  leased  said 
property  to  defendant  C.  W.  Savage  for  the  term  of  three  years 
from  that  date,  at  the  yearly  rental  or  sum  pf  $10,800,  to  be 
paid  in  advance  in  equal  monthly  installments  of  $900;  that 
the  lease  was  in  writing;  that  in  the  execution  thereof  the 
plaintiff's  husband  did  not  join;  that  on  the  27th  day  of  May, 
1890,  the  defendant  Savage  executed  his  bond  to  the  plaintiff 
in  the  sum  of  $10,000.  conditioned  for  the  payment  of  the 
rent  of  the  leased  premises,  and  that  the  other  defendants  ex- 
ecuted and  signed  said  bond  as  the  sureties  of  the  defendant 
Savage;  that  the  defendant  Savage  failed  and  neglected  to  pay 
the  rents  due  on  said  leased  premises  in  accordance  with  the 
terms  of  the  lease. 
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This  action  is  brought  against  the  defendants  on  the  bond  to 
recover  the  amount  claimed  to  be  due  from  defendant  Savage 
as  rent  of  the  premises. 

The  defendant  Savage  and  his  bondsmen  answer  separately, 
but  all  to  the  same  effect  substantially,  denying  that  the  plaint- 
iff was  the  owner  of  the  property  mentioned  in  the  complaint 
in  her  sole  and  separate  right,  and  alleging  that  the  property 
belongs  to  the  plaintiff  and  her  husband.  The  defendants  also 
allege  that  at  about  the  time  of  the  execution  of  the  lease  and 
bond  sued  on  defendant  Savage  and  one  E.  C.  Waters  entered 
into  copartnership  to  conduct  and  carry  on  the  hotel  business 
in  the  premises. mentioned  in  the  complaint  under  and  in  the 
firm  name  of  C.  W.  Savage  &  Co. ;  that  said  copartnership  was 
formed  and  conducted  with  the  knowledge  and  consent  of 
plaintiff,  and  without  the  knowledge  and  consent  of  the  de- 
fendant bondsmen,  the  bondsmen  contending  that  they  were 
thereby  released  from  any  and  all  obligations  on  and  under 
said  bond. 

The  affirmative  allegations  of  the  answers  are  denied  by  the 
replication.  The  case  was  tried  without  a  jury,  and  judgment 
rendered  by  the  court  in  favor  of  the  plaintiff  in  the  sum  of 
$3,700.  From  the  judgment  and  order  refusing  a  new  trial 
the  defendants  separately — Savage  and  his  bondsmen — ap- 
peal. 

Campbell  cfe  Stark^  for  Appellants. 

A  lease  for  a  period  longer  than  one  year  is  a  conveyance 
as  contemplated  by  section  270,  Fifth  Division  of  the  Com- 
piled Statutes.  {Jones  v.  Marks^  47  Cal.  242.)  This  being  a 
conveyance  of  real  estate,  and  not  executed  as  provided  in 
section  254,  /rf.,  is  void.  {Jackson  v.  Torrence^  23  Pac.  695; 
Nell  V.  Dayton,  45  N.  W.  229;  Bollinger  v.  Manning,  79 
Cal.  7;  Morrison  v.  Wilson,  13  Cal.  495;  Landers  v.  Bolton, 
26  Cal.  393.)  The  best  that  can  be  claimed  by  the  respondent 
is  that  section  1448  and  1450  repeal  section  254  by  implica- 
tion. Repeals  by  implication  are  not  favored.  (23  Am.  & 
Eng.  Ency.  of  Law,  489;  United  States  v.    Buffalo  Robes,   1 
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Mont.  489;  Lane  v.  Commissioners  of  Missoula  Co<iinty,  6 
Mont.  473. )  If  the  lease  is  void  no  action  can  be  maintained 
upon  it  by  either  the  lessee  or  lessor  to  enforce  its  terms. 
The  only  action  which  could  be  maintained  would  be  for  the 
use  and  occupation  of  the  premises.  (  Utah  Loan  db  Trust  Co, 
V.  Garhitt,  23  Pac.  758;  Anderson  v.  Critchei\  37  Am.  Dec. 
72;  Nash  v.  BinJcam^  83  Ind.  536;  Evans  v.  Winona  Liimhef* 
Co,,  16  N.  W.  404;  Folsom  v.  J'ei^rin,  2  Cal.  603;  Carlton  v. 
WUliamSy  19  Pac.  185.)  If  the  respondent  and  her  agent 
knew  that  Waters  occupied  the  premises  as  the  partner  of 
Savage  and  thereafter  as  sole  tenant,  this  would  constitute  a 
good  defense  as  to  the  sureties  upon  the  bond,  as  it  would 
make  the  bondsmen  sureties  for  persons  for  whom  they  never 
contracted  to  become  such.  {The  Crescent  Breicing  Co.  v. 
Handley,  7  So.  912;  Bragg,  v.  Shain,  49  Cal,  131;  Kressing 
?.  Alspaugh,  91  Cal.  233;  Miller  v.  Stewart,  9  Wheat  (IT.  S.) 
704;  People^ s  Savings  Bankw.  Alexander,  21  Atl.  Rep.  248; 
Koenig  \.  Miller  Bros.  Brewing  Co.,  38  Mo.  Ct.  App.  183; 
Quilten  v.  Arnold,  12  Nev.  234;  Tnickee  Lodge  v.  Wood,  14 
Nev.  293. )  The  sureties  should  have  been  permitted  to  show 
that  the  letters  signed  by  Savage  and  directed  to  respondent 
were  in  fact  written  by  Waters  at  the  suggestion  of  respond- 
ent and  her  agent,  and  signed  by  Savage,  so  that  there  would 
be  no  release  of  the  sureties  on  the  bond.  If  the  respondent 
or  her  agent  entered  into  any  private  understanding  or  agree- 
ment which  would  be  to  the  detriment  of  the  sureties,  and  so 
that  these  letters  could  be  used  in  evidence  against  them,  they 
should  have  been  permitted  to  show  the  existence  of  these 
facts. 

Smith  cfe  Word,  for  Respondent. 

Pemberton,  C.  J. — The  appellants  contend  that  the  lease 
from  plaintiff  to  Savage  was  void  because  not  acknowledged 
by  her,  and  because  her  husband  did  not  join  with  her  in  the 
execution  thereof;  and  that,  the  lease  being  void,  no  action 
can  be  maintained  on  the  bond  given  for  the  fulfillment  of  the 
terms  and  conditions  thereof. 
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Counsel  for  appeUaots  contend  that  the  lease  in  this  case  is 
a  conveyance  under  the  provision  of  section  270,  Division  5  of 
the  Compiled  Statutes,  1887. 

Section  254,  Division  5  of  the  Compiled  Statutes,  1887,  is 
as  follows  :  '<  Section  254.  A  married  woman  may  convey 
any  of  her  real  estate  by  any  conveyance  thereof,  executed  and 
acknowledged  by  herself  and  by  her  husband,  and  certified  in 
the  manner  hereinafter  provided  by  the  proper  officer  taking 
the  acknowledgment.'^ 

Counsel  for  appellants  contend  that,  as  the  lease  was  not  ex- 
ecuted and  acknowledged  in  accordance  with  this  section  by 
her  husband  joining  with  her  in  the  execution  thereof,  it  was 
void,  and  no  action  would  lie  on  the  bond  given  for  the  fulfill- 
ment of  the  terms  thereof. 

Since  the  enactment  of  the  sections  above  referred  to,  the 
law  in  relation  to  the  rights  and  powers  of  married  women  in 
this  state  has  been  radically  changed.  On  the  3d  day  of  March, 
1887,  an  act  of  our  legislature  was  approved,  entitled  "An 
act  to  declare  and  protect  the  legal  and  personal  identity  of 
married  women."  This  act  is  populai-ly  denominated  *'the 
married  woman's  emancipation  act."  On  the  7th  day  of 
March,  1887,  an  act  of  our  legislature  was  approved,  entitled 
< '  An  act  concerning  the  rights  of  married  women. ' '  Section 
7  of  the  last  act,  which  is  section  1448,  Division  5  of  the  Com- 
piled Statirtes,  1887,  and  which  was  in  force  when  the  lease  in 
this  case  was  executed,  is  as  follows  :  "  Section  1448.  That 
a  married  woman  may  make  contracts,  oral  or  written,  sealed 
or  unsealed,  and  may  waive  or  relinquish  any  right  or  inter- 
ests in  any  real  estate,  either  in  person  or  by  attorney  in  the 
same  manner,  to  the  same  extent  and  with  the  like  effect  as  a 
married  man  may  do." 

Statutes  like  ours,  extending  the  rights  and  enlarging  the 
powers  of  married  women,  have  received  frequent  interpreta- 
tion by  the  supreme  court  of  Massachusetts.  The  supreme 
court  of  that  state  holds  that  such  statutes  radically  change  the 
law  of  the  statutes  relied  upon  by  counsel  for  the  appellants  in 
this  case.  See  Harmon  v.  Railroad  Co.  (Mass.),  42  N.  E. 
505,  and  cases  cited. 
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We  think  section  1448,  quoted  above,  confers  upon  a 
married  woman  the  same  right  to  convey  her  separate  real 
estate,  or  relinquish  any  interest  therein,  that  a  married  man 
has.  It  would  not  be  contended  that  a  married  man  cannot 
convey  any  title,  interest  or  estate  in  real  property  he  owns 
without  his  wife  joining  him  in  the  execution  of  the  convey- 
ance, except,  perhaps,  the  homestead.  We  think  section  1448 
repealed  section  254,  quoted  above,  and  relied  on  by  counsel 
for  appellants,  in  so  far  as  it  is  repugnant  thereto.  We  think, 
therefore,  the  lease  of  plaintiff  to  Savage  was  not  void  as  con- 
tended for  by  counsel  for  appellants. 

The  defendant  bondsmen  allege  in  their  answer  that  £.  C. 
Waters  and  defendant  Savage  formed  a  copartnership  to  con- 
duct the  hotel  business  in  the  leased  premises  under  the  firm 
name  of  C.  W.  Savage  &  Co. ,  with  the  knowledge  and  consent 
of  plaintiff,  and  without  the  knowledge  and  consent  of  said 
bondsmen,  about  the  time  the  bond  sued  on- was  executed;  and 
that  the  bondsmen  were  thereby  released  from  any  obligation 
on  the  bond.  There  was  some  evidence  tending  to  support 
this  allegation  offered  by  the  appellants  on  the  trial.  In  re- 
rebuttal  of  such  evidence,  and  for  the  purpose  of  impeaching 
the  testimony  of  Savage  and  Waters,  and  to  show  knowl- 
edge on  the  part  of  the  bondsmen  of  the  existence  of  said  firm 
and  its  occupancy  of  the  premises,  plaintiff  introduced  certain 
letters  written  to  her  by  Savage.  The  appellants  then  sought 
to  have  Savage  explain  said  letters,  to  show  that  they  were 
written  by  Waters  at  the  suggestion  of  plaintiff  or  her  agent, 
and  signed  by  Savage,  so  that  there  would  be  no  release  of  the 
sureties  on  the  bond.  The  court  refused  to  permit  the  witness 
Savage  to  so  explain,  or  give  any  explanation  of  the  letters. 
Respondent's  counsel,  in  their  brief,  say  these  letters  were 
offered  for  the  purpose  of  impeaching  the  witnesses  Savage  and 
Waters.  If  so,  the  witnesses  had  a  right  to  explain  them,  and 
the  action  of  the  court  in  refusing  to  allow  the  witnesses  to 
explain  was  error. 

Counsel  for  respondent  contend  that  it  was  immaterial  as  to 
who  wrote  the  body  of  the  letters,  inasmuch  as  Savage  signed 
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them,  and  assented  to  their  conteDts.  This  may  be  true  as  far 
as  defendant  Savage  himself  is  concerned.  But  his  bondsmen 
contend  that  Waters  wrote  the  letters  at  the  suggestion  of  the 
plaintiff  or  her  agent,  and  Savage  signed  them,  and  that  the 
letters  were  so  written  for  the  purpose  of  concealing  the  con- 
nection of  Waters  with  Savage  in  the  hotel  business  in  the 
leased  premises  in  order  not  to  release  the  bondsmen  from  their 
liability  on  Savage's  bond.  If  this  contention  be  true,  then  it 
became  vitally  material  to  the  bondsmen  to  show  the  circum- 
stances under  which  the  letters  were  written,  and  for  what 
purpose.  These  things  they  had  a  right  to  show,  if  they  could, 
by  having  Savage  explain  why,  for  what  purpose,  and  under 
what  circumstances  the  letters  were  written. 

On  account  of  the  action  of  the  court  in  refusing  to  permit 
the  witnesses  to  explain  these  letters,  we  think  the  judgment 
against  the  defendant  bondsmen,  and  order  refusing  them  a 
new  trial,  should  be  reversed. 

The  judgment  against  C.  W.  Savage,  and  the  order  of  the 
court  refusing  him  a  new  trial,  ai*e  affirmed.  As  to  all  of  the 
defendants  except  Savage  the  judgment  and  order  appealed 
from  is  reversed,  and  the  cause  remanded  for  new  trial. 

■  jReverstd. 
De  Witt,  and  Hunt,  JJ.,  concur. 
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NELSOK,  Respondent,  v.  BIG  BLACKFOOT  MILLING 
COMPANY,    Appellant. 

[  Submitted  April  8, 1896.   Decided  April  6, 1886.] 

ArrRAii—BemttHng  judgment  to  prevent  new  trial.— In  an  action  for  damages  for  re- 
moTing  timber  from  respondent's  land  where  the  jury  returned  a  verdict  of  $800  in  two 
Items,  one  for  $000,  the  value  of  the  timber,  and  one  for  $aoo  the  damages  to  the  land, 
and  a  new  trial  was  directed  on  appeal  because  the  appellate  court  was  unable  to  de- 
termine to  what  extent  elements  upon  which  the  proof  was  legally  insufficient  en- 
tered into  the  latter  finding,  the  judgment  will  be  modified  on  rehearing  by  reducing 
It  $aoo  upon  the  offer  of  the  respondent  to  wholly  remit  that  portion  of  the  verdict. 

On  Rehearing.     For  former  report  see  17  Mont.  663. 

Per  Curiam. — Since  the  decision  of  this  case  the  respond- 
ent offers  to  wholly  remit  the  item  of  ¥200  damages,  and  asks 
that  after  such  remission  the  judgment  be  affirmed  as  to  the 
item  of  $600,  the  value  of  the  timber  cut.  In  the  original 
opinion  we  did  not  fully  review  the  testimony  upon  the  latter 
point,  for  the  reason  that  we  felt  that  the  judgment  was  clearly 
reversible  upon  the  question  of  the  $200  item.  But  by  re- 
spondent's voluntary  desertion  of  the  latter  item,  the  case  is 
left  upon  the  $600  verdict  and  judgment  only.  By  referring 
to  the  former  opinion,  it  will  be  seen  that  we  pointed  out  the 
conflict  in  the  testimony  upon  this  matter,  but  without  decid- 
edly expressing  an  opinion  upon  its  sufficiency.  While  the 
testimony  as  to  a  total  damage  of  $600  is  not  entirely  satis- 
factory to  us,  still  we  feel  that  there  was  amply  sufficient  to  pro- 
hibit an  appellate  court  from  holding  that  it  was  so  inherently 
improbable  as  to  deny  it  belief.  The  respondent's  motion  will 
therefore  be  granted.  The  judgment  will  be  modified  by  re- 
dacitig  it  $200,  and,  as  so  modified,  will  be  affirmed.  The 
costs  of  the  appeal  will  be  equally  divided  between  the 
parties. 
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SANFORD  ET   AL.,    Respondents,    v.    NEWELL   et   al., 

Appellants. 

[Submitted  AprU  2, 1896.    Decided  April  6, 1896.] 

AAtiTrMTBiT-^Pleading^AtUfrneyB^Afunoering  over. ~In  an  action  by  a  firm  of  attorneys 
to  recover  for  professional  services,  a  complaint  which  alleges  a  copartnership  be- 
tween plaintiffs;  that  at  a  certain  time  they  performed  certain  services  for  defend- 
ants, as  attorneys,  at  the  special  Instance  and  request  of  the  defendants;  the  reason- 
able value  of  the  services;  and  that  defendants  have  not  paid  the  same,  Is  good  on 
general  demurrer,  and  by  answering  defendants  waiVed  any  defects  in  the  cause  of 
action. 

APPEAL— Amendment  to  pl^odifii;.— The  allowance  of  an  amendment  to  a  pleading,  not 
objected  or  accepted  to  at  the  time,  will  not  be  reviewed  on  appeal. 

Appeal  Jrom  Eleventh  Jvdicial  District,  Flathead  Cawnty, 

Action  for  professional  services.     The  cause  was  tried  be- 
fore Du  BosE,  J.     PlaiDtiff  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  to  recover  for  professional  services.  Among  other 
matters,  the  complaint  alleges  a  copartnership  between  the 
plaintiffs,  Sanford  &  Grubb,  and  that  <<on  or  about  the  17th 
day  of  July,  1893,  the  plaintiffs  performed  certain  services  for 
defendants  as  attorneys  and  counsellors  at  law,  at  the  special 
instance  and  request  of  defendants."  The  action  is  to  recover 
$500  for  such  professional  services  rendered  by  plaintiffs  for 
defendants.  A  general  demurrer  was  filed  to  the  complaint 
The  demurrer  was  overruled,  and  the  defendants  answered  ad- 
mitting the  partnership  of  plaintiffs  and  admitting  the  alle 
gations  contained  in  the  above  quoted  section  of  plaintiffs^ 
complaint,  but  denied  that  the  services  were  worth  more  than 
$100,  and  by  way  of  counterclaim  pleaded  that  the  plaifi tiffs 
we^e  negligent  in  and  about  certain  professional  matters  en- 
trusted to  them  by  the  defendants^  and  that  by  reason  of  the 
fault,  carelessness  and  negligence  of  the  plaintiffs,  certain 
amounts  were  lost  to  defendants,  and  as  a  consequence  de- 
fendants were  damaged  to  the  sum  of  $1,500.  The  rej^ica- 
tion  denied  all  the  affirmative  matter  of  defendants'  answer. 
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The  record  recites  that  after  a  jury  was  sworn  the  plaintiffs 
moved  to  amend  the  complaint  by  adding  to  the  averment  of 
their  copartnership  these  words:  ''That  these  plaintiffs  at 
all  times  hereinafter  mentioned  were,  ever  since  have  been  and 
now  are  duly  admitted,  qualified  and  practicing  attorneys  at 
law  in  the  state  of  Montana."  The  motion  to  amend  was 
granted.  Thereafter  judgment  was  rendered  in  favor  of 
plaintiffs,  and  against  the  defendants  for  the  sum  of  $500  and 
costs.     The  defendants  appeal  from  the  judgment. 

Mclntire  <&  Clinton,  for  Appellants. 

Logcm  <&  Brenncm,  for  Respondents. 

Hunt,  J. — ^The  complaint  is  good  as  against  general  de- 
murrer. It  alleges  the  performance  of  certain  services  as  at- 
torneys for  the  defendants,  and  that  such  services  were  per- 
formed at  the  special  instance  and  request  of  the  defendants, 
and  that  the  services  were  reasonably  worth  $500  and  that  de- 
fendants have  not  paid  the  same.  These  are  allegations  of 
fact  upon  which  issues  could  be  and  were  made.  If  there  was 
uncertainty,  ambiguity  and  unintelligibility  in  the  allegations 
by  omission  to  state  in  what  particular  direction  the  plaintiffs 
professionally  served  the  defendants,  special  demurrer  might 
have  been  proper.  But  whether  special  demurrer  would  have 
been  well  taken  is  not  before  us.  By  answering  the  defend- 
ants waived  any  defects  of  the  statement  in  the  cause  of  ac- 
tion.    Authorities  are  unnecessary  on  this  point. 

The  allowance  of  the  amendment  to  the  complaint  was  not 
objected  or  excepted  to  at  the  time  leave  was  granted;  defend- 
ants cannot  complain  therefore  of  any  abuse  of  the  discretion 
of  the  court  in  granting  leave  to  amend.  The  judgment  is 
affirmed. 

- Affirmed. 

.»  .™.in«  ,..ve  to  .„e„„.     The  j».,^„or.  LI™  '•."■"" 
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SAN  FORD  ET   AL.,    Respondents,    v.    NEWELL   et   ai-., 

Appellants. 

[Submitted  April  2, 1896.    Decided  Aprtl  6, 1896.] 

AsfiVVTSiT-'Pleadlno^AUorneyB^Afunoering  ever,— In  an  action  by  a  flrm  of  attorneys 
to  recover  for  profeBslonal  seryices,  a  complaint  which  alleges  a  copartnership  be- 
tween plaintiffs;  that  at  a  certain  time  they  performed  certain  services  for  defend- 
ants, as  attorneys,  at  the  special  Instance  and  reqoest  of  the  defendants;  the  reason- 
able value  of  the  serrices;  and  that  defendants  have  not  paid  the  same,  Is  good  on 
general  demurrer,  and  by  answering  defendants  waived  any  defects  In  the  cause  of 
action. 

AvrRAh— Amendment  to  pleading.— The  allowance  of  an  amendment  to  a  pleading,  not 
objected  or  accepted  to  at  the  time,  will  not  l>e  reviewed  on  appeal. 

Appeal  Jrom  Eleventh  Judicial  Diatrictj  Flathead  County. 

Action  for  professional  services.     The  cause  was  tried  be- 
fore Du  BosE,  J.     Plaintiff  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  to  recover  for  professional  services.  Among  other 
matters,  the  complaint  alleges  a  copartnership  between  the 
plaintiffs,  Sanford  &  Grubb,  and  that  **on  or  about  the  17th 
day  of  July,  1893,  the  plaintiffs  performed  certain  services  for 
defendants  as  attorneys  and  counsellors  at  law,  at  the  special 
instance  and  request  of  defendants. ' '  The  action  is  to  recover 
$600  for  such  professional  services  rendered  by  plaintiffs  for 
defendants.  A  general  demurrer  was  filed  to  the  complaint. 
The  demurrer  was  overruled,  and  the  defendants  answered  ad- 
mitting the  partnership  of  plaintiffs  and  admitting  the  alle 
gations  contained  in  the  above  quoted  section  of  plaintiffs' 
complaint,  but  denied  that  the  services  were  worth  more  than 
$100,  and  by  way  of  counterclaim  pleaded  that  the  plai&tiffs 
wei*e  negligent  in  and  about  certain  professional  matters  en- 
trusted to  them  by  the  defendants^  and  that  bv  rfta«M^n  ^#  ♦»*- 
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The  record  recites  that  after  a  jury  was  sworn  the  plaintiffs 
moved  to  amend  the  complaint  by  adding  to  the  averment  of 
their  copartnership  these  words :  '  <  That  these  plaintiffs  at 
all  times  hereinafter  mentioned  were,  ever  since  have  been  and 
now  are  duly  admitted,  qualified  and  practicing  attorneys  at 
law  in  the  state  of  Montana."  The  motion  to  amend  was 
granted.  Thereafter  judgment  was  rendered  in  favor  of 
plaintiffs,  and  against  the  defendants  for  the  sum  of  $500  and 
costs.     The  defendants  appeal  from  the  judgment. 

Mclntire  dk  Clintonj  for  Appellants. 

Logcm  <&  Brenncm^  for  Respondents. 

Hunt,  J. — ^The  complaint  is  good  as  against  general  de- 
murrer. It  alleges  the  performance  of  certain  services  as  at- 
torneys for  the  defendants,  and  that  such  services  were  per- 
formed at  the  special  instance  and  request  of  the  defendants, 
and  that  the  services  were  reasonably  worth  $500  and  that  de- 
fendants have  not  paid  the  same.  These  are  allegations  of 
fact  upon  which  issues  could  be  and  were  made.  If  there  was 
uncertainty,  ambiguity  and  unintelligibility  in  the  allegations 
by  omission  to  state  in  what  particular  direction  the  plaintiffs 
professionally  served  the  defendants,  special  demurrer  might 
have  been  proper.  But  whether  special  demurrer  would  have 
been  well  taken  is  not  before  us.  By  answering  the  defend- 
ants waived  any  defects  of  the  statement  in  the  cause  of  ac- 
tion.    Authorities  are  unnecessary  on  this  point. 

The  allowance  of  the  amendment  to  the  complaint  was  not 
objected  or  excepted  to  at  the  time  leave  was  granted;  defend- 
ants cannot  complain  therefore  of  any  abuse  of  the  discretion 
of  the  court  in  granting  leave  to  amend.  The  judgment  is 
affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  De  Wrrr,  J.,  concur. 
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STATE,  Appellant,  v.  CAMP  SING,  Respondent. 

[Submitted  March  31, 1896.   Decided  April  6, 1896.] 

Constitutional  Law— lAcerues.— The  legislature  has  full  power  to  enact  a  license  law 
unless  it  Is  forbidden  by  the  constitution. 

Same-  Congtruciion^—yn  construing  a  constitutional  proTlslon  the  proceedings  and  de- 
bates of  the  f  ramers  of  the  constitution  may  be  examined  as  tending  to  show  what 
its  terms  were  understood  to  designate  and  include. 

Same— Same.— A  constitutional  proTlsion  should  not  be  so  construed  as  tb  nullify  a  law 
unless  it  is  clear  that  such  a  construction  was  intended. 

Same— I^aundry  license  tax—Omstruetion  of  section  u  article  XJI.— The  word  *'aIso"  In 

(Ml  the  last  sentence  of  section  i,  article  XII  of  the  constitution,  providing  that  **The 

1^  legislative  assembly  may  also  impose  a  license  tax  both  upon  persons  and  upon  cor- 

128  porations  doing  business  in  the  state,'*  which  follows  the  provision  that  the  revenue 

6ig    ,  for  the  support  of  the  state  shall  be  provided  for  by  taxes,  was  not  used  to  carry  over 

into  the  sentence  where  it  occurs  the  idea  expressed  In  the  sentence  preceding  it,  to 

the  effect  that  the  legislature  may  also  Impose  license  taxes  for  the  support  of  the 

state,  but  was  used  simply  to  connect  the  idea  of  the  two  systems  of  revenue,  and 

therefore  the  imposing  of  license  taxes  Is  not  restricted  to  the  purposes  of  state 

revenue  alone. 

Same— Same— Con«<ru<?(to»  of  section  4,  article  XII.— A  license  tax  is  not  within  the  In- 
hibition of  the  constitution  (S  4,  Article  XII)  that  the  legislative  assembly  sliall  not 
levy  taxes  upon  the  Inhabitants  or  property  In  any  county,  city  or  town,  or  municipal 
corporation,  for  county,  town  or  municipal  purposes,  but  it  may  by  law  vest  in  the 
corporate  authorities  thereof  powers  to  assess  and  collect  taxes  for  such  purposes. 
The  intent  of  this  section  and  section  l,  /d.,  to  refer  to  taxation  proper,  and  not  to 
licenses,  is  expressed  in  the  use  of  the  words  "levy,"  "assess,"  and  "rate,**  when 
spealcing  of  taxes,  and  the  use  of  the  word  "impose,"  when  speaking  of  licenses. 

Same— X/aundry  license  tax.— The  laundry  license  tax  law  (Political  Code.  |S  4079  et  seq.) 
which  allows  seventy  per  cent,  of  the  licenses  to  be  retained  by  the  county,  is  not  re- 
pugnant to  section  4,  article  XI  £  of  the  oonstltutlon,  as  levying  a  tax  upon  the  inhabi- 
tants or  property  in  a  county  for  county  purposes. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  County, 

Action  to  recover  a  license  fee.  Judgment  was  rendered 
for  the  defendant  below  by  Speek,  J. ,  on  demurrer  to  the 
complaint.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  state  appeals  from  a  judgment  rendered  against  it  upon 
the  sustaining  of  defendant's  demurrer  to  the  complaint.  The 
state  brought  the  action  to  recover  a  license  fee  of  $50,  al- 
leged to  be  due  from  defendant  for  conducting  the  laundry 
business  for  six  months,  and  also  for  costs  and  penalties 
amounting  to  $17. 
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Tlie  statute  under  which  the  state  claimed  the  license  is  sec- 
tion 4079  of  the  Political  Code,  which  is  as  follows  : 

<<  Section  4079.  Every  male  person  engaged  in  the  laundry 
business,  other  than  the  steam  laundry  business,  must  pay  a 
license  of  ten  dollars  per  quarter:  provided,  that  where  more 
than  one  person  is  engaged  or  employed  or  kept  at  work,  such 
male  person  or  persons  shall  pay  a  license  of  twenty-five  dol- 
lars per  quarter,  which  shall  be  the  license  for  one  place  of 
business  only." 

The  contention  of  the  defendant  upon  the  demurrer  is  that 
this  license  law  of  the  Political  Code  is  unconstitutional  and 
void  under  article  XII  of  the  constitution.  The  sections  of 
that  article  upon  which  he  bases  his  contention  are  Nos.  1  and 
4,  which  are  as  follows  : 

^'Section  1.  The  necessary  revenue  for  the  support  and 
maintenance  of  the  state  shall  be  provided  by  the  legislative 
assembly,  which  shall  levy  a  uniform  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  except  that  specially 
provided  for  in  this  article.  The  legislative  assembly  may 
also  impose  a  license  tax,  both  upon  persons  and  upon  corpora- 
tions doing  business  in  the  state.'' 

'*  Section  4.  The  legislative  assembly  shall  not  levy  taxes 
upon  the  inhabitants  or  property  in  any  county,  city  or  town, 
or  municipal  corporation  for  county,  town  or  municipal  pur- 
poses, but  it  may  by  law  vest  in  the  corporate  authorities 
thereof  powers  to  assess  and  collect  taxes  for  such  pur- 
poses." 

This  license  tax  was  imposed  by  the  legislative  assembly. 
(Political  Code,  §  4079.)  Under  the  provisions  of  sections 
3076  and  4050  of  the  Political  Code,  seventy  per  cent,  of  the 
license  tax  provided  for  is  to  be  retained  by  the  county,  and 
thirty  per  cent,  paid  over  to  the  state.  The  district  court  held 
that,  as  a  portion  of  this  license  tax,  to  wit,  seventy  per  cent. , 
went  to  the  county,  the  law  was  void  under  section  4,  article 
XII  of  the  constitution,  in  that  the  legislative  assembly  had 
thus  attempted  by  section  4079,  Political  Code,  to  levy  a  tax 
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upon  the  inhabitants  or  property  in  a  county  for  county  pur- 
poses. Whether  this  legislation  upon  the  question  of  licenses 
is  constitutional  is  the  question  for  determination  of  the  opin- 
ion below. 

Henri  J.  HaskeU^  Attorney  General,  Ella  Knowle%  HaskeUy 
and  Carpenter  dh  Carpenter j  for  Appellant. 

I.  A  license  tax  is  not  a  tax  within  the  meaning  of  the 
word  <<  taxes  "  in  section  4  of  article  XII  of  the  constitution. 
In  the  constitution  are  developed  two  separate  and  distinct 
schemes  for  raising  revenue,  to- wit :  (a.)  The  taxation 
scheme,  (b.)  The  license  scheme.  The  license  scheme  is 
composite — formed  by  blending  in  the  legislative  assembly  the 
power  to  license  for  regulation  with  the  pow^r  to  license  for 
revenue.  The  constitutional  scheme  of  taxation  applies  only 
to  property  (Constitution,  Article  XII,  §§  1,  4,  11,  12.)  It 
will  be  observed  from  this  entire  taxation  scheme  is  excepted 
the  matter  of  licenses,  which  matter  by  the  last  sentence  of 
section  1,  is  left  entirely  with  the  legislative  assembly.  If  the 
license  provision  is  mandatory,  it  is  mandatory  only  in  name, 
for  there  is  no  power  in  the  state  that  can  force  the  legislative 
assembly  to  act. 

The  words  *< assess,"  **levy"  and  «*rate"  as  used  in  the 
above  cited  sections  of  the  constitution  were  intended  to  apply 
to  taxation  upon  the  ownership  of  property,  and  are  the  apt 
words  to  indicate  such  application.  They  were  not  regarded 
by  the  f ramers  of  the  constitution  as  suitable  words  to  express 
the  imposition  of  a  license  tax  and  so  where  a  license  tax  is 
provided  for  in  that  instrument  the  word  *^ impose"  is  used. 
All  taxes  are  personal.  Land  is  not  taxed — the  owner  is  taxed 
because  he  owns  the  land.  The  land  itself  does  not  care 
whether  it  is  protected  or  contributes  to  the  sup[)ort  of  the 
government  or  not,  but  the  owner  does.  In  the  same  sense 
the  license  tax  is  a  tax  upon  the  person  conducting  a  profes- 
sion or  occupation.  '<The  individual,  and  not  his  property 
pays  the  tax.  The  property  is  resorted  to  for  the  purpose  of 
ascertaining  the  amount  of  the  tax  with  which  the  owner  must 
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be  charged."  (Cheen  v.  Craft,  28  Miss.  70.)  The  tax  is  im- 
posed upon  the  person  of  the  owner  on  account  of  his  owner- 
ship of  the  property.  {Bunddl  v.  Lahey,  40  N.  Y.  617; 
Everson  v.  City  of  Syrcumse,  29  Hun.  486;  Burroughs  on  Tax- 
ation,  §  7;  Cooley  on  Taxation  (2nd  Ed.)  page  436.)  In  sec- 
tion 4  the  words  ''taxes  upon  the  inhabitants  or  property"  ex- 
press a  single  idea,  and  that  is  a  tax  for  revenue  on  account  of 
the  ownership  of  property.  When  section  4  is  read  in  con- 
nection with  the  license  provision  of  section  1,  it  is  clear  that 
although  «< taxes  upon  the  inhabitants"  and  << taxes  upon 
property"  separately  considered  may  not  always  mean  the 
same  thing,  yet  the  effect  of  both  expressions  combined  is  to 
limit  the  restriction  of  section  4  to  taxation  of  property, 
whether  as  matter  of  form  the  tax  be  assessed  upon  the  prop- 
erty or  assessed  to  the  owner.  That  section  should  be  so 
interpreted  as  simply  to  prohibit  the  legislative  assembly  from 
levying  property  taxes  in  a  county  for  county  purposes.  The 
word  << inhabitants"  in  said  section  was  not  intended  to  have 
a  technical  meaning.  As  used  in  some  connections  that  word 
has  a  signification  broad  enough  to  include  a  people,  a  country 
and  the  property  of  a  country.  (Endlich  on  Statutes,  §  91; 
Walnut  V.  Wade,  103  U.  S.  693.)  The  section  for  another 
reason  cannot  apply  to  license  taxes,  as  a  particular  provision 
is  made  for  them  in  section  1,  and  the  particular  provision  for 
license  taxes  in  section  1  is  to  be  treated  as  an  exception  to  the 
general  tax* rule  laid  down  in  section  4.  (Potter's  Dwarris  on 
Statutes,  page  272,  273;  Endlich  on  Statutes,  §  399.)  It  will 
further  be  seen  that  the  application  of  the  provisions  of  sec- 
tion 4  to  license  taxes  would  be  an  abridgement  of  the  police 
powers  of  the  state  in  violation  of  section  9  of  article  XV. 
The  legisllttive  assembly  must  be  the  unquestioned  judge  as  to 
how  it  may  properly  execute  the  pK>lice  powers  of  the  state. 

By  the  last  sentence  of  section  1  of  article  XII,  the  distinc- 
tion between  licenses  for  regulation  and  licenses  for  revenue 
is  abolished,  and  the  entire  matter  of  the  imposition  of  license 
taxes  is  intrusted  to  the  legislative  assembly.  The  words 
'« license  tax  "  are  to  be  treated  as  one  compound  word  license- 
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upon  the  inhabitants  or  property  in  a  county  for  county  pur- 
poses. Whether  this  legislation  upon  the  question  of  licenses 
is  constitutional  is  the  question  for  determination  of  the  opin- 
ion below. 

Henri  J.  Haskelly  Attorney  General,  Ella  Enowles  HaskeUy 
and  Carpenter  <&  Carpenter^  for  Appellant. 

I.  A  license  tax  is  not  a  tax  within  the  meaning  of  the 
word  <<  taxes  "  in  section  4  of  article  XII  of  the  constitution. 
In  the  constitution  are  developed  two  separate  and  distinct 
schemes  for  raising  revenue,  to- wit :  (a.)  The  taxation 
scheme,  (b.)  The  license  scheme.  The  license  scheme  is 
composite — formed  by  blending  in  the  legislative  assembly  the 
power  to  license  for  regulation  with  the  pow^r  to  license  for 
revenue.  The  constitutional  scheme  of  taxation  applies  only 
to  property  (Constitution,  Article  XII,  §§  1,  4,  11,  12.)  It 
will  be  observed  from  this  entire  taxation  scheme  is  excepted 
the  matter  of  licenses,  which  matter  by  the  last  sentence  of 
section  1,  is  left  entirely  with  the  legislative  assembly.  If  the 
license  provision  is  mandatory,  it  is  mandatory  only  in  name, 
for  there  is  no  power  in  the  state  that  can  force  the  legislative 
assembly  to  act. 

The  words  ^* assess,"  **levy"  and  *'rate"  as  used  in  the 
above  cited  sections  of  the  constitution  were  intended  to  apply 
to  taxation  upon  the  ownership  of  property,  and  are  the  apt 
words  to  indicate  such  application.  They  were  not  regarded 
by  the  f ramers  of  the  constitution  as  suitable  words  to  express 
the  imposition  of  a  license  tax  and  so  where  a  license  tax  is 
provided  for  in  that  instrument  the  word  *^ impose"  is  used. 
All  taxes  are  personal.  Land  is  not  taxed — ^the  owner  is  taxed 
because  he  owns  the  land.  The  land  itself  does  not  care 
whether  it  is  protected  or  contributes  to  the  sup[>ort  of  the 
government  or  not,  but  the  owner  does.  In  the  same  sense 
the  license  tax  is  a  tax  upon  the  person  conducting  a  profes- 
sion or  occupation.  *<The  individual,  and  not  his  property 
pays  the  tax.  The  property  is  resorted  to  for  the  purpose  of 
ascertaining  the  amount  of  the  tax  with  which  the  owner  must 
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be  charged,"  (Cheen  v.  Craft,  28  Miss.  70.)  The  tax  is  im- 
posed upon  the  person  of  the  owner  on  account  of  his  owner- 
ship of  the  property.  {Bundell  v.  Lakey,  40  N.  Y.  517; 
JEveraon  v.  City  of  Syracuse,  29  Hun.  486;  Burroughs  on  Tax- 
ation, §  7;  Cooley  on  Taxation  (2nd  Ed.)  page  436.)  In  sec- 
tion 4  the  words  **taxes  upon  the  inhabitants  or  property"  ex- 
press a  single  idea,  and  that  is  a  tax  for  revenue  on  account  of 
the  ownership  of  property.  When  section  4  is  read  in  con- 
nection with  the  license  provision  of  section  1,  it  is  clear  that 
although  ^< taxes  upon  the  inhabitants"  and  << taxes  upon 
property"  separately  considered  may  not  always  mean  the 
same  thing,  yet  the  effect  of  both  expressions  combined  is  to 
limit  the  restriction  of  section  4  to  taxation  of  property, 
whether  as  matter  of  form  the  tax  be  assessed  upon  the  prop- 
erty or  assessed  to  the  owner.  That  section  should  be  so 
interpreted  as  simply  to  prohibit  the  legislative  assembly  from 
levying  property  taxes  in  a  county  for  county  purposes.  The 
word  << inhabitants"  in  said  section  was  not  intended  to  have 
a  technical  meaning.  As  used  in  some  connections  that  word 
has  a  signification  broad  enough  to  include  a  people,  a  country 
and  the  property  of  a  country.  (Endlich  on  Statutes,  §  91; 
WalntU  V.  Wade,  103  U.  S.  693.)  The  section  for  another 
reason  cannot  apply  to  license  taxes,  as  a  particular  provision 
is  made  for  them  in  section  1,  and  the  particular  provision  for 
license  taxes  in  section  1  is  to  be  treated  as  an  exception  to  the 
general  ta:£'rule  laid  down  in  section  4.  (Potter's  Dwarris  on 
Statutes,  page  272,  273;  Endlich  on  Statutes,  §  399.)  It  will 
further  be  seen  that  the  application  of  the  provisions  of  sec- 
tion 4  to  license  taxes  would  be  an  abridgement  of  the  police 
powers  of  the  state  in  violation  of  section  9  of  article  XV. 
The  legislative  assembly  must  be  the  unquestioned  j  udge  as  to 
how  it  may  properly  execute  the  police  powers  of  the  state. 

By  the  last  sentence  of  section  1  of  article  XII,  the  distinc- 
tion between  licenses  for  regulation  and  licenses  for  revenue 
is  abolished,  and  the  entire  matter  of  the  imposition  of  license 
taxes  is  intrusted  to  the  legislative  assembly.  The  words 
**  license  tax  "  are  to  be  treated  as  one  compound  word  license- 
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upon  the  inhabitants  or  property  in  a  county  for  county  pur- 
poses. Whether  this  legislation  upon  the  question  of  licenses 
is  constitutional  is  the  question  for  determination  of  the  opin- 
ion below. 

Henri  J.  HaskeUy  Attorney  General,  Ella  Knowles  HofkeU^ 
and  Carpenter  <&  Carpentery  for  Appellant. 

I.  A  license  tax  is  not  a  tax  within  the  meaning  of  the 
word  <<  taxes ''  in  section  4  of  article  XII  of  the  constitution. 
In  the  constitution  are  developed  two  separate  and  distinct 
schemes  for  raising  revenue,  to- wit:  (a.)  The  taxation 
scheme,  (b.)  The  license  scheme.  The  license  scheme  is 
composite — formed  by  blending  in  the  legislative  assembly  the 
power  to  license  for  regulation  with  the  pow^r  to  license  for 
revenue.  The  constitutional  scheme  of  taxation  applies  only 
to  property  (Constitution,  Article  XII,  §§  1,  4,  11,  12.)  It 
will  be  observed  from  this  entire  taxation  scheme  is  excepted 
the  matter  of  licenses,  which  matter  by  the  last  sentence  of 
section  1,  is  left  entirely  with  the  legislative  assembly.  If  the 
license  provision  is  mandatory,  it  is  mandatory  only  in  name, 
for  there  is  no  power  in  the  state  that  can  force  the  legislative 
assembly  to  act. 

The  words  "assess,"  **levy"  and  ''rate"  as  used  in  the 
above  cited  sections  of  the  constitution  were  intended  to  apply 
to  taxation  upon  the  ownership  of  property,  and  are  the  apt 
words  to  indicate  such  application.  They  were  not  regarded 
by  the  f  ramers  of  the  constitution  as  suitable  words  to  express 
the  imposition  of  a  license  tax  and  so  where  a  license  tax  is 
provided  for  in  that  instrument  the  word  *' impose"  is  used. 
All  taxes  are  personal.  Land  is  not  taxed — the  owner  is  taxed 
because  he  owns  the  land.  The  land  itself  does  not  care 
whether  it  is  protected  or  contributes  to  the  support  of  the 
government  or  not,  but  the  owner  does.  In  the  same  sense 
the  license  tax  is  a  tax  upon  the  person  conducting  a  profes- 
sion or  occupation.  "The  individual,  and  not  his  property 
pays  the  tax.  The  property  is  resorted  to  for  the  purpose  of 
ascertaining  the  amount  of  the  tax  with  which  the  owner  must 
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be  charged."  {Oreen  v.  Crafty  28  Miss.  70.)  The  tax  is  im- 
posed upon  the  person  of  the  owner  on  account  of  his  owner- 
ship of  the  property.  (Bundell  v.  Ldkey^  40  N.  Y.  617; 
Everson  v.  City  of  Syracuse j  29  Hun.  486;  Burroughs  on  Tax- 
ation, §  7;  Cooley  on  Taxation  (2nd  Ed.)  page  436.)  In  sec- 
tion 4  the  words  ''taxes  upon  the  inhabitants  or  property"  ex- 
press a  single  idea,  and  that  is  a  tax  for  revenue  on  account  of 
the  ownership  of  property.  When  section  4  is  read  in  con- 
nection with  the  license  provision  of  section  1,  it  is  clear  that 
although  «< taxes  upon  the  inhabitants"  and  << taxes  upon 
property"  separately  considered  may  not  always  mean  the 
same  thing,  yet  the  effect  of  both  expressions  combined  is  to 
limit  the  restriction  of  section  4  to  taxation  of  property, 
whether  as  matter  of  form  the  tax  be  assessed  upon  the  prop- 
erty or  assessed  to  the  owner.  That  section  should  be  so 
interpreted  as  simply  to  prohibit  the  legislative  assembly  from 
levying  property  taxes  in  a  county  for  county  purposes.  The 
word  << inhabitants"  in  said  section  was  not  intended  to  have 
a  technical  meaning.  As  used  in  some  connections  that  word 
has  a  signification  broad  enough  to  include  a  people,  a  country 
and  the  property  of  a  country.  (Endlich  on  Statutes,  §  91; 
Walnta  V.  Wadey  103  U.  S.  693.)  The  section  for  another 
reason  cannot  apply  to  license  taxes,  as  a  particular  provision 
is  made  for  them  in  section  1,  and  the  particular  provision  for 
license  taxes  in  section  1  is  to  be  treated  as  an  exception  to  the 
general  tax*  rule  laid  down  in  section  4.  (Potter's  Dwarris  on 
Statutes,  page  272,  273;  Endlich  on  Statutes,  §  399.)  It  will 
further  be  seen  that  the  application  of  the  provisions  of  sec- 
tion 4  to  license  taxes  would  be  an  abridgement  of  the  police 
powers  of  the  state  in  violation  of  section  9  of  article  XV. 
The  legislative  assembly  must  be  the  unquestioned  judge  as  to 
how  it  may  properly  execute  the  police  powers  of  the  state. 

By  the  last  sentence  of  section  1  of  article  XII,  the  distinc- 
tion between  licenses  for  regulation  and  licenses  for  revenue 
is  abolished,  and  the  entire  matter  of  the  imposition  of  license 
taxes  is  intrusted  to  the  legislative  assembly.  The  words 
'^  license  tax  "  are  to  be  treated  as  one  compound  word  license- 
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tax.  That  compound  word  may  not  be  regarded  as  consisting 
of  two  undivided  halves — one  undivided  half  signifying  tax  for 
regulation,  and  the  other  meaning  tax  for  revenue.  A  com- 
plete and  indivisible  license  system  is  established,  and  this  is 
the  interpretation  given  to  the  license,  revenue  and  taxation 
provisions  of  the  constitution  by  the  framers  of  that  instru- 
ment. The  opinions  of  the  framers  of  the  constitution  ex- 
pressed during  the  preparation  of  the  instrument  are  of  great 
weight  in  its  interpretation  when  the  meaning  is  not  clear  and 
obvious.  [Pollock  v.  Farmers*  Loan  i&  Trust  Co.,  157  U.  S. 
558;  Martin  v.  Hunter'^s  Lessee,  1  Wheaton  340,  352;  State 
of  Rhode  Island  v.  Massachusetts,  12  Peters,  667,  721.) 

The  construction  placed  upon  the  constitution  by  the  legis- 
lative assembly  and  by.  the  people  of  Montana  for  the  past  six 
years  has  been  that  the  Montana  license  law  is  not  in  violation 
of  any  Constitutional  provision.  Cotemporaneous  and  legisla- 
tive construction  are  entitled  to  high  consideration  and  are  con- 
trolling in  doubtful  cases.  (Endlich  on  Statutes,  §  357,  and 
cases  cited;  Endlich  on  Statutes,  §  527;  Sutherland  on  Statu- 
tory Construction,  §  307.)  The  strongest  evidence  that  the 
license  law  has  never  been  regarded  as  in  violation  of  section 
4  of  article  XII  of  the  constitution  consists  in  the  fact  that  its 
constitutionality  has  never  before  been  judicially  disputed,  and 
has  been  conceded  and  acquiesced  in  by  several  district  courts 
and  thrice  by  the  supreme  court — once  in*  a  case  where  per- 
sonal liberty  was  involved.  {Barden  v.  Montana  Club,  10 
Mont.  330;  State  v.  Raymond,  12  Mont.  226;  State  v.  Ows- 
ley, 17  Mont.  94.) 

Assuming  that  a  license  tax  is  a  tax  within  the  meaning  of 
section  4  article  XII,  the  license  tax  upon  the  person  conduct- 
ing the  laundry  business  was  imposed  by  the  state  for  its  bene- 
fit. The  county  is  merely  an  agency  of  the  state  in  selecting 
the  subjects  for  taxation  and  in  collecting  the  tax.  The  state 
receives  twenty-five  per  cent,  of  the  license  fee  and  permits 
the  county  to  retain  the  remainder.  It  may  be  said  that  the 
arrangement  is  in  the  nature  of  a  contract  or  of  a  duty  im- 
posed for  compensation.     Provisions  in  regard  to  taxing  by 
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value  have  no  application  to  taxing  privileges.  (Cooley  on 
Taxation  (2nd  Ed.)  page  570;  Webber  y.  Virginia,  103  U.  S. 
350;  Webber  V.  Virginia,  33  Grat.  891;  Patterson  v.  Ken- 
tuch/y  97  U.  S.  601,  503,  People  v.  Russell,  49  Mich.  617.) 
The  requirement  of  a  uniform  rate  of  assessment  and  taxation 
does  not  apply  to  licenses.  {Anderson  v.  Kern*  Draining  Co,, 
14  Ind.  199,  201;  Bright  v.  McCuUough,  27  Ind.  223; 
Thomassenx.  TJie  State,  15  Ind.  451.)  ''The  subject  pre* 
sents  questions  of  legislative  policy  rather  than  strict  law." 
(Cooley  on  Taxation  (2nd  Ed.)  601.  "Questions  of  mere 
equity  in  taxation  are  for  the  legislature — not  for  the  courts. ' ' 
Cooley  on  Taxation  (2nd  Ed.)  171.)  '*The  presumption  is  in 
favor  of  the  validity  of  legislation."  (Cooley  on  Taxation 
(2nd  Ed.)  105;  Cooley  on  Constitutional  Limitation  (5th  Ed.) 
218.)  <<  Legislative  discretion  is  conclusive  as  to  objects  of 
taxation."  (Cooley  on  Constitution,  343,  119.)  *< The  ques- 
tion whether  the  principle  of  equity  has  been  observed,  and 
whether  there  are  suflScient  reasons  for  disregarding  it,  is  ordi- 
narily political  and  cannot  be  answered  by  .the  courts."  (1 
Hare  on  Constitution,  298.)  The  California  constitution  con- 
tains no  provision  similar  to  the  last  sentence  of  section  1  of 
Article  XII  and  for  that  reason  the  decisions  in  People  v. 
Martin^  60  Cal.  155  and  County  of  Eldorado  v.  Meiss,  100 
Cal.  272  are  not  applicable  to  the  case  at  bar. 

XL  The  license  tax  imposed  upon  defendant  was  author- 
ized in  the  exercise  of  the  police  powers  of  the  state.  The 
constitution  recognizes  the  police  powers  of  the  state,  and  com- 
mands that  they  shall  never  be  abridged.  (Constitution  Arti- 
cle XV,  §  9.)  Every  calling,  trade  or  occupation  through 
which  the  health,  morals,  comfort  or  good  order  of  the  people 
may  be  affected  is  subject  to  police  regulation.  (Prentice  on 
Police  Powers,  page  12;  Webber  y.  Virginia,  103  U.  S.  348; 
Kiddy.  Pearson,  128  U.  S.  1,  26.)  An  ordinance  prohibit- 
ing washing  and  ironing  in  public  laundries  and  wash  houses 
within  defined  territorial  limits  from  10  p.  m.  until  6  a.  m.  is 
purely  a  police  regulation.  {Barbier  v.  Connolly,  113  U.  S. 
27;  So(m  Hing  v.  Crowley,  113  U.  S.  703.)    The  right  toim 
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pose  a  license  tax  under  the  police  pow^er  is  given  without  sec* 
tion  1  of  article  XII,  and  it  is  again  given  in  that  section.  In 
that  section  the  right  to  license  for  revenue  is  also  given.  The 
two  rights  are  inseparably  blended,  and  the  scheme  for  license 
taxes  is  absohitely  removed  and  separated  from  the  scheme  for 
taxing  property.  So  the  sections  in  regard  to  levying  or  as- 
sessing and  collecting  taxes  have  no  application  to  license 
taxes. 

III.  From  the  authorities  already  cited  it  appears  that  the 
classification  of  the  laundry  business  is  such  as  the  legislative 
assembly  had  power  to  make.  It  also  clearly  appears  that  a 
license  tax  is  not  a  tax  within  the  meaning  of  section  4  of 
article  XII  of  the  constitution.  Any  charge  of  improper  dis- 
crimination or  lack  of  uniformity  has  already  been  fully  an- 
swered by  the  opinion  of  this  court  in  State  ex  reL  Sam  Toi 
V.  French^  17  Mont.  64. 

Thomas  E.  Harvey^  for  Respondent. 

Sections  4040  to  4051  and  sections  4079  and  408(»  of  the 
Political  Code  are  in  conflict  with  and  contravene  the  provis- 
ions of  sections  1  and  4  of  article  XII  of  the  constitution.  By 
reference  to  this  article  of- the  constitution  it  will  be  observed 
that  section  1  refers  to  state  revenues;  sections  2  and  3  to  ex- 
emption and  taxation  of  mining  claims;  section  4  is  a  limita- 
tion, upon  the  power  of  the  legislature,  in  reference  to  reve- 
nues and  the  remaining  sections  of  the  article  treat  of  other 
limitations  of  the  taxing  power.  The  rule  of  law  is  too  well 
settled  to  need  a  citation  of  authorities  that  the  whole  of  a  sec- 
tion must  be  construed  together  and  not  separate  clauses  of  the 
section.  (Sutherland  on  Statutory  Construction,  page  316.) 
Section  1  of  article  XII  treats  solely  upon  *<the  necessary 
revenue  for  the  support  and  maintenance  of  the  state. ' '  It 
provides  that  <<the  levy  "  shall  be  *'  a  uniform  rate  of  assess- 
ment and  taxation.''  The  framers  of  the  constitution  antici- 
pating and  realizing  that  the  amount  of  revenue  which  mi^ht 
be  raised  and  collected  by  the  state  by  this  niethod  under  the 
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restrictions  contained  in  section  9  of  article  XII,  relating  to 
the  rate  of  taxation,  might  not  be  sufficient  to  meet  <<the 
necessary  revenue  for  the  support  and  maintenance  of  the 
state,"  and  in  the  closing  clause  of  section  1  provide  **the 
legislative  assembly  may  also  impose  a  license  tax  upon  per- 
sons and  corporations  doing  business  in  the  state."  Different 
sentences  in  the  same  section  are  to  be  referred  respectively  to 
other  sentences  to  which  they  relate.  (Endlich  on  Statutes, 
page  585.)  And  this  last  clause  of  section  1,  by  the  use  of 
the  word  (ifsOj  refers  to  the  sentence  preceding.  The  word 
(iUo  takes  the  place  of  the  words  <<  for  the  support  and  main- 
tenance of  the  state  if  they  deem  it  necessary."  **The  whole 
law-making  power  of  the  state,"  which  is  not  expressly  or  im- 
pliedly withheld  by  the  constitution,  is  committed  to  the  legis- 
lature. They  have  unlimited  power  in  regard  to  legislation, 
except  where  restrained  by  the  written  constitutions.  (Cooley 
on  Constitutional  Limitations,  page  105,  and  numerous  au- 
thorities cited  therein. )  The  legislative  assembly,  were  this 
clause  eliminated  from  the  constitution,  would  have  authority 
to  <^  impose  a  license  tax  upon  persons  and  corporations  doing 
business  in  the  state,"  for  there  is  no  restriction  upon  the  au- 
thority of  the  legislative  assembly  unless  one  is  imposed  in  the 
constitution..  (Cooley  on  Taxation,  page  570;  Desty  on  Tax- 
ation, vol.  1,  page  302;  City  of  Newton  v.  Atchimon^  3  Am. 
&  £ng.  Corp.  Cases,  447.)  The  last  clause  of  section  1  of 
article  XII  was  unnecessary  for  the  purpose  of  conferring  au- 
thority upon  the  legislative  assembly. 

To  determine  the  meaning  of  the  language  used  in  section  4 
of  article  XII,  we  need  only  reach  a  conclusion  of  the  meaning 
of  the  word  taxes  as  used  in  this  section.  Section  4  is  a  limi- 
tation upon  the  power  of  the  legislative  assembly.  After  pro- 
viding  for  the  revenue  necessary  for  the  state,  article  XII 
then  proceeds,  in  section  4,  to  place  a  limitation  upon  the  leg- 
islative assembly.  The  word  tax  means  a  burden- charge  im- 
posed upon  persons  or  property  to  raise  money  for  public  pur- 
poses. (1  Desty  on  Taxation,  page  1;  Cooley  on  Taxation, 
page  1.)     Is  a  license  or  license  fee  a  tax  as  provided  in  the 
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sections  of  the  Political  Code  under  which  the  action  is  sought 
to  be  maintained  ?  <<A  license  fee  is  a  tax  sometimes,  and  for 
some  purposes,  it  is  not  a  tax/'  {State  ex  rd.  Sam  Foi  v. 
French^  17  Mont.  67.)  Licenses  are  levied  for  two  purposes: 
First,  for  revenue;  second,  for  regulation,  and  are  sustainable 
on  either  or  both  grounds.  (Cooley  on  Taxation,  page  572.) 
License  fees  are  taxes  and  means  of  exercising  the  taxing  power 
of  the  state  when  revenue  is  the  main  purpose  for  which  they 
are  imposed.  (1  Desty  on  Taxation,  page  306;  Cooley  on 
Taxation,  page  672;  Cooley  on  Constitutional  Limitations,  pp. 
201,  611;  Dillon  on  Municipal  Corporations,  §  93,  609;  SaiUa 
Barbara  v.  Steams^  61  Cal.  499;  People  v.  Martin^  60  Cal. 
153;  County  of  Eldorado  v.  Meise,  100  Cal.  272;  State  v. 
Moore^  18  S.  E.  Rep.  342;  People  v.  Naglee,  52  Am.  Dec. 
(note),  page  331;  Hynes  v.  Briggs^  29  Am.  &  Eng.  Corp. 
Cases  661;  Ward  v.  Moorland,  12  Wall.  418;  Mayer  v.  Roth, 
29  La.  Ann.,  261;  Pariah  v.  Levy,  23  Am.  &  Eng.  Corp. 
Cases  687.)  Section  1  of  article  XII  designates  these  charges 
as  a  license  tax.  Every  section  of  the  Political  Code  so  desig- 
nates the  charges  sought  to  be  collected.  Section  1  of  article 
Xil  uses  the  language  <' impose  a  license  tax. "  The  verb 
used  is  impo8€.  The  principal  word  is  tax  and  the  term  li- 
cense simply  qualifies  and  describes  it.  To  say  that  the  words 
''license  tax"  are  to  be  treated  as  the  compound  word, 
license-tax,  is  to  violate  all  rules  of  grammatical  construction, 
and  contrary  to  the  decisions  and  definitions  of  the  terms  as 
given  by  the  courts.  Assume  that  appellant's  position,  that 
the  words  ''license  tax"  should  be  treated  as  a  compound  word, 
to  be  correct,  then  apply  the  well  known  rule  of  grammatical 
construction,  viz  :  That  where  a  compound  word  is  composed 
of  two  nouns,  the  first  is  to  be  considered  a  qualification  of  the 
second.  For  the  purpose  of  obtaining  a  proper  construction 
of  the  last  clause  of  section  1  article  XII,  the  application  of 
this  rule  bears  out  respondent's  position,  that  the  word  license 
is  descriptive  of  and  qualifies  the  word  tax,  ( City  of  Newton 
V.  Atchison^  3  Am.  &  Eng.  Corp.  452.) 

De  Witt,  J  • — Does  section  4  of  Article  XII  of  the  consti- 
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tution  prohibit  the  legislature  from  passing  a  law  such  as 
section  4079»  Political  Code  of  1895,  imposing  a  license  tax 
upon  persons  and  corporations  doing  business  in  the  state, 
when  part  of  the  proceeds  of  such  license  tax  goes  to  the 
county;  and  can  such  license  tax  be  imposed  only  by  the 
county,  which  is  part  recipient  of  the  funds  collected  in  pur- 
suance of  such  statute  ?  This  important  question  could  have 
been  reached  in  the  case  of  Siate  ex  rel.  ^am  Toi  v.  French^ 
17  Mont.  54.  It  was  within  our  contemplation  at  the  time  of 
writing  that  opinion,  but  the  question  was  cft>t  mentioned  or 
argued  by  counsel,  and  was  therefore  reserved.  It  has  since 
engaged  the  attention  of  several  of  the  district  courts,  and  of 
many  of  the  most  distinguished  members  of  the  bar  in  the 
state.  The  result  is  that  it  has  been  thoroughly  briefed  and 
argued  at  this  time  by  eminent  counsel  on  both  sides. 

We  are  sensible  of  current  affairs  about  us,  and  cannot  but 
be  aware  that  declaring  section  4079,  Political  Code,  to  be 
unconstitutional,  is  the  losing,  for  a  considerable  period  of 
time,  of  an  immense  revenue;  but  we  are  obliged  to  close  our 
minds  to  such  considerations.  As  Mr.  Justice  Hunt  said  in 
State  V.  Mitchell,,  17  Mont.  67  :  «*  It  were  far  better  at  this 
time,  in  the  early  history  of  this  new  state,  that  a  legislative 
act  be  declared  invalid  than  that  precedent  be  set  by  which 
plain  provisions  of  the  constitution  be  nullified  by  loose  and 
questionable  interpretations  of  our  fundamental  law.  [State 
exirei    Woods  v.  Tooker,  15  Mont.  8.) 

And  in  the  matter  before  us  it  is  better  that  we  suffer  all 
the  inconveniences  of  a  present  loss  of  revenue  than  that  we 
let  go  of  the  constitution  for  the  sake  of  relief  from  temporary 
distresses.  The  argument  ah  inconvenient i  must  be  excluded 
from  all  control  over  the  decision. 

But,  on  the  other  hand,  we  must  keep  in  mind  another  rule 
of  constitutional  construction.  Judge  Cooley,  in  his  Consti- 
tutional Limitations,  said,  in  speaking  of  Chief  Justice  Shaw  : 
<<  It  has  been  said  by  an  eminent  jurist  that  when  courts  are 
called  upon  to  pronounce  the  invalidity  of  an  act  of  legisla- 
tion, passed  with  all  the  forms  and  ceremonies  requisite  to  give 


138  State  v.  Camp  Sing.  [Mar.  T.'96 

it  the  force  of  law,  they  will  approach  the  question  with  great 
caution,  examine  it  in  every  possible  aspect,  and  ponder  upon 
it  as  long  as  deliberation  and  patient  attention  can  throw  any 
new  light  upon  the  subject;  and  never  declare  a  statute  void 
unless  the  nullity  and  invalidity  of  the  act  are  placed,  in  their 
judgment,  beyond  reasonable  doubt.  A  reasonable  doubt  must 
be  solved  in  favor  of  the  legislative  action,  and  the  act  be  sus- 
tained.''    (Cooley  on  Constitutional  Limitations,  182.) 

Judge  Cooley  also  quotes  the  following  from  Chief  Justice 
Marshall  in  F /etcher  y.  Peck,  6  Cranch.  128  :  «<The  ques- 
tion whether  a  Uw  be  void  for  its  repugnancy  to  the  constitu- 
tion is  at  all  times  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  the  affirmative  in  a  doul)t- 
ful  case.  The  court,  when  impelled  by  duty  to  render  such  a 
judgment,  would  be  unworthy  of  its  station  could  it  be  unmind- 
ful of  the  solemn  obligation  which  that  station  imposes;  but  it 
is  not  on  slight  implication  and  vague  conjecture  that  the  legis- 
lature is  to  be  pronounced  to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  opposition  between  the 
constitution  and  the  law  should  be  such  that  the  judge  feels  a 
clear  and  strong  conviction  of  their  incompatibility  with  each 
other." 

He  quotes  further  from  Mr.  Justice  Washin^n,  as  follows: 
*<But  if  1  could  rest  my  opinion  in  favor  of  the  constitution- 
ality of  the  law  on  which  the  question  arises  on  no  other 
ground  than  this  doubt  so  felt  and  acknowledged,  that  alone 
would,  in  my  estimation,  be  a  satisfactory  vindication  of  it. 
It  is  but  a  decent  respect  to  the  wisdom,  the  integrity  and  the 
patriotism  of  the  legislative  body  by  which  any  law  is  •  passed 
to  presume  in  favor  of  its  validity  until  its  violation  of  the 
constitution  is  proved  beyond  all  reasonable  doubt"  See, 
also,  Endlich  on  Interpretation  of  Statute,  §  178. 

Therefore,  with  these  principles  before  us,  and  deeply  sen- 
sible of  the  importance  to  the  state  of  this  decision,  we  ap- 
proach its  consideration  with  the  sentiment  that  we  must  be  a* 
least  fairly  satisfied  of  the  unconstitutionality  of  the  license 
law  before  we  so  declare  it. 
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The  legislature  has  full  power  to  enact  a  license  law,  unless 
it  is  forbidden  by  the  constitution.  In  the  case  of  State  v. 
French^  supray  after  stating  the  common  learning  as  to  the 
difference  between  the  constitution  of  a  state  and  that  of  the 
United  States,  we  said :  <  'A  state  leo^islature  is  not  actincr 
under  enumerated  or  granted  powers,  but  rather  under  inher* 
ent  powers,  restricted  only  by  the  provisions  of  this  sovereign 
constitution.  We  therefore  inquire  whether  our  constitution 
restrains  the  legislature  from  enacting  such  a  law  as  sections 
4079,  4080,  Political  Code."  We  make  the  same  inquiry 
now. 

Article  XII  of  the  constitution  treats  the  subject  of  revenue 
and  taxation.  As  observed  by  both  counsel  in  this  case,  this 
article  provides  two  systems  of  raising  money.  Without  in- 
tending to  be  now  wholly  technical  in  the  use  of  words,  we 
may  describe  them  as  (1)  the  taxation  system,  and  (2)  the 
license  system.  We  use  these  terms  now  simply  for  conveni- 
ence, and  not  as  an  expression  of  an  opinion  in  advance  as  to 
whether  this  license  is  a  tax  or  not.  If  the  legislature  sees 
fit,  all  revenues  may  be  raised  by  taxation.  Taxation  is  the 
security  for  the  debts  and  expenses.  The  license  system  is  a 
further  provision.  As  exigencies  arise,  or  do  not  arise,  or 
cease  to  exist,  the  license  system  may  be,  or  need  not  be,  re- 
sorted to.  That  system  is  elastic  and  pliable,  and  can  be  suited 
to  circumstances. 

The  important  question  in  this  case  is,  what  restraint,  if 
any,  is  placed  upon  the  legislature  in  creating  a  license  sys- 
tem? Before  examining  this  question,  we  will  notice  that 
which  appears  in  contrast;  that  is  to  say,  the  restriqtions  which 
are  placed  upon  the  power  of  the  legislature  as  to  taxation. 
They  are  very  many.  They  are  an  inheritance  of  our  history. 
We  will  review  some  of  them.  The  rate  of  assessment  and 
taxation  shall  be  uniform,  under  such  regulations  as  secure  a 
just  valuation  for  taxation  of  all  property,  etc.  (Article  XII, 
^  1.)  Liberal  exemptions  are  provided  for.  (/d,  §  2.)  Mines 
and  mining  claims  in  the  state  are  liberally  protected  from 
what  might  be,  perhaps,  deemed  excessive  taxation.     {Id.y   § 
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8.)  The  valuation  of  the  property  for  taxation  for  any  town 
and  school  purposes  shall  not  be  greater  than  the  valuation  for 
state  and  county  purposes.  {Id.,  §  5.)  The  taking  of  private 
property  for  corporate  debts  of  public  corporations  is  guarded 
against,  (/rf.,  §  8.)  Provision  is  made  for  maximum  rate  of 
taxation  for  state  purposes,  {/d  ,  §  9.)  AH  state  taxes  shall 
be  paid  into  the  state  treasury,  and  shall  not  be  drawn  out  but 
in  pursuance  of  specific  appropriations  made  by  law.  (Id. ,  § 
10.)  Taxes  shall  be  levied  and  collected  by  general  laws  and 
for  public  purposes  only,  and  shall  be  uniform  upon  the  same 
class  of  subjects,  within  the  limits  of  the.  authority  levying  the 
tax.  (Id. y  §  11.)  It  does  not  seem  necessary  to  go  further  in 
citing  the  limitations  put  upon  the  power  of  taxation.  The 
whole  of  Article  XII  treats  this  subject  of  limitation  with 
great  care.  In  almost  every  section  can  be  found  prohibi- 
tions or  limitations  upon  the  legislative  power  as  to  taxation. 

But  the  license  system  of  raising  revenue  and  license  taxes 
are  mentioned  by  name  in  only  one  place  in  the  constitution. 
That  is  the  last  sentence  of  section  1,  which  says:  «*The 
legislative  assembly  may  also  impose  a  license  tax,  both  upon 
persons  and  upon  corporations  doing  business  in  this  state.'' 
With  that  utterance  the  constitution  leaves  the  subject;  that  is, 
as  far  as  any  direct  language  is  to  be  found.  The  license  tax 
is  not  even  controlled  by  the  equality  and  uniformity  require- 
ments of  the  constitution.     (State  v.  French,  supra.) 

But,  while  the  question  of  license  taxes  is  not  mentioned,  in 
terms,  elsewhere  in  the  constitution,  the  defendant  has  pre- 
sented a  very  able  argument  to  the  effect  that  the  last  sentence 
of  section  1,  Article  XII,  and  also  section  4,  while  not  so  pro- 
viding in  direct  language,  must  be  read  and  interpreted  to  the 
effect  that  the  legislature  is  indeed  prohibited  fiom  imposing 
a  license  tax,  the  proceeds  of  which,  or  part  of  the  proceeds, 
are  to  go  to  the  county.  His  first  argument  is  found  in  the 
use  of  the  word  *<also  "  in  the  last  sentence  of  section  1.  He 
contends  that  the  word  carries  over  into  the  sentence  where  it 
occurs  the  idea  expressed  in  the  sentence  which  precedes  it. 
That  is  to  say,  that  when  the  section  says  that  the  legislative 
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asfiembly  may  also  impose  a  license  tax,  etc. ,  it  means  that  it 
may  also  impose  such  license  tax  for  the  support  and  main- 
tenance of  the  state;  and  therefore  that  it  cannot  be  imposed 
by  the  legislature  partly  for  the  support  and  maintenance  of 
a  county.  But  we  do  not  think  that  the  word  <<  also  "  neces- 
sarily or  reasonably  has  such  meaning.  It  appears  to  us  to  be 
nothing  more  than  a  conjunctive,  perhaps  connecting  the  two 
sentences.  It  has  about  the  same  significance  as  <<  further- 
more." Webster's  International  Dictionary  gives  the  follow- 
ing definitions  of  the  word  <<  also  :  "  ''In  addition;  besides; 
as  well;  further;  too.  'Lay  up  for  yourselves  treasures  in 
heaven;  *  *  *  for  where  your  treasure  is,  there  will 
your  heart  be  also.'  Matthew  vi.,  20,  21."  The  Century 
Dictionary  gives  these  definitions:  "In  like  manner;  like- 
wise; in  addition;  too;  further.  'In  fact,  Mr.  Emerson  him- 
self, besides  being  a  poet  and  a  philosopher,  was  also  a  plain 
Concord  citizen. '  Holmes  on  Emerson.  '  This  ye  knowen  also 
well  as  I.'  Chaucer^ s  Canterbury  Tales."  The  simple  read- 
ing of  the  whole  section,  to  our  minds,  is  that  "  the  necessary 
revenue  for  the  support  and  maintenance  of  the  state  shall  be 
provided,"  etc.,  "and,  in  addition  to  this,  and  furthermore, 
the  legislature  may  impose  a  license  tax, ' '  etc.  The  use  of 
the  word  '  *  also  "  is  to  simply  connect  the  ideas  of  the  two 
systems  of  revenue  mentioned  in  the  section.  It  introduces 
the  creation  of  the  second  system,  to  wit,  the  license  system. 
In  this  sentence  the  license  system  first  appears,  and  the  sense 
of  the  whole  section  is  simply  that  "there  shall  be  the  taxa- 
tion system,  and,  furthermore,  or  also,  the  license  system." 
Any  common  illustration  of  the  use  of  the  word  "also,"  as 
employed  in  daily  life,  demonstrates  that  it  does  not  carry 
over  into  the  sentence  where  it  is  used  all  of  the  ideas  ex- 
pressed in  the  preceding  sentence.  One  may  say  :  "This 
morning  I  shall  go  to  the  statehouse  for  the  purpose  of  argu- 
ing a  case  before  the  supreme  court.  I  shall  also  stop  at  the 
county  courthouse."  The  word  "also"  by  no  means  con- 
veys the  idea  that  the  speaker  intends  to  stop  at  the  latter 
place  for  the  same  purpose  which  called  him  to  the  former. 
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We  are  of  opinion  there  is  no  real  merit  in  defendant's  con- 
tention as  to  the  use  of  this  word  <<  also." 

Therefore,  having  passed  this  branch  of  the  contention, 
there  are  no  such  limitations  upon  the  power  of  the  legislature 
as  are  contended  for  by  the  defendant,  unless  they  are  found 
in  section  4  of  Article  XII.  We  will  examine  that  section  in 
a  moment.  We  pause  at  this  point  to  suggest  another  matter, 
and  that  is,  to  examine  the  opinions  of  the  framers  of  the  con- 
stitution, which  they  recorded  during  the  preparation  of  this 
article  XII.  Such  opinions  may  be  examined  as  tending  to 
show  the  intention.  This  was  done  in  Pollock  v.  Tru8t  Co. , 
15  r  U.  S.  429,  15  Sup.  Ct.  673,  popularly  known  as  the  "In- 
come Tax  Case,"  in  which  Mr.  Chief  Justice  Fuller  said: 
«^  We  inquire,  therefore,  what,  at  the  time  the  constitution 
was  framed  and  adopted,  were  recognized  as  direct  taxes! 
What  did  those  who  framed  and  adopted  it  understand  the 
terms  to  designate  and  include?"  The  learned  Chief  Justice 
then  went  into  an  extensive  examination  of  the  history  of  the 
country,  and  the  debates  in  the  constitutional  convention  of  tbe 
United  States. 

We  have  consulted  the  proceedings  and  debates  of  the  con- 
stitutional convention  of  this  state  at  page  1325  et  seq.^  as  filed 
in  the  office  of  the  secretary  of  state.  There  was  an  earnest 
debate  over  section  1,  Article  XII,  and  many  opinions  were 
forcibly  expressed  that  the  state  should  not  adopt  a  license 
system  at  all.  [t  was  also  proposed  to  amend  the  last  sentence 
of  section  1,  Article  XII,  to  read  as  follows  :  "The  legisla- 
tive assembly  may  also  impose  a  license  tax  for  the  regulation 
of  the  sale  of  intoxicating  liquors  and  other  Occupations 
requiring  police  supervision,  both  upon  persons  and  upon  cor- 
porations doing  business  in  the  state,  and  no  license  shall  be 
imposed  for  any  other  purpose."  The  proposed  amendment 
was  defeated.  The  last  member  who  spoke  upon  the  question 
was  the  Honorable  T.  E.  Collins,  chairman  of  the  committee 
on  finance,  and  who  was  also  chairman  of  the  same  committee 
in  the  old  constitutional  convention  of  1884.  He  said  that  it 
would  be  safe  to  leave  this  matter  to  the  legislative  assembly. 
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The  sentiment  of  the  convention  was  to  this  effect.  So,  in- 
stead of  patting  restrictions  upon  the  power  of  the  legislature 
ss  to  lioenses,  as  was  done  as  to  taxes,  the  constitutional  con- 
vention  deliberately,  and  after  earnest  debate  and  considera- 
tion declined  to  do  so. 

Therefore,  with  all  the  evidence,  both  intrinsic  and  ex- 
trinsic, that  the  constitution  intended  to  and  did  carefully 
timit  the  legislative  power  as  to  taxation,  and  the  total  lack  of 
evidence  that  it  was  the  intention  to  so  limit  legislation  upon 
the  subject  of  licenses,  may  the  language  of  section  4  be  con- 
strued as  a  prohibition  upon  the  legislature  to  impose  a  license 
tax  for  county  purposes  ? 

In  the  first  place,  if  section  4  is  such  a  prohibition,  then 
there  seems  to  us  to  exist  a  repugnancy  between  that  section 
and  the  last  sentence  of  section  1.  The  latter  says  broadly 
that  the  legislature  may  impose  a  license  tax  upon  persons  and 
corporations,  etc.  There  is  no  qualification  upon  this  power 
found  in  section  1.  The  power,  as  we  have  above  construed 
section  1,  is  not  in  that  section  confined  to  imposing  the  license 
tax  for  state  purposes  only.  This  unlimited  power  being 
given  directly  by  section  1,  and  deliberately,  as  the  debates 
show,  then,  if  we  are  to  find  it  afterwards  limited  by  section  4, 
the  words  of  section  4  to  such  effect  should  be  clear.  (Cooley 
on  Constitutional  Limitations,  above  cited.)  We  do  not  think 
it  is  clear,  and  we  will  point  out  the  reasons  for  such  opinion. 

Of  course,  if  the  words  "levy  taxes,"  used  in  section  4, 
mean  "license  taxes,"  then  the  prohibition  contended  for  by 
the  defendant  exists;  and  if  those  words  do  not  mean  "license 
taxes,"  the  prohibition  does  not  exit.  In  either  event  it  is,  in 
our  opinion,  immaterial  whether  the  license  tax  is  for  regula- 
tion or  for  revenue,  and  the  distinction  in  license  fees,  as  to 
whether  they  are  for  regulation  or  for  revenue,  is  not  import- 
ant in  the  case.  Even  if  the  license  tax  be  for  revenue 
(which  it  probably  is,)  and  if  it  should,  therefore,  be  construed 
to  be  a  tax  as  that  term  is  used  in  the  cases  distinguishing 
between  a  tax  and  a  license  fee  for  regulation,  it  is,  in  any 
event,  a  license  tax  provided  for  by  the  constitution,  whether 
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imposed  for  either  purpose.  It  is  therefore  constitutioiial 
for  either  purpose,  unless,  of  course,  license  taxes  were  with- 
in the  contemplation  of  the  framers  when  they  used  the  words 
^<levy  taxes"  and  ^'assess  and  collect  taxes"  in  section  4.  The 
use  of  several  words  in  Article  XII  is,  to  our  mind,  import- 
ant The  article,  in  speaking  of  ordinary  taxation  and  taxes, 
uses  the  words  **levy,"  **assess,"  and  ««rate."  In  the  only 
place  in  the  article  where  license  tax  is  mentioned,  the  word 
is  < 'impose."  The  former  words  were  apt  in  speaking  of 
taxes,  and  the  latter  in  our  opinion,  is  appropriate  in  describ- 
ing licenses.  As  to  the  words  <<assess,"  '*rate,"  and  «*levy," 
we  note  the  following  definition  from  standard  dictionaries: 

^< Assess:  Taxes  in  respect  of  land  and  houses  are  calcu- 
lated with  reference  to  the  estimated  value  of  property,  which 
is  arrived  at  by  a  process  called  'assessment. '  "  (Rap.  &  L. 
Law  Diet) 

('Assess:  (2)  To  adjust  or  fix  the  proportion  of  a  tax  which 
each  person  liable  to  it  has  to  pay;  to  apportion  a  tax  among 
several;  to  distribute  a  taxation  in  a  proportion  founded  on 
the  proportion  of  burden  and  benefit.  (3)  To  place  a  valu- 
ation upon  property  for  the  purpose  of  apportioning  a  tax." 
(Black,  Law  Diet. ) 

('Assess:  To  set,  fix,  or  charge  a  certain  sum  upon,  by 
way  of  tax;  as  to  assess  each  individual  in  due  proportion." 
(Cent  Diet) 

' (Assess:  (1)  To  rate  or  fix  the  proportion  which  each 
person  is  to  pay  of  a  tax;  to  tax;  to  adjust  the  shares  of  a 
contribution  by  several  persons  towards  a  common  object, 
according  to  the  benefit  received;  to  fix  the  value  or  the 
amount  of  a  thing;  to. determine  by  rules  of  law  a  sum  to  be 
paid;  to  rate  the  proportional  contribution  due  to  a  fund;  to 
fix  the  amount  payable  by  a  person  or  persons  in  satisfaction 
of  an  established  demand."     (And.  Law  Diet) 

"Rate:  It  sometimes  occurs  in  a  connection  which  gives  it  a 
meaning  synonymous  with  ^assessment' ;  that  is  the  apportion- 
ment of  a  tax  among  the  whole  number  of  persons  who  are 
responsible  for  it,  by  estimating  the  value  of  the  taxable  prop- 
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erty  of  each,  and  making  a  proportional  distribution  of  the 
whole  amount.  Thus  we  speak  of  <  rating '  persons  and  prop- 
erty. ' '     (Black,  Law  Diet. ) 

<^Rate  :  A  sum  assessed  as  a  tax;  in  England,  a  local  tax; 
as  the  county,  the  borough,  the  poor  rate.  May  apply  to  the 
percentage  of  taxation,  or  to  the  valuation  of  the  property." 
(And.  Law  Diet) 

<^  Ratable :  <  Ratable  estate,'  within  the  meaning  of  a  tax 
law,  is  a  taxable  estate. "     (And.  Law  Diet.) ' 

<^Levy  :  To  raise,  execute,  exact,  collect,  gather,  take  up, 
seize.  Thus,  to  levy  (raise  or  collect)  a  tax;  to  levy  (raise  or 
set  up)  a  nuisance;  to  levy  (acknowledge)  a  fine,  to  levy  (in- 
augurate) war;  to  levy  and  execute, — i.  e.  to  levy  or  collect  a 
sum  of  money  on  an  execution."     (Black,  Law  Diet.) 

**Levy  :  (Law)  (1)  To  seize  or  take  (property)  by  virtue 
of  a  judicial  writ  thereunto  commanding.  (2)  To  impose  or 
assess  (a  tax)  on  property,  and  collect  it  under  authority  of 
law."     (Stand.  Diet.) 

These  definitions  all  carry  the  popular  understanding  of  the 
words.  They  are  appropriately  used  when  speaking  of  taxa- 
tion, and,  we  believe,  with  the  scholarship,  learning,  and 
ability  which  were  present  in  the  constitutional  convention, 
they  were  deliberately  used.  They  involve  the  ascertaining  of 
values  and  fixing  taxes  in  proportion  thereto,  and  are  used  all 
through  article  XII,  in  regard  to  taxes  and  taxation.  See 
sections  of  the  article.  But  none  of  these  words  are  used  in 
the  last  sentence  of  section  1,  Article  XII,  where  the  license 
taxis  provided  for.  There  the  word  is  <' impose."  That 
word  is  derived  from  the  Latin  word  ^^imponerey^^  meaning 
literally  << to  lay  upon."  Therefore  we  find  throughout  the 
whole  of  article  XU  distinctive  words  used  in  speaking  of  the 
taxation  system  and  the  license  system.  Then  we  come  to  sec- 
tion 4,  which  defendant  claims  refers  to  licenses.  There  the 
words  are  <<levy"  and  << assess," — the  same  words  always 
applied  in  the  article  to  the  subject  of  taxation  strictly.  < 'Im- 
pose," the  word  adopted  in  treating  of  license  taxes,  is  not 
used.     It  is  deliberately  omitted  from  section  4.     Before  the 
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constitution  was  finally  adopted,  a  committee  was  appointed, 
and  acted  upon  the  subject  of  < prevision  and  phraseology/' 
Therefore,  with  aU  the  debate  in  the  convention,  and  with  a 
final  technical  and  literary  revision  of  the  constitution,  we  are 
of  opinion  that  the  use  of  the  words  ^^ assess,"  <<levy,"  and 
<<  rate  "  as  to  the  one  subject,  and  ^<  impose  "  as  to  the  others, 
is  significant.  Such  words  seem  to  express  an  intent  that  sec- 
tion 4  should  refer  to  taxation  strictly  and  not  to  licenses.  In 
any  event,  it  is  by  no  means  clear  to  us  that  the  intent  of  sec- 
tion 4  was  to  refer  to  licenses;  and,  if  the  intent  is  not  clear, 
we  cannot  put  such  construction  upon  it  as  will  nullify  the  law 
under  consideration.  (Cooley  on  Constitutional  Limitations, 
above  quoted.) 

Great  importance  is  attached  by  the  defendant  to  the  case  of 
People  V.  Martin^  60  Cal.  163,  and  that  case  is  claimed  by  him 
to  be  applicable  to  the  question  now  before  us.  The  sec- 
tion of  the  constitution  of  California  which  it  is  urged  is  prac- 
tically the  same  as  our  section  4,  Article  XII,  is  section  12, 
Article  XI.  It  reads  as  follows  :  <<  Section  12.  The  legis- 
lature shall  have  no  power  to  impose  taxes  upon  counties, 
cities,  towns  or  other  public  or  municipal  corporations,  or 
upon  the  inhabitants  or  property  thereof,  for  county,  city, 
town  or  other  municipal  purposes,  but  may,  by  general  laws, 
vest  in  the  corporate  authorities  thereof  the  power  to  assess 
and  collect  taxes  for  such  purposes. ' ' 

The  case  of  People  v.  Martin  was  an  action  to  recover  a 
license  tax  by  reason  of  the  defendant  carrying  on  the 
business  of  selling  goods.  It  was  brought  under  section  3360 
of  the  Political  Code  of  California,  which  was  a  portion  of  the 
license  law  enacted  by  the  legislature  of  California  before  the 
adoption  of  the  present  constitution  of  that  state.  The  Cali- 
fornia court  held  that  said  licence  law  was  unconstitutional,  by 
reason  of  section  12,  Article  XI,  of  the  constitution.  Mr.  Jus- 
tice Ross,  in  delivering  the  opinion,  said:  <<The  important 
question  in  this  case  is  whether  or  not  the  word  'taxes, '  as  used 
in  this  section  of  the  constitution,  includes  license  taxes;  for, 
if  it  does,  the  provisions  of  the  Political  Code  imposing  and 
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providing  for  the  collection  of  the  license  tax  here  in  question 
are  clearly  inconsistent  with  this  section  of  the  constitution, 
and  therefore  inoperative  by  virtue  of  section  1  of  Article 
XXII  of  the  same  instrument.  That  the  license  fees  imposed 
by  the  provisions  of  the  Political  Code  were  imposed  mainly, 
if  not  solely,  for  the  purposes  of  revenue,  does  not  admit  of 
doubt;  and,  where  that  is  the  case,  they  are,  in  effect,  taxes. 
(Cooley  on  Taxation,  pp.  396,  397;  2  Dillon  on  Municipal 
Corporations,  §  768.)  Indeed,  the  statute  itself  designates 
the  charge  as  a  license  tax.     (Political  Code,  §  3359.) 

But  are  they  <  taxes '  within  the  meaning  of  section  12  of 
Article  XI  of  the  constitution  ?  We  are  of  the  opinion  that 
they  are.  It  is  clear  that  that  section  is  not  limited  to  taxes 
upon  property,  for  by  its  express  language  the  legislature  is 
prohibited  from  imposing  taxes  upon  the  inhabitants  of  coun- 
ties, cities,  towns  or  other  public  or  municipal  corporations, 
as  well  as  upon  their  property,  for  city,  county,  town  or  other 
municipal  purposes.  The  defendant  is  an  inhabitant  of  the 
county  of  Santa  Cruz,  engaged  in  the  business  of  selling  goods, 
wares,  and  merchandise.  The  tax  imposed  upon  him,  and 
which  it  is  proposed  to  collect,  was  undoubtedly  imposed  for 
county  purposes;  for,  as  already  observed,  the  statute  author- 
izing it  required  the  tax,  when  collected,  to  be  paid  into  the 
county  treasury  for  the  use  of  the  county  general  fund.  The 
power  to  impose  such  taxes  for  such  purposes,  in  our  opinion, 
no  longer  remains  with  the  legislature;  but  the  constitution  ex- 
pressly gives  it  the  power,  by  general  laws,  to  vest  in  the  cor- 
porate authorities  of  the  counties,  cities,  towns  or  other  pub- 
lic or  municipal  corporations,  the  power  to  assess  and  collect 
taxes  for  those  purposes." 

But  the  important  distinction  between  the  California  consti- 
tution and  ours,  and  the  California  decision  and  that  which  we 
intend  to  make,  is  that  there  is  wholly  absent  from  the  Cali- 
fornia constitution  a  provision  like  the  last  sentence  in  section 
1,  Article  XII,  viz  :  ^<  The  legislative  assembly  may  also  im- 
pose a  license  tax,  both  upon  persons  and  upon  corporations 
doing  business  in  the  state."     This  sentence  we  have  endeav- 
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ored  to  construe  above,  and  the  conBtruction  which  we  place 
upon  it,  and  the  fact  of  its  absence  from  the  California  con- 
stitution, render,  in  our  opinion,  the  California  decision  inap- 
plicable. Fuither  than  that,  the  California  decision  was  not 
thoroughly  considered,  and  was  delivered  by  a  divided  courL 
The  California  constitution  upon  the  subject  of  revenue  made 
no  such  distinctions  between  the  words  ^'impose,"  *'levy," 
^'assess''  and  ^'rate"  as  we  find  to  be  clearly  made  in  the 
constitution  of  Montana.  It  did  not,  as  does  ours,  specially 
apply  the  one  word  to  license  taxes,  and  use  the  other  words 
in  referring  to  taxation  strictly  speaking.  It  cannot  be  argued 
that  the  prohibitory  section  in  our  constitution  is  borrowed 
from  California,  because,  by  comparing  the  language  of  the 
two,  it  is  seen  that  they  are  different.  See  the  two  sections 
above  quoted.  The  California  prohibitory  section  uses  the 
word  *<  impose;  "  ours  uses  the  word  '^levy."  But  the  great 
distinction  between  the  two  constitutions,  and  the  question  of 
prohibition  as  contained  in  them,  is  in  that  last  sentence  of 
section  1  of  our  Article  XII,  which  we  have  heretofore  fully 
discussed. 

Furthermore,  much  is  made  by  the  defendant  of  the  use  of 
the  word  '  ^inhabitants"  in  our  section  4.  He  argues  that 
when  the  section  says,  ^'shall  not  levy  taxes  upon  the  inhabit- 
ants or  property,"  the  word  ^^inhabitants"  means  '^persons." 
The  same  word  is  used  in  the  California  constitution,  and  the 
decision  of  People  v.  Martin  turns  largely  upon  that  word. 
(See  citations  from  that  case,  supra.)  Defendant's  conten- 
tion  is  that  the  word  ^^inhabitants"  means  ''persons,"  as 
distinguished  from  property,  and  that  section  4  contains  both 
words,  viz.:  ''inhabitants"  and  "property,"  and  therefore 
the  prohibition  is  on  both,  as  to  levying  taxes  upon  property 
and  upon  persons;  and  that  the  only  kind  of  tax  which  could 
be  levied  upon  persons  would  be  the  license  tax,  which  is 
personal,  while  the  tax  upon  property  is  not  personal;  and 
that,  therefore,  the  use  of  the  word  "inhabitants"  can  mean 
nothing  but  a  prohibition  against  the  legislature  levying  the 
only  kind  of  a   personal  tax,  which   is  a  license  tax.     This 
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argument  cannot  be  maintained,  for  this  reason:  that  the  dis- 
tinction which  the  defendant  seeks  to  make  as  to  levying  or 
assessing  or  imposing  taxes  upon  persons  or  property  is  more 
apparent  than  real,  if,  indeed,  it  is  even  apparent.  The  words 
<*  persons"  and  *'  property"  are  sometimes  used  indiscrimi- 
nately, even  in  instruments  of  the  gravest  importance  and  dig- 
nity. But  the  fact  is  that  all  taxes  are  levied  upon  persons, 
and  not  upon  property.  It  is  the  person  that  is  taxed  or 
licensed.  In  case  of  taxation,  strictly  speaking,  the  property 
which  the  person  owns  is  used  to  determine  the  amount  of  the 
tax  which  he  shall  pay;  but  it  is  the  person  who,  after  all, 
pays  the  tax,  and  not  the  property.  The  person  is  liable,  and 
the  property,  in  addition  to  being  the  means  of  determining 
what  the  person  shall  pay,  is  also  a  security  for  its  payment. 

Upon  this  subject  Judge  Grover,  of  New  York,  said  in 
Bundell  v.  Lakey  :  **  It  is,  I  think,  apparent  from  the  vari- 
ous provisions  of  the  statute,  that  in  respect  to  both  real  and 
personal  property  owned  by  a  resident  of  the  town  or  ward 
where  the  former  is  situated,  the  tax  is  imposed  upon  the  per- 
son of  such  owner  on  account  of  the  ownership  of  such  prop- 
erty, and  his  liability  to  such  tax  is  conclusively  fixed  by  the 
completion  and  delivery  of  the  roll.  The  counsel  for  the  ap- 
pellants concedes  that  this  is  true  as  to  personal  property.  I 
can  see  no  substantial  reason  for  a  distinction  between  an  as- 
sessment for  real  or  personal  property  against  an  individual. 
Both  are  alike  assessed  to  the  owner.  The  tax  is  in  both  cases 
imposed  upon  the  owner.  Provision  is  made  in  both  for  the 
collection  of  the  tax  from  the  property  of  the  owner  by  the 
collector  of  the  town  or  ward."     (40  N.  Y.  516.) 

It  was  also  said  in  Everson  v.  City  of  Syracuse,  29  Hun. 
486,  by  Judge  Haight,  then  of  the  supreme  court,  and  now  of 
the  court  of  appeals,  in  referring  to  Rundell  v.  Lakey,  supra: 
*'In  that  case  the  conveyance  was  made  after  the  assessment, 
and  before  the  tax  was  levied.  The  question  was  as  to  which 
of  the  parties  was  liable  for  the  tax,  the  grantor  or  grantee. 
It  was  in  that  case  held  that  the  collector  was  not  only  author- 
ized, but  it  was  his  duty,  to  collect  the  tax,   if  not  otherwise 
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paid,  by  seizing  and  selling  the  goods  of  the  person  against 
whom  the  tax  has  been  assessed,  or  any  goods  in  his  posses- 
sion; that  the  person  against  whom  the  tax  was  assessed  -was 
primarily  liable;  that  the  tax  levied  is  not  a  tax  imposed  u{>oii 
the  land,  but  that  it  is  imposed  upon  the  person  on  account  of 
his  ownership  of  the  land,  and  that  he  is  primarily  liable  for 
the  payment  of  it;  that  the  tfLx  when  levied,  simply  becomes  a 
lien  upon  the  land.^' 

We  take  the  following  from  Green  v.  Craft,  28  Miss.  70  : 
^' The  term  < taxes, ^  it  is  said,  'includes  all  contributions  im- 
posed by  the  government  upon  individuals  for  the  service  of 
the  state. '  The  individual,  and  not  his  property,  pays  the 
tax.  The  property  is  resorted  to  for  the  purpose  of  ascer- 
taining the  amount  of  the  tax  with  which  the  owner  must  be 
charged,  and  for  the  purpose  of  enforcing  payment,  when  the 
owner  shall  be  legally  in  default  in  paying  at  the  time  stipu- 
lated by  law."  (See,  also,  Cooley  on  Taxation  (2nd  Ed.)  page 
476.) 

It,  therefore,  being  true  that  it  is  the  person  that  is  taxed, 
there  seems  to  be  no  particular  significance  in  the  use  of  the  two 
words  ' ^inhabitants"  and  ''property"  in  section  4,  Article  XII, 
of  the  constitution.  While  these  two  words  are  used,  the  sub- 
ject matter  is  the  same.  And  if  the  section  refers,  as  we  have 
endeavored  to  show  that  it  does,  to  taxation  of  property,  it  was 
not  important  that  the  section  uses  the  words  "inhabitants"  as 
well  as  "property,"  for  the  result  is  the  same,  and  the  taxa- 
tion referred  to  meant  a  property  tax;  that  is  to  say,  a  tax 
upon  a  person,  levied  upon  the  basis  of  the  property  owned  by 
him. 

Another  argument  in  favor  of  the  view  that  it  was  the  in- 
tention of  the  constitution  to  commit  the  subject  of  license 
taxes  to  the  legislature  may  perhaps  be  found  in  the  fact  of 
legislative  construction.  Ever  since  the  adoption  of  the  con- 
stitution, the  legislature,  either  by  allowing  old  laws  to  remain 
upon  the  statute  books,  or  by  enacting  new  ones,  has  recog- 
nized the  principle  that  the  subject  of  license  taxes  is  for  the 
legislature.     The  business  of  the   state  has  been  condxicted 
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upon  this  principle  during  its  whole  history.  We  mention  this 
matter,  not  as  of  great  importance,  but  as  entitled  to  some 
slight  consideration.  As  noted  by  Judge  Cooley  in  the  cita- 
tions from  eminent  jurists  given  in  the  earlier  part  of  this 
opinion,  it  is  not  upon  slight  or  doubtful  considerations  that  a 
court  will  declare  that  the  legislature  has  disobeyed  the  con- 
stitution. 

Another  matter  of  slight  importance,  but  tending  in  the 
same  direction,  is  the  fact  that  this  license  system  has  been  in 
this  court  several  times,  and,  while  the  question  of  its  consti- 
tutionality has  never  been  raised  in  any  way,  three  deVjisions 
have  been  made  which  recognize  it  as  a  portion  of  the  body  of 
the  state  law,  viz:  [Barden  v.  Chth^  10  Mont.  330;  State  v. 
Raymond,  12  Mont.  226;  State  y.  Owsley,  17  Mont.  94.)  All 
of  those  cases  were  presented  by  very  able  counsel,  and  any 
one  of  them  could  have  been  determined  upon  the  alleged  un- 
constitutionality of  the  license-tax  law,  if  the  question  had 
been  raised.  We  do  not,  however,  present  this  matter  as  one 
of  any  particular  weight,  for  it  is  not  entitled  to  such  consid- 
eration. 

There  are  a  few  other  matters  which  have  been  mentioned 
as  reasons  for  sustaining  the  demurrer  to  this  complaint.  But 
little  has  been  made  of  them  by  counsel,  and  we  do  not  think 
even  the  respondent  regarded  them  as  important.  We  think 
the  additional  points  so  made  are  not  well  taken,  but  will  not 
discuss  them.  The  great  question  in  the  case,  and  that  upon 
which  both  counsel  rested  their  whole  contention,  is  the  con- 
stitutional matter  which  we  have  decided.  That  matter,  after 
mature  deliberation,  we  consider  clear.  Furthermore,  we 
consider  it  absolutely  clear  that  the  unconstitutionality  of  the 
law  in  question  is  not  so  apparent  as  to  justify  this  court  in 
declaring  the  license  law  void.  The  judgment  of  the  district 
court  is  reversed,  and  the  case  is  remanded,  with  directions  to 
overrule  the  demurrer,  and  proceed  with  the  case. 

Reversed. 
Pemberton,  C.  J. ,  and  Hunt,  J. ,  concur. 
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BERKIN,  Appellant,  v.  MARSH   et   al.,    Respokdenis. 

[Submitted  April  6, 1896.   Decided  AprU  18, 1896.] 

QvABHiAV —Limitation  of  action  anainst  mrettes-Death  of  irard.— The  death  of  a  ward 
is  a  discharge  of  the  guardian  within  the  meaning  of  section  404,  of  the  Probate  Prac- 
tice act  (1887),  proYiding  that  an  action  against  the  sureties  on  a  guardian's  bond  must 
he  commenced  within  three  years  from  the  discharge  or  removal  of  the  guardian. 

Samje— miction  against  vurttiM— Legal  disability.— A  legal  disability  to  sue  pertains  to 
the  person  desiring  to  sue  and  not  to  the  causeof  action,  and  therefore,  though  a 
cause  of  action  on  a  guardian's  bond  may  not  accrue  until  after  the  guardian's  final 
accounting,  this  does  not  place  the  administrator  of  a  deceased  ward  under  a  dis- 
abilitf  from  the  time  of  the  ward's  death  until  the  accounting,  within  section  404  of 
the  Probate  Practice  act  (1887),  limiting  actions  against  a  guardian's  sureties  to  three 
years  from  the  discharge  of  the  guardian,  unless  the  person  entitled  to  bring  the  ac- 
tion is  under  a  legal  disability  to  sue. 

Samk— Limitation  of  action  aga^n^L—The  provision  of  section  404,  Probate  Practice  act 
(1887)  requlrhig  action  against  the  sureties  on  a  guardian's  bond  to  be  brought  within 
three  years.  Is  a  special  statute  of  limitations  for  the  benefit  of  the  suretibs,  and  not 
for  the  principal. 

Appeal  froTii  Fifth  JvdiciaZ  District^  Jefferson  County, 

Action  in  guardian's  bond.  Judgment  was  rendered  for 
the  defendants  below  by  Shower-,  J.,  on  demurrer  to  the 
complaint.     Reversed  in  part. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  appeals  from  a  judgment  entered  upon  sustaining 
the  defendant's  demurrer  to  the  complaint.  Plaintiff  is  admin- 
istrator of  the  estate  of  Valentine  Thuma,  who  was  judicially 
declared  to  be  dead  on  October  11,  1890,  on  which  day  plain- 
tiff was  appointed  administrator  of  his  estate.  Thuma,  before 
his  death,  was  insane,  and  the  defendant  Marsh  was  for  many 
years  his  guardian.  Marsh  made  his  final  accounting  on 
April  10,  1891,  which  was  confirmed  in  court  May  2,  1891. 
Upon  the  death  of  Thuma,  and  upon  the  accounting  of  Marsh 
it  appeared  that  Marsh  had  assets  in  his  hands,  belonging  to 
his  former  ward,  amounting  to  $10,633.49.  He  was  directed 
by  the  court  to  pay  this  sum  to  the  administrator,  this  plain- 
tiff. The  complaint  alleges  all  of  these  facts,  and,  further- 
more, that  there  is  still  in  the  hands  of  Marsh,  the  former 
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guardian,  the  sum  of  $9,585.58.  This  action  to  recover  this 
sum  was  commenced  against  Marsh  and  his  sureties  on  March 
8,  1894.  The  demurer  of  all  the  defendants  was  upon  the 
ground  that  the  cause  of  action  was  barred  by  section  404  of 
the  probate  practice  act,  in  force  at  the  time  these  proceedings 
were  had.     The  section  reads  as  follows: 

•'Section  404.  No  action  can  be  maintained  against  the 
sureties  on  any  bond  given  by  a  guardian  unless  it  be  com- 
menced within  three  years  from  the  discharge  or  removal  of 
the  guardian;  but  if  at  the  time  of  the  discharge  or  removal 
of  the  guardian  the  person  entitled  to  bring  such  action  is 
under  any  legal  disability  to  sue,  the  action  may  be  commenced 
at  any  time  within  three  years  after  such  disability  is 
removed." 

From  October  11,  1890,  the  date  of  the  death  of  the  ward 
and  of  the  appointing  of  the  administrator,  the  plaintiff,  up  to 
the  time  of  the  commencement  of  the  action,  more  than  three 
years  elapsed.  From  May  2,  1891,  the  date  of  the  guardian's 
accounting,  up  to  the  commencement  of  the  action,  less  than 
three  years  elapsed.  The  action  was  against  the  guardian  and 
the  sureties  on  his  bond.  Both  the  guardian  and  the  sureties 
joined  in  the  demurrer  to  the  complaint.  The  demurrer  was 
sustained  on  the  ground  that  the  cause  of  action  was  barred  by 
the  statute  of  limitation  found  in  section  404,  supra. 

Cowan  (&  Parker,  and  Thomas  J.  Galbraith^  for  Appellant. 

I.  The  statutes  in  question  did  not  commence  to  run  until 
after  the  rendering  of,  and  adjudication  upon,  the  guardian's 
final  account,  and  no  discharge  in  contemplation  of  law  could 
have  taken  place  until  such  time.  {Davis  v.  Drew^  25  Am. 
Dec.  467;  Commonwealth  v.  Stvh,  51  Am.  Dec.  515  and 
notes;  Cormnonwealth  v.  Moltz,  51  Am.  Dec.  499  and  notes; 
IrvmiY.  Backus,  25  Cal.  214;  Graff  y.  Misoner,  52  Cal.  636; 
AUen  V.  Tiffany,  53  Cal.  16;  Bisbee  v.  Gleason,  32  N.  W. 
578,  (Neb.);  Tidhope,  v.  Potts,  51  N.  W.  1110,  (Mich.); 
BeU  V.  Rudolph,  12  So.  153,  (Miss.);  Marlow  v.  La>cy,  2  S. 
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W.  52,  (Texas);  9  Am.  &  Eng.  Ency.  of  Law,  page  136, 
and  cases  cited  in  note  3;  Dovglm  v.  Ferris^  18  N.  Y.  S.  686; 
Brandt  on  Suretyship^  §  491,  494;  Brodrib  v.  Brodrib^  66 
Cal.  563.) 

II.  The  plaintiff  was  under  a  legal  disability  to  sue,  pend- 
ing the  action  or  proceeding  for  accounting.  {Irwin  v.  Bdckiis^ 
25  Cal.  214;  Montgomery  v.  Hernandez^  12  Wheaton  129, 
and  cases  cited;  Mattingly  v.  Boyd^  20  Howard,  128;  Nell  v. 
CommonwecUth,  7  A,  74;  North  Star  y.  Strong j  33  Minn.  1; 
BeW8  Appeal,  115  Pa.  St.  88;  9  Am.  &  Eng.  Ency.  of  Law, 
135  and  notes;  13  Am.  &  Eng.  Ency.  of  Law,  731  to  745  in- 
clusive and  note  4  on  page  746,  citing  Chicago  v.  JenkinSj 
103  111.  588  to  597;  24  Am.  &  Eng.  Ency.  of  Law,  864.) 

Edward  C,  Busselj  for  Respondents. 

I.  The  death  of  the  ward  makes  guardianship  of  the  ward 
no  longer  necessary,  and  it  has  been  frequently  held,  that  the 
office  of  the  guardian,  as  to  the  property,  after  the  death  of 
the  ward,  was  simply  that  of  a  custodian,  with  the  one  duty 
to  turn  over  the  assets  at  once  to  the  person  or  persons 
entitled  to  receive  them.  (Lawson's  Rights,  Remedies  and 
Practice,  Vol.  11,  859.  Schouler  on  Domestic  Relations,  312; 
Am.  &  Eng.  Enc.  of  Law,  Vol.  IX,  page  96  and  cases  cited; 
Kimball  v.  Perkins,  130  Mass.  141;  Martin  v.  TaUy,  72  Ala. 
23.)  The  death  of  the  ward  is  a  more  definite  termination  of 
the  guardianship  than  the  coming  of  age,  which  is  universally 
held  to  be  a  termination  of  the  guardianship.  {Henderson  v. 
Henderson,  54  Md.,  343;  Green  v.  Johnson,  2  Gill  &  J.  389; 
Angell  on  Limitations,  §  178;  Williams  v.  McNaire,  98  N. 
C.  334;  Hodges  v.  Council,  86  N.  C.  184;  Glass  v.  Wolf,  3  So. 
(Ala.),  11.) 

The  death  of  the  ward  is  a  ^'discharge''  of  the  guardian, 
from  which  time  the  statute  begins  to  run.  {Loring  v.  Allen, 
9  Cush.  68;  McKimm  v.  Man7i,  141  Mass.  507;  see  also, 
Probate  Judge  v.  Stevenson,  55  Mich.  320;  Hudson  v.  Bishop, 
32  Fed.  519;  affirmed  in  35  Fed.  820;  Probate  Court  v.  CMlds, 
51  Vt.  82.) 
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U.  Apellant^B  claim  that  the  administrator  was  under  a 
legal  disability  to  sue,  is  not  tenable.  These  words,  ^'legal 
disability,''  have  a  technical  meaning  when  used  in  connection 
with  statutes  of  limitation,  and  it  has  been  frequently  held, 
by  the  best  authorities,  that  the  statutory  exceptions,  expressly 
mentioned,  are  the  only  exceptions  to  such  statutes  which  will 
be  considered  by  the  courts.  (Wood  on  Limitations,  §  252; 
Chemical  National  Bank  v.  Kissane^  32  Fed.  429;  Demarest 
V.  Wyncoopy  3  Johnson's  Ch.  142;  Amy  v.  Watertawn^  120 
U.  S.  320;  Angell  on  Limitations,  203;  Mclver  v.  Rogan^  2 
Wheat.  25;  Fairbanks  v.  Long^  91  Mo.  628;  Dozier  v.  Ellis^ 
28  Miss.  730;  Rowdl  v.  Patterson,  76  Me.  196;  Bucklin  v. 
Ford,  6  Barb.  393.) 

De  Witf,  J.  This  is  a  special  statute  of  limitations,  ap- 
plied to  sureties  upon  a  guardian's  bond.  [Itudson  v.  Bishop, 
32  Fed.*  519.)  Appellant  contends  that  the  cause  of  action 
here  attempted  to  be  stated  arose  only  upon  the  filing  of 
the  final  report  by  the  guardian,  and  its  confirmation  by  the 
court.  It  is  not  necessary  to  express  an  opinion  upon  this 
question.  It  may  be  conceded  for  the  purposes  of  this  de- 
cision that  the  cause  of  action  arose  only  upon  the  confirm- 
ation of  the  guardian's  final  report.  Upon  this  question  see 
Chaquette  v.  Ortet,  60  Cal.  594;  Hood  v.  Hood,  85  N.  Y. 
561;  Marlow  v.  Lacy,  68  Tex.  154,  2  S.  W.  52;  Perkins  v. 
StimjneU,  114  N.  Y.  359,  21  N.  E.  729.  But  as  above 
noted,  this  statute  of  limitations  is  a  special  one.  The  time 
does  not,  as  in  ordinary  statutes  of  limitation,  commence  to 
run  at  the  accruing  of  the  cause,  of  action.  On  the  other 
hand  it  commences  at  the  date  of  the  discharge  or  removal  of 
the  guardian.  In  this  respect  the  statute  is  specific.  The 
inquiry,  then,  is,  when  was  this  guardian  removed  or  dis- 
charged ? 

Upon  a  similar  statute  Chief  Justice  Shaw  of  Massachusetts 
said:  ^^The  defense  relied  on,  by  a  surety  on  a  guardianship 
bond  to  the  judge  of  probate,  is  that  it  is  barred  by  the  sta- 
tute of  limitation.      The   provision  in  Rev.  St.  C.  79,  §  26, 
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is,  'that  no  action  shall  be  maintained  against  the  sureties  in 
any  bond  given  by  a  guardian  unless  it  be  commenced  within 
four  years  from  the  time  within  which  this  chapter  shall  take 
effect,  or  within  four  years  from  the  time  when  the  guardian 
shall  be  discharged,'  with  a  proviso  not  material.  Tne  court 
are  of  opinion  that  by  the  term  ^discharged, '  in  this  statute,  is 
intended  any  mode  by  which  the  guardianship  is  effectually 
determined  and  brought  to  a  close,  either  by  the  removal, 
resignation  or  death  of  the  guardian,  the  marriage  of  a  female, 
the  arrival  of  a  minor  ward  to  the  age  of  twenty-one,  or 
otherwise."     (Lorin^  v.  Alline,  9  Gush.  68.) 

This  case  was  approved  in  McKimm  v.  Mann^  141  Mass. 
507,  6  N.  E.  740;  in  which  the  court  said:  *<The  ward's 
death  effectually  dissolves  the  relations  of  guardian  and  ward, 
and  leaves  upon  the  guardian  the  duty  of  a  mere  custodian  of 
the  property.  He  can  no  longer  appear  in  court  to  defend  a 
suit  against  the  ward.  (  Whitney  v.  Wliitman^  4  Mass.  506). 
In  ordinary  cases  of  agency,  if  the  principal  dies,  the  agency 
is  determined  by  mere  operation  of  law;  and  it  will  make  no 
difference j  even  though  the  power  is  declared  in  express  terms 
to  be  irrevocable.  {Marietta  v.  Jachnan^  3  Allen,  278,  294; 
Story,  Ag.  §  488.)  No  reason  is  apparent  why  a  guardian's 
power  should  survive  the  death  of  his  ward.  Like  other 
agents  whose  authority  has  ceased,  he  must  hold  the  property 
remaining  in  his  hands  until  it  can  be  delivered  over,  and 
must  settle  his  accounts;  but  his  guardianship  is  at  an  end. 
And  we  cannot  doubt  that  the  death  of  the  ward  is  a  dis- 
charge of  the  guardian,  w.thin  the  meaning  of  Pub.  St.  c. 
139,  §  28." 

Upon  a  similar  statute  of  Michigan,  Judge  Campbell  said: 
*'The  question  then  arises,  what  is  meant  by  the  discharge  of 
a  guardian  ?  It  is  claimed  by  the  defense  that  it  means  the 
termination  of  his  official  character.  For  the  plaintiff  it  is 
claimed  that  it  means  his  discharge  by  final  settlement.  The 
only  section  of  the  statutes  bearing  on  this  question  which 
have  been  called  to  our  attention  are  Comp.  Laws,  sections 
4816,    4836,   (How.    Ann.    St.,    sections  6308,   6328.)     The 
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former  provides  that  every  guardian  shall  have  the  care  and 
management  of  the  estate,  and  continue  in  office  until  the 
minor  reaches  majority,  'or  until  the  guardian  shall  be  dis- 
charged according  to  law. '  The  latter  section  provides  for 
the  resignation  and  removal  of  guardians,  which  can  only  be 
done  during  the  minority  of  the  ward,  and  while  there  is, 
therefore,  a  disability  to  sue.  It  has  been  the  uniform  under- 
standing that  the  office  itself  terminates  in  all  cases  when  the 
ward  comes  of  age,  or  ceases  to  be  incompetent,  and  after 
that  time  the  ward  may  settle  with  his  guardian  without  the 
intervention  of  the  probate  court  if  he  chooses,  and  the 
guardian  can  do  no  further  act  as  guardian,  but  becomes  dis- 
charged of  his  office.''  {Probate  Judge  v.  Stevenson,  55 
Mich.  320). 

Construing  a  similar  statute  in  Wisconsin,  Judge  Shiras 
said:  ''The  second  question  presented  is  whether  it  appears 
that  the  action  is  barred  by  the  lapse  of  time.  The  express 
provision  of  section  3968  is  that  'no  action  shall  be  maintained 
against  the  sureties  on  any  bond  given  by  a  guardian  unless 
it  be  commenced  within  four  years  from  the  time  the  guardian 
shall  be  discharged.'  This  is  a  special  limitation  for  the 
benefit  of  sureties,  and  does  not  effect  the  right  to  recover 
from  the  guardian.  The  limitation  begins  to  run  'from  the 
time  the  guardian  shall  be  discharged. '  On  part  of  plaintiffs  it 
is  argued  that  the  guardian  is  not  discharged  until  there  has 
been  a  final  accounting  and  settlement,  and  an  order  or  judg- 
ment entered  adjudging  the  amount  due,  from  the  guardian, 
and  ordering  its  payment.  This  construction  would  make  the 
words  'shall  be  discharged,'  equivalent  to  the  terms  'final 
settlement  of  accounts. '  Practically  this  may  be  in  the  major- 
ity of  instances,  the  time  when  the  guardian  is  discharged. 
For  instance,  when  the  ward  becomes  of  age,  it  is  the  duty  of  , 
the  guardian  to  settle  his  accounts,  and  turn  over  all  property 
in  his  hands  belonging  to  the  ward.  The  fact  that  the  ward 
comes  of  age  does  not,  ipso  facto^  change  the  relation  in  which 
the  guardian  holds  the  property  from  that  of  a  statutory 
trustee  to  that  of  a  debtor.     Holding  the  property  of  the 
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ward,  he  is  bound  to  exercise  proper  care  thereof,  and  bis 
duty  and  obligations  will  continue  until  he  has  duly  accounted 
for  and  delivered  up  possession  of  the  property.  But  is  this 
true  in  case  of  the  death  of  the  guardian  before  the  ward 
comes  of  age  ?  In  such  case  the  personal  care  and  management 
of  the  property  by  the  guardian  is  at  an  end.  Are  the  sureties 
on  the  guardian's  bond  to  be  held  liable  for  the  acts  or  negli- 
gence of  others  than  their  principal  ?  Is  not  the  guardian  dis- 
charged  when,  by  any  reason,  he  is  relieved  from  any  further 
control  over  the  property  of  the  ward?  Such  a  discharge  does 
not  relieve  from  liability  from  all  past  acts;  but  is  he  not  dis- 
charged from  further  liability  by  reason  of  the  fact  that  his 
power  to  control  is  at  an  end?  The  death  of  the  guardian  ends, 
of  course,  all  personal  control  over  the  property.  His  estate 
becomes  liable  for  all  sums  found  due  to  the  wards.  If  it  is 
ascertained  that  at  the  date  of  the  death  of  the  guardian  a 
certain  sum  was  in  the  hands  of  the  guardian,  belonging  to 
the  wards,  and  the  same  is  not  paid,  the  sureties  on  the  bond 
may  be  liable  therefor;  but,  under  the  statute,  suit  thereon 
must  be  brought  within  four  years  from  the  discharge  of  the 
guardian,  and  it  seems  to  me  that  death  is  such  a  discharge. '  "^ 
{Iludson  V.  Bishopy  33  Fed.  519.)  This  decision  was  affirmed 
by  Judge  Brewer  in  35  Fed.  820. 

Ha/rris  v.  Calvert^  44  Pac.  25,  is  a  very  recent  case  from 
Kansas  upon  this  subject,  and  cites  numerous  authorities  to 
the  same  effect.  Among  other  things,  the  court  said  in  that 
case:  ''This,  then,  brings  us  to  the  question,  'When  does 
the  guardian's  term  of  office  expire?'  This  may  occur  in 
various  ways.  We  will  only  notice  two  that  are  applicable  to 
the  case,  viz  :  (1)  the  death  of  the  guardian;  (2)  the  ward 
becoming  of  age.  (9  Am.  &  Eng.  Ency.  of  Law,  page  95;  2 
Kent  on  Comm.,  221-227;  Stroup  v.  State,  70Ind.  496;  Over- 
ton V.  Beamers^  19  Ark.  625;  Probate  Judge  v.  Stevenson^  55 
Mich.  320,  21  N.  W.  348;  People  v.  Brooks,  22  111.  App. 
594;  Glassy.  Woolf's  Adm'r.,  82  Ala.  281,  3  South.  11; 
Ross  V.  Gill,  4  Cal.  250;  In  re  Allgier,  65,Cal.  228,  3  Pac. 
849;  Klemp  v.    Winter,  23  Kan.  699.)     In  ProbaU  Judge  v. 
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Stevenson^  9upra^  it  is  held :  '  Guardiauship  ends  when  the 
ward  becomes  of  age.  The  guardian  then  can  do  no  further 
act  as  such,  but  is  discharged  of  his  office,  and  his  ward  may 
settle  with  him,  if  he  choDses,  without  the  intervention  of  a 
probate  court,  and  the  termination  of  a  guardianship  is  equiva- 
lent to  the  discharge  of  the  guardian.'  " 

We  are  therefore  of  opinion  that  the  death  of  the  ward 
terminated  the  relations  of  guardian  and  ward.  In  this  case 
the  ward  judicially  died  on  October  11,  1890,  and,  as  far  as 
the  relations  between  guardian  and  ward  were  concerned,  the 
guardian  was  then  discharged  or  removed.  He  ceased  to  be  a 
guardian.  He,  however,  was  not  discharged  from  liability  to 
account  for  the  property  to  the  ward,  or  to  the  ward's  estate. 
{Harris  y.  Calvert  BXiA  Hudson  y.  Bishop^  supra,)  But,  his 
office  of  guardian  ceasing,  he  was  thus  discharged  or  removed 
within  the  meaning  of  the  statute  of  limitations,  contained  in 
section  404,  as  construed  in  the  cases  above  cited.  Therefore 
the  statute  of  limitations  (§  404,  supra)  in  this  case  had  run 
when  the  action  was  commenced,  and  the  demurrer  below  was 
properly  sustained,  uijless,  in  the  language  of  section  404,  '«at 
the  time  of  the  discharge  or  removal  of  the  guardian  the  per- 
son entitled  to  bring  such  action  was  under  legal  disability  to 
sue."  The  question,  therefore,  is,  was  the  plaintiff  in  this 
case  under  a  legal  disability  to  sue  prior  to  the  filing  of  the 
guardian's  account  and  its  confirmation  ?  Appellant  claims 
that  he  was  under  such  legal  disability,  for  the  reason  that  the 
cause  of  action  had  not  yet  arisen.  We  conceded  above,  for 
the  purposes  of  this  decision,  that  the  cause  of  action  did  nut 
accrue  until  the  confirmation  of  the  guardian's  report.  (See 
cases  cited  on  this  point  above. )  But  is  this  a  legal  disability 
in  the  plaintiff  ?  We  think  that  if  is  not.  A  legal  disability 
to  sue  pertains  to  the  person  desiring  to  sue.  This  subject 
was  discussed  by  Judge  Sawyer  in  Meeks  v.  Vassavlt^  in  which 
case  the  court  said  : 

<< This  being  so,  it  is  insisted  by  plaintiff's  counsel  that, 
since  neither  he  nor  his  grantors,  the  heirs  of  Harlan,  could 
maintain  an  action  for  the  recovery  of  the  lands  in  contro- 
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yersy  pending  the  administration,  or  until  distributed  by  the 
probate  court  on  November  6,  1869,  they  were  under  a  legal 
disability  to  sue,  within  the  meaning  of  section  191  of  the 
probate  act;  and,  the  action  having  been  brought  within  three 
years  after  the  said  distribution,  that  it  is  not  barred.  Sec- 
tion 191  is  as  follows :  <  The  preceding  section  shall  not  ap- 
ply to  minors  or  others  under  any  other  legal  disability  to  sae 
at  the  time  when  the  right  of  action  shall  first  accrue;  but  all 
such  persons  may  commence  such  action  at  any  time  within 
three  years  after  the  removal  of  the  disability. '  The  question 
is,  what  is  the  meaning  of  the  phrase,  <  any  legal  disability  to 
sue, '  as  here  u-^ed  ?  This  provision  does  not  define  the  term 
^ legal  disability.'  It  assumes  that  there  are  other  disabilities 
known  to  the  law,  and  we  must  go  to  the  law  as  it  existed  out- 
side of  this  section  to  ascertain  what  they  are.  The  provision 
mentions  ^  minors, '  and  adds,  <  or  others  under  any  legal  dis- 
ability. '  Upon  turning  to  the  general  statute  of  limitations, 
we  find  specified  as  disabilities,  infancy,  insanity,  imprison- 
ment for  criminal  offenses,  coverture,  etc.,  but  neither  in  that 
nor  in  any  other  statute  is  anything  of  the  kind  now  claimed 
as  a  disability  named  or  recognized  as  such.  The  definition  of 
'  disability  '  as  given  by  Bouvier,  is,  '  The  want  of  legal  ca- 
pacity to  do  a  thing. '  (Bouvier' s  Law  Dictionary.)  The  dis- 
ability may  relate  to  the  power  to  contract  or  to  bring  suits, 
and  may  arise  out  of  want  of  sufficient  understanding,  as 
idiocy,  lunacy,  infancy  or  want  of  freedom  of  will,  as  in  the 
case  of  married  women  and  persons  under  duress;  or  out  of 
the  policy  of  the  law,  as  alienage  when  the  alien  is  an  enemy, 
outlawry,  attainder,  proemunire^  and  the  like.  The  disability 
is  something  pertaining  to  the  person  of  the  party, — a  per- 
sonal incapacity, — and  not  to  the  cause  of  action,  or  his  rela- 
tion to  it  There  must  be  a  present  right  of  action  in  the  per- 
son, but  some  want  of  capacity  to  sue.  In  this  case  there  was 
no  want  of  power  or  capacity  in  the  person.  The  difficulty  is 
in  his  relation  to  the  subject-matter  of  the  suit"  {Meeks  v. 
Vaamultj  3  Sawy.  206.) 
We  may  turn  to  our  own  statute,  as  did  Judge  Sawyer  to 
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that  of  California,  and  ascertain  what  are  generally  legal,  dis- 
abilities to  sue.  Section  39,  Code  of  Civil  Proolaure,  pro- 
vides as  follows :  ^^  Section  39.  If  a  person  entitled  to  com- 
mence an  action  for  the  recovery  of  real  property,  or  for  the 
recovery  of  possession  thereof,  or  to  make  any  entry  or  de- 
fense founded  on  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  be  at  the  time  such  title  descends  or 
accrues,  either,  first,  within  the  age  of  majority;  or,  second, 
insane;  or,  third,  imprisoned,  on  a  criminal  charge,  or  in  exe- 
cution upon  conviction,  of  a  criminal  offense  for  a  term  less 
than  for  life;  or,  fourth,  a  married  woman,  and  her  husband 
be  a  necessary  party  with  her  in  commencing  such  action  or 
making  such  entry  or  defense." 

We  notice  the  following  definitions  of  '<  disability  "  in  law 
dictionaries : 

«'  Disability  :  The  want  of  legal  ability  or  capacity  to  exer- 
cise legal  rights  either  special  or  ordinary,  or  to  do  certain 
acts  with  proper  legal  effect,  or  to  enjoy  cdHain  privileges  or 
powers  of  free  action.  At  the  present  day  disability  is  gen- 
erally used  to  indicate  an  incapacity  for  the  full  enjoyment  of 
ordinary  legal  rights;  thus  married  women,  persons  under  age, 
insane  persons,  and  felons  convict  are  said  to  be  under  dis- 
ability. Sometimes  the  term  is  used  in  a  more  limited  sense, 
as  when  it  signifies  an  impediment  to  marriage,  or  the  re- 
straints placed  upon  clergymen  by  reason  of  their  spiritual 
avocations.  Disability  is  either  general  or  special;  the  former 
when  it  incapacitates  the  person  for  the  performance  of  any 
legal  acts  of  a  general  class,  or  giving  to  them  their  ordinary 
legal  effect:  the  latter  when  it  debars  him  from  one  specific 
act."     (Black  Law  Diet.) 

* 'Disability:  The  absence  of  legal  ability  to  do  certain 
acts  or  enjoy  certain  benefits;  such  as  the  disability  to  sue, 
take  lands  by  descent,  to  enter  into  contracts,  to  alien  prop- 
perty,  etc. 

' 'Section  3:  Asa  rule,  'disability'  means  a  general  disability, 
especially  a  disability  to  sue.     (Co.  Litt.  128a.)     Disabilities 
of  this  kind  are  of  importance  with  reference  to  the  statutes 
Vol.  xvni.-ii 
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of  limitation  and  relating  to  adverse  possession,  (q.  v.)  which 
allow  persAs  under  certain  disabilities  an  extended  time  with- 
in which  to  enforce  their  right.  (Stats.  3  and  4  Wm.  IV.  c. 
27,  §  16  includes  ^absence  beyond  seas/  {q.  v.)  in  the  list  of 
disabilities,  although  it  is  strictly  speaking,  only  a  disad- 
vantage or  ^impediment,'  as  Stats.  21  Jac.  I.  c.  16,  §  4, 
rightly  calls  it."     (Rap.  &  L.  Law  Diet.) 

<<Disability:  Incapacity  for  action  under  the  law;  incapacity 
to  do  a  legal  act.  A  personal  incapacity,  and  may  relate  to 
powers  to  contract  or  to  sue,  and  arise  from  want  of  sufficient 
understanding,  as  in  cases  of  lunacy  and  infancy;  or  for  want 
of  freedom  of  will,  as  in  cases  of  coverture  and  duress;  or 
from  the  policy  of  the  law,  as  in  cases  of  alienage,  outlawry, 
and  the  like."     (And.  Law  Diet.) 

The  accruing  of  the  cause  of  action  is  not  personal  to  the 
plaintiff  proposing  to  sue.  It  is  not  a  disability  on  his  part. 
If  it  be  objected  that  we  are  thus  holding  that  the  statute  of 
limitations  commences  to  run  before  the  cause  of  action  arises, 
the  answer  is  simply  that  this  statute  of  limitations  is  differ- 
ent from  the  ordinary  ones,  and  specifically  provides  that  which 
is  unusual,  viz:  that  the  limitation  shall  commence  at  the  dis- 
charge or  removal  of  the  guardian,  and  not  at  the  time  of  the 
accruing  of  the  cause  of  action.  The  matter  was  treated  in  the 
Michigan  case  above  cited,  (Probate  Judge  v.  Stei^enson^  55 
Mich.  320,  21  N.  W  348,)  in  which  the  court  said:  *  There 
is,  therefore,  no  hindrance  in  the  way  of  seeking  an  account- 
ing, and  a  guardian  is  bound  to  be  ready  to  account  as  soon  as 
his  trust  comes  to  an  end.  The  remedy  to  compel  accounting 
is  summary,  and  it  cannot  generally  consume  much  time.  And 
inasmuch  as  a  failure  to  account  is  as  much  a  breach  of  duty 
as  a  failure  to  pay  over  money,  the  cases  cannot  be  veiy 
numerous  in  which  a  recourse  to  the  bond  cannot  be  had  with- 
in the  statutory  period.  The  discharge  cannot  very  well  have 
more  than  one  of  two  meanings.  It  must  mean  either  the  end 
of  the  guardianship  office,  or  the  discharge  from  liability. 
It  cannot  mean  the  latter,  because  that  would  preclude  any 
occasion  for  resort  to  the  bond.     The  object  of    the  statute 
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was  evidently,  to  make  a  uniform  rule  of  limitation;  and  it  is 
long  enough  to  prevent  injustice  in  both  cases,  if  not  univer- 
sally." 

If  it  should  be  held,  when  occasion  arose,  that  the  cause  of 
action  did  not  accrue  until  the  filing  and  confirmation  of  the 
guardian's  final  report,  still  the  period  of  limitation  would  be 
very  little  reduced,  for  the  reason  that  the  accountiufi:  of  the 
guardian  could  be  compelled  within  a  very  short  time,  and 
after  such  accounting  and  confirmation  ample  time  would  re- 
main within  the  period  of  limitation,  in  which  to  commence  the 
lustion  after  the  same  had  accrued.  In  any  event,  this  is  a 
question  of  positive  statutory  law,  and  a  matter  in  which  the 
legislature  has  exercised  its  discretion  in  making  this 
provision. 

We  are  therefore  of  the  opinion  that  the  demurrer  was 
properly  sustained  as  to  all  these  defendants  who  were  sureties 
on  the  guardian's  bond.  But  the  provision  of  this  statute 
(section  404)  is  a  limitation  for  the  benefit  of  the  sureties, 
and  not  the  principal.  {Hudson  v.  Bishop^  32  Fed.  916.) 
Section  404  would  not  bar  the  action  as  against  the  principal, 
the  defendant  Marsh.  The  demurrer  did  not  plead  that  the 
action  was  barred  as  to  Marsh,  although  counsel  signed  the 
demurrer  for  Marsh  and  the  sureties.  There  was,  therefore, 
nothing  in  the  demurrer  for  which  it  should  have  been  sus- 
tained as  to  Marsh.  The  judgment  in  favor  of  all  defendants 
except  Marsh  will  be  affirmed.  As  to  Marsh  the  case  is 
remanded,  with  directions  to  set  aside  the  judgment  in  his 
favor  and  overule  the  demurrer. 

JReversed  in  part. 

Pbmbebton,  C.  J.,  and  Hunt,  J.,  concur. 
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WHITEFOOT,  Respondent,  v.  NATIONAL  FRATERNITY 
BUILDING  AND  LOAN  ASSOCIATION,  Appellant. 

(Submitted  April  9. 1896.    Decided  April  13. 1896.] 

BuiLDXxo  AMD  Loam  Association— A^^tion  to  recover  mZwcHptfon—Pteodfna.— Under 
chapter  38,  Fifth  Division  of  the  Compiled  Statutes,  providing  for  the  orgnnlzadon 
of  building  and  loan  associations  and  authorizing  a  member  to  receive  back  the 
amount  of  subscriptions  paid  in  by  him  upon  withdrawing  from  the  association,  a 
complaint  in  an  action  by  a  member  so  withdrawing,  to  recover  his  subscriptions, 
which  falls  to  allege  that  the  defendant  association  was  organized  under  the  pro- 
visions of  such  chapter,  is  bad  on  general  demurrer.  (Wethey  v.  Kemper,  17  Mont. 
491,  cited.) 

SAUK^SafM^PleadinO'-InUreBL— In  an  action  by  a  withdrawing  member  against  a 
buildlDg  and  loan  association  to  recover  the  amount  of  his  subscriptions  and  interest, 
where  the  statute  authorizes  repayment  In  such  case  of  the  amount  of  the  subscrip- 
tion paid  in.  together  with  such  interest  as  the  by-laws  may  determine,  the  complaint, 
in  order  to  support  a  recovery  for  iuterast,  should  state  the  rate  of  interest  which  the 
by-laws  had  determined. 

Appeal  from  Ninth  Judicial  District^  Gallalin  County. 

Action  by  member  of  building  and  loan  association  to  re- 
cover subscriptions  paid  in  Judgment  was  rendered  for  the 
plaintiff  below  by  Armstrong,  J. ,  on  demurrer  to  the  com- 
plaint.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  defendant  appeals  from  a  judgment  entered  against  it 
upon  the  overruling  of  its  demurrer  to  the  complaint.  The 
complaint  was  brought  under  the  provisions  of  chapter  33, 
'  Division  5  (General  Laws),  Compiled  Statutes,  and  particu- 
larly section  648  of  that  division.  The  complaint  set  up  that 
the  defendant  is  a  corporation,  duly  organized  and  doing  busi- 
ness under  the  laws  of  this  state;  that  plaintiff  was  a  subscriber 
to  the  stock  of  said  corporation,  and  for  30  shares  thereof; 
that,  as  such  subscriber  for  stock  held  in  said  corporation,  he 
has  paid  to  the  corporation,  at  different  times,  divers  sums 
amounting  to  the  total  of  $264.  These  payments,  the  com- 
plaint alleges,  were  regular  monthly  payments,  due  from  the 
plaintiff  to  defendant  on  said  stock;  that  on  the  1st  day  of 
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May,  1893,  the  plaintiff  gave  notice  to  defendant  that  he  in- 
tended and  desired  to  withdraw  as  a  stockholder  and  subscriber 
in  the  defendant  corporation,  and  that  he  demanded  payment 
to  him  of  the  amount  of  moneys  which  he  had  so  paid  to  the 
corporation,  with  interest  at  the  rate  of  8  per  cent,  from  the 
date  of  each  payment,  and  offered  and  tendered  to  defendant 
his  passbook  and  certificates,  amounting  to  the  sum  of 
$298.62;  that  such  payment  was  refused;  and  that  there  is  now 
due  him  $298.62,  and  interest  from  date  of  filing  the  com- 
plaint, at  the  rate  of  8  per  cent.  To  this  complaint  the  de- 
murrer was  filed,  upon  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  This  de- 
murrer was  overruled,  and  judgment  entered  for  the  plaintiff. 

C   W.  Morse  and  CockriU  cfc  Pierce^  for  Appellant. 

D.  C.  Campbdly  for  Respondent. 

De  Witt,  J. — The  plaintiff  claims  upon  argument  that,  the 
defendant  being  a  corporation,  organized  under  chapter 
33,  Fifth  Division  of  the  Compiled  Statutes  of  1887, 
providing  for  the  organization  of  building  and  loan  associa- 
tions, and  that  he,  plaintiff,  being  a  stockholder  in  the  same, 
and  having  paid  subscriptions  as  alleged  in  his  complaint,  is 
entitled  to  demand  the  moneys  so  paid  to  be  returned  to  him 
under  the  provision  of  section  648,  which  is  one  of  the  sections 
of  said  chapter  33.  The  provision  of  that  section  which 
is  material  to  this  inquiry  is  as  follows : 

"That  any  stockholder  desiring  to  withdraw  from  said  cor- 
poration, shall  have  power  to  do  so  by  giving  sixty  days' 
written  prior  notice  thereof,  and  at  the  expiration  of  sixty 
days  from  date  of  service  of  such  notice,  such  stockholder 
shall  be  entitled  to  receive  the  amount  paid  in  by  him,  and  in- 
terest thereon  at  such  rate  per  annum  or  such  proportion  of 
the  profits  thereon  as  the  by-laws  may  determine,  less  any  in- 
itiation fee,  and  all  fines  and  other  charges  assessed  against 
such  stock  pursuant  to  the  provisions  of  the  by-laws." 

The  law  as  to  building  and  loan  corporations  has  this  pro- 
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vision  just  quoted,  which  is  unusual,  and  not  found  in  laws  as 
to  corporations  generally.  The  plaintiff,  having  paid  in 
his  subscription,  if  he  is  to  recover  them  back  in  an  action, 
must  state  the  facts  entitling  him  to  demand  such  re- 
covery. In  this  respect  the  complaint  is  fatally  defective. 
There  is  no  allegation  whatever  that  the  defendant  was  organ- 
ized under  the  special  corporation  statute,  to  wit.  Chapter 
33.  In  corporations  other  than  building  and  loan  asso- 
ciations, the  subscriber  could  not  so  demand  the  return  of  his 
subscription.  The  complaint  should  have  alleged  that  the  de- 
fendant was  organized  under  the  provisions  of  this  Chapter 
33.  The  plaintiff  is  seeking  to  recover  under  a  specific 
statutory  provision  made  in  his  favor,  and  he  does  not  pre- 
tend to  bring  himself  within  that  provision.  In  the  case  of 
Wethey  v.  Kemper^  17  Mont.  491,  the  action  was  against  the 
trustees  of  a  corporation,  seeking  to  hold  them  liable  for  cor- 
porate debts,  by  reason  of  a  failure  to  file,  in  the  office  of  the 
clerk  of  the  county  where  the  business  is  carried  on,  a  report 
stating  certain  matters  recjuired  by  the  statute.  We  there 
held  that  the  complaint  was  bad  because  it  failed  to  state  in 
what  county  the  business  of  the  corporation  was  being  con- 
ducted. We  said  in  the  case:  "In  order  to  recover  of  the 
defendant  as  trustee,  it  was  certainly  necessary  that  the 
plaintiff  should  prove  that  no  report  was  filed  by.  the  corpo- 
ration, or  any  person  whose  duty  it  was  to  file  the  same  under 
the  statute,  with  the  clerk  and  recorder  of  the  county  in  which 
said  corporation  carried  on  its  business.  If  it  was  necessary 
to  prove  this,  it  was  necessary  to  allege  the  failure  to  file  the 
report  with  the  clerk  and  recorder  of  the  county  in  which  the 
business  was  carried  on.  We  think  that  the  complaint,  under 
the  authorities,  is  fatally  defective. "  We  think  it  is  equally 
necessary  in  this  case  to  plead  that  the  defendant  was  the  sort 
of  corporation  from  which  the  plaintiff  would  be  entitled  to 
demand  back  the  subscriptions  which  he  paid  in. 

The  complaint  does  not  state  the  rate  of  interest  or  such 
proportion  of  the  profits  which  the  by-laws  of  the  corporation 
had  determined.    Therefore  the  allegation  in  the  complaint  de- 
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manding  8  per  cent.*  interest  would  not  be  sufficient  to  entitle 
the  plaintiff  to  recover  any  interest.  But,  notwithstanding 
this  defect,  the  complaint  would  be  good  on  general  demurrer 
if  it  showed  that  plaintiff  was  entitled  to  recover  his  subscrip- 
tions without  interest.  The  demurrer  should  have  been  sus- 
tained upon  the  grounds  first  above  mentioned,  and  for  that 
reason  the  judgment  will  be  reversed,  and  the  caJse  remanded, 
with  instructions  to  sustain  the  demurer. 

Heversed. 
Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 


CRISWELL,      Respondent,     v.     MONTANA    CENTRAL 
RAILWAY    COMPANY,    Appellant. 

[Submitted  April  1, 1896.    Decided  April  13. 1896.] 

Constitutional  LAVF—RaUroads^IAabaUy  to  employe.— Section  697,  Fifth  DlTlslon  of 
the  Complied  Statutes,  declarlDg  the  liability  of  the  corporation  to  an  employe  In- 
jured through  the  negligence  of  his  superior  to  be  the  same  as  If  the  employe  were  a 
passenger,  being  originally  part  of  an  act  for  the  incorporation  of  railroad  companies 
In  the  territory,  and  haying  application  only  to  corporations  created  under  such  act, 
imposes  upon  domestic  railroad  companies  a  burden  not  Imposed  upon  foreign  rail- 
road companies  operating  within  the  state  and  was  therefore  annulled  by  the  adop- 
tion of  the  state  constitution,  in  which  ($11.  Article  XV)  foreign  corporations  are 
prohibited  from  enjoying  within  the  state  any  greater  prlylleges  than  enjoyed  by  like 
corporations  created  under  the  laws  of  the  state. 

Sams— ^el/  exeeuiing  provisiorw.— Section  11,  Article  XV  of  the  constitution,  declaring  In 
effect  that  domestic  corporations  shall  not  be  discriminated  against  In  the  enjoyment 
or  possession  of  rights  and  privileges  that  may  be  accorded  to  foreign  corporations 
of  like  character,  is  self  executing  as  a  prohibition,  but  not  as  an  afflrmative  imposi- 
tion upon,  or  securement  to.  foreign  companies  of  the  rights  or  prlyileges  only  ac- 
corded by  state  laws  to  domestic  companies. 

On  Rehearing.    For  former  report  see  17  Mont.  189.    Re- 
versed. 

W.   W.  Dixon^  A.  J.   Shores,    Cullen  <&  Toole  and   C,    W. 
Bnnn,  for  Appellant. 

George  F,  Shelton  and  Largent  dk  Huntoon,   for  Respond- 
ent. 

Hunt,   J. — Having  decided  by  the  opinion  of  the  chief 
justice  that  section  697  of  the  Compiled  Statutes  of  1887 
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(Fifth  Division)  modified  the  common  law  rule  in  regard  to 
the  liability  of  railroad  companies  to  their  servants  for  the 
negligence  of  servants  of  a  higher  grade  (17  Mont  189),  the 
court  granted  a  rehearing  upon  this  further  question,  which 
was  not  urged  upon  the  original  argument,  but  which  became 
vital  in  consequence  of  the  views  of  the  court,  namely  :  "W  hat 
effect  did  section  11  of  Article  XV  of  the  constitution  of  the 
state  have  upon  said  section  697  of  the  Compiled  Statutes  ? 

Section  697  being  quoted  in  full  in  the  opinion,  it  is  un- 
necessary to  repeat  it.  The  contention  of  the  appellant  is  that 
it  was  intended  by  the  legislature  that  said  section  was  to 
apply,  and  was  applied,  only  to  corporations  formed  under  the 
act  approved  May  7,  1873,  and  that  the  rule  of  liability  estab- 
lished by  section  697  has  never  been  extended  by  subsequent 
legislation;  hence,  that  when  the  state  was  admitted  and  a  con- 
stitution was  adopted,  in  1889,  section  697  was  applicable  only 
to  domestic  raiboad  corporations;  and  that,  therefore,  the  sec- 
tion imposed  upou  domestic  railway  companies  a  burden  that 
was  not  imposed  by  any  law  of  Montana  upon  railroad  com- 
panies doing  business  within  this  state,  which  were  organized 
under  the  laws  of  any  other  state. 

The  material  part  of  section  11  of  Article  XV  of  the  con- 
stitution of  the  state  is  as  follows:  <«And  no  company  or 
corporation  formed  under  the  laws  of  any  other  country,  state 
or  territory,  shall  have,  or  be  allowed  to  exercise,  or  enjoy 
within  this  state  any  greater  rights  or  privileges  than  those 
possessed  or  enjoyed  by  corporations  of  the  same  or  similar 
character  created  under  the  laws  of  the  state. '  ^ 

Examining  section  697  of  the  statutes,  we  first  find  it  as 
section  20  of  '^  An  act  to  provide  for  the  formation  of  railroad 
corporations  in  the  territory  of  Montana,"  passed  over  the 
governor's  veto,  on  May  7,  1873  (Laws  of  Montana,  1873, 
Extra  Session,  page  93,  et  seq,)  That  act  provided,  as  its  title 
indicates,  for  the  incorporation  of  railroad  companies  in  the 
territory.  The  number  of  persons  who  might  constitute  the 
body  corporate,  the  certificate  required,  the  powers  to  carry 
out  the  objects  of  the  incorporation,  the  regulation  of  the  pay- 
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ment  of  the  capital  stock,  the  organization  of  the  board  of  di- 
rectors, the  right  of  way  over  public  lands,  and  powers  and 
proceedings  for  purposes  of  condemnation,  the  time  when 
operations  must  be  commenced,  the  powers  of  the  company  to 
borrow  money,  the  regulations  of  fares  and  freight  rates,  the 
annual  reports  to  the  territorial  auditor;  and  other  matters  ap- 
propriate  to  the  exercise  of  corporate  powers,  and  to  the  regu- 
lation of  corporations  formed  for  railroad  construction  and 
operation,  were  covered  by  the  25  sections  of  the  law. 
Throughout  these  sections  references  are  to  corporate  associa- 
tions under  «'  this  act "  (§§  2,  12-14);  or  named  in  <^  said  cer- 
tificate of  incorporation  "  (§  7);  or  *<  to  any  railroad  corpora- 
tion incorporated  under  this  act"  (§  8);  or  to  *<such  road" 
(§  9);  "  such  corporation  "  (§§  11,  15-18). 

Section  19  provides  that  <<  nothing  in  this  act  shall  be  con- 
strued to  make  the  territory  *  *  *  responsible  for  any 
debts  or  obligations  of  any  character  which  may  be  contracted 
by  such  corporations."  Then  comes  section  20  (§  697  of  the 
Compiled  Statutes),  as  follows  : 

"  Section  20.  That  in  every  case  the  liability  of  the  cor- 
poration to  a  servant  or  employe  acting  under  the  orders  of 
his  superior  shall  be  the  same  in  case  of  injury  sustained  by 
default  or  wrongful  act  of  his  superior,  or  to  an  employe  not 
appointed  or  controlled  by  him,  as  if  such  servant  or  employe 
were  a  passenger." 

Section  21  pertains  to  the  amount  of  capital  stock  of  ^<said 
corporation,"  and  to  the  expenses  of  the  construction  of  <<  said 
road." 

Section  22  expressly  refers  to  <<said  corporations  formed 
hereunder." 

Sections  23  and  24,  relating  to  freight  rates  and  accounts, 
do  not  appear  so  clearly  by  particular  words  to  be  expressly 
limited  to  domestic  corporations,  although  it  would  seem  that 
when  considered  with  the  whole  context,  which  pertains  to  the 
formation  of  railroads  within  the  territory,  and  witu  relation 
to  the  fact  that  in  1873  there  were  no  railroads  within  the 
territory  of  Montana  to  be  regulated,  these  sections,  too,  were 


170  Criswell  v.  M.  C.  Ry.  Co.  [Mar.  T.'96 

limited  in  their  application  to  railroads  formed  under  the  act 
of  which  these  two  were  part. 

But  that  section  20  refers  to  corporations  created  under  the 
act  in  which  that  section  is  found  is  clear  from  the  particular- 
iaation  of  corporations  to  be  made  liable  in  every  case.  ''The 
corporation''  is  equivalent  to  the  words  *<any  corporation 
formed  under  the  provisions  of  the  act  controlling  the  incor- 
poration of  railroad  companies  within  Montana  "  This  con- 
struction is  literal;  it  is  also  in  harmony  with  the  sense 
of  the  words  and  clauses  in  the  different  parts  of  the  statute, 
and  with  the  subject-matter  and  general  purpose  thereof.  The 
courts  cannot  extend  the  application  of  the  particular  provision 
referred  to  beyond  the  apparent  intent  of  the  legislature. 

There  were  several  statutes  enacted  in  1887  permitting  cer- 
tain foreign  railroad  companies  to  extend  their  railway  lines 
into  Montana  (Compiled  Statutes,  Division  5,  Section  702,  et 
acq.);  but  the  respondent  does  not  argue,  nor  do  we  think  it 
could  be  maintained,  that  by  such  provisions  there  was  expressed 
or  implied  any  purpose  other  than  to  confer  upon  such  foreign 
companies  such  corporate  rights,  powers,  immunities,  and 
franchises  as  are  necessary  to  the  complete  exercise  of  the 
privileges  of  building,  maintaining,  and  operating  their  ex- 
tended lines  within  the  territory. 

Holding,  therefore,  that  section  697  applied  to  domestic  rail- 
road corporations  only,  what  effect  did  the  adoption  of  the  con- 
stitution of  the  state  have  upon  that  section  ?  No  comment  is 
necessary  to  demonstrate  that  a  rule  of  liability  by  which  a 
domestic  railroad  company  may  suffer  heavily  for  negligence  of 
an  employe,  where  another,  but  foreign,  railroad  corporation 
cannot  be  made  liable  at  all  for  like  negligence,  is  the  impo- 
sition of  a  burden  upon  the  former,  and  not  upon  the  latter. 

Whether  or  not  the  legislature  of  the  state  may  establish 
certain  rules  of  liability  between  foreign  railway  companies, 
which  it  may  permit  to  operate  lines  within  the  state,  and 
their  employes  is  immaterial  to  the  question  under  considera- 
tion. We  are  not  discussing  the  extent  of  power  of  the  legis- 
lature over  foreign  corporations.     In  this  decision  it  is  not 
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necessary  to  go  farther  than  to  ascertain  whether  the  constitu- 
tion of  the  state  by  section  11,  Article  XV,  supra,  annulled 
section  697,  which  was  applicable  to  domestic  corporations 
alone,  or  whether  it  extended  said  section  so  as  to  make 
it  applicable  to  all  railroad  companies,  foreign  and  do- 
mestic. The  constitutional  section  under  consideration  estab- 
lished a  principle  that  domestic  corporations  shall  not 
be  discriminated  against  in  the  enjoyment  or  possession 
of  rights  and  privileges  that  may  be  accorded  to  foreign 
corix)rations  of  a  like  character.  Just  what  rights,  what 
privileges,  what  burdens  or  liabilities,  in  detail,  should  be 
granted  or  imposed,  were  not  defined  by  the  constitutional 
convention.  Those  are  matters  within  the  sphere  of  legis- 
lation subject  always  to  the  constitutional  limitation  upon 
such  legislation.  Take  the  instance  before  us.  The  whole 
subject  of  what  the  rule  of  liability  of  a  corporation  for  per- 
sonal injury  to  its  employes  may  be,  where  the  corporation  is 
negligent,  was  left  to  the  legislature  to  control  by  appropriate 
statutes,  the  constitution  simply  ordaining  that  all  home  com- 
panies shall  be  protected  a2;ainst  laws  discriminating  against 
them,  and  in  favor  of  foreign  companies,  and  always,  as  pro- 
vided by  section  17,  Article  XV,  that  contracts  entered  into 
between  corporations  and  their  employes,  where,  as  a  condition 
of  employment,  the  corporation  shall  be  released  or  discharged 
from  liability  on  account  of  personal  injqry  received  by  the 
servant,  while  in  the  service  of  the  corporation,  by  reason  of 
the  negligence  of  such  corporation,  or  the  agents  or  employes 
thereof,  shall  be  null  and  void. 

The  learned  counsel  for  the  respondent  argues  that  section 
11  is  self -executing.  We  agree  with  him  in  that  conten- 
tion, but  not  to  the  extent  he  would  apply  the  doctrine 
of  self -execution.  The  prohibition  lays  down  a  principle  of 
protection  to  domestic  corporations  that  at  once,  upon  the 
adoption  of  the  constitution  and  the  admission  of  the  state, 
became  a  sufficient  rule  by  means  of  which  the  rights  and 
privileges  possessed  by  domestic  companies  were  and  are  pro- 
tected against  legislative  or  other   discriminations  extending 
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the  possession  or  enjoyment  of  rights  or  privileges  to  foreign 
corporations  greater  than  those  already  possessed,  or  those 
that  may  be  attempted  to  be  granted  by  any  future  action.  To 
this  extent  the  provision  was  completely  self-executing,  and 
no  legislation  was  required  to  give  the  prohibition  full  force 
and  operation.  (Cooley  on  Constitutional  Limitations,  page 
99.) 

But  we  cannot  assent  to  respondent's  position  that  the  ob- 
ject of  the  constitutional  provision  was  to  establish  uniformity 
with  respect  to  the  two  classes  of  corporations  by  making 
laws  that  were  applicable  only  to  the  djmestic  class  at  the 
time  of  the  adoption  of  the  constitution  extend  to  the  for- 
eign class,  in  order  to  make  an  equal  liability  for  all,  or  that 
the  clause  does  establish  uniformity  by  so  operating  upon  such 
territorial  laws.  As  said,  the  inhibition  at  once,  by  itself, 
prevented  the  discriminations;  but  there  is  no  affirmative 
language,  and  no  intent  by  the  words  used,  to  extend  to  for- 
eign companies  the  burdens,  rights,  and  privileges  imposed 
or  granted  by  law  to  domestic  corporations.  In  this  respect 
legislation  must  be  had  to  affect  such  corporations  by  force  of 
law. 

By  section  1  of  the  schedule  of  the  constitution,  all  laws 
enacted  by  the  legislative  assembly  of  the  territory,  and  in 
force  at  the  time  the  state  was  admitted  into  the  Union,  and 
not  inconsistent  with  the  constitution,  should  be  and  remain  in 
full  force  as  the  laws  of  the  state  until  altered  or  repealed,  or 
until  expired  by  their  own  limitation.  This  provision  is 
likewise  self-executing.  By  it,  rights  were  preserved.  It 
operated  of  itself  to  keep  in  force  a  system  of  laws  for  the 
government  of  the  state,  unless  such  laws  were  inconsistent 
with  the  constitution.  But,  as  to  any  such  repugnant  statutes, 
it  operated  as  an  effective  repeal,  for,  when  the  constitution 
became  the  fundamental  law,  acts  in  conflict  with  it  yielded; 
and  when  the  question  of  a  conflict  is  presented  to  the  court, 
and  the  conflict  clearly  appears,  the  statute  must  be  decided  to 
be  inoperative  and  void.  (Cooley  on  Constitutional  Limita- 
tions, page  58.)    As  the  supreme  court  of  Illinois  has   very 
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recently  said,  by  way  of  repetition  of  one  of  its  earlier  decis- 
ions: <<Ttie  understanding  with  all  persons  is  that  a  law 
passed,  either  before  or  after  the  adoption  of  the  constitution, 
which  is  repugnant  to  its  provisions,  must  be  held  to  be  of  no 
valid  force,  and  precisely  a?  if  it  had  been  repealed  before  the 
performance  of  the  act"  {Washington  Home  of  Chicago  v. 
CUy  of  Chicago,  157  lU.  414,  41  N.  E.  893.) 

We  find  high  authority  for  our  opinion  in  the  case  of  Norton 
V.  Ooinmissioners,  129  U.  S.  479,  9  Sup.  Ct  322,  where  the 
supreme  court  refused  to  uphold  the  doctrine  that,  when  a  state 
government  commenced  under  a  new  constitution,  an  act  of 
the  legislature  was  amended  by  a  constitutional  provision  so 
as  to  substitute  a  vote  of  three-fourths  for  that  of  a  majority  of 
votes  cast  at  an  election  for  or  against  the  issuance  of  bonds. 
The  court  refer  to  the  argument  that  the  constitution  extended 
the  law  to  the  enactment  of  a  statute,  and  reject  the  view  that 
a  law  inconsistent  with  the  constitution  when  adopted  is  re- 
enacted,  *<so  to  speak,"  bj"  a  section  like  No.  1  of  the  sched- 
ule to  the  constitution  of  Montana. 

"The  power  of  ordinary  legislation,"  says  Chief  Justice 
Fuller,  *<is  vested  under  all  our  constitutions,  in  the  legisla- 
tures, and  the  constitutional  convention  of  Tennessee  did  not 
assume  to  exercise  such  power.  The  amendment  of  a  law  is 
usually  accomplished  according  to  a  prescribed  course,  and 
there  is  nothing  here  to  justify  the  conclusion  that  section  29 
of  Article  II  was  designed  to  operate  by  way  of  amendment 
to  prior  laws  nor  can  it  so  operate,  nor  the  act  of  1870  be 
held  to  have  been  kept  in  force,  for  the  reasons  already  indi- 
cated." {Norton  v.  CommiasionerSy  129  U.  S.  479,  9  Sup.  Ct 
322.) 

From  these  views  it  follows  that  the  prohibition  clause 
against  any  discrimination  against  a  domestic  corporation  is 
self -executing  as  a  prohibition,  but  not  as  an  affirmative  im- 
position upon  or  securement  to  foreign  companies  of  the 
rights  or  privileges  expressly  only  accorded  by  the  state  laws 
to  domestic  companies.  It  also  follows  that  by  section  697, 
originally  a  territorial  statute,  a  greater  burden  was  put  upon 
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appellant  than  was  placed  upon  a  foreign  company  of  a  similar 
character.  The  statute,  therefore,  being  inconsistent  with 
the  constitution  was  annulled  by  the  adoption  of  the  constitu- 
tion. 

The  judgment  of  this  court  heretofore  rendered,  affirming 
the  judgment  of  the  district  court  is  set  aside  and  reversed, 
and  the  judgment  of  the  district  court  and  the  order  over- 
ruling a  motion  for  a  new  trial  are  reversed,  and  the  cause  is 
remanded,  with  directions  to  grant  a  new  trial. 

Heversed. 

Pemberton,  C.  J.,  and  De  Wrrr,  J.,  concur. 
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In JUNCTXOK— Temporary  order—Tenants  in  common  of  mining  property. ^Whare  it  ap- 
peared on  application  for  a  preliminary  injunction  In  an  action  by  the  owner  of  the 
majority  interests  in  mining  premises,  that  the  defendant,  as  lessee  of  the  owner  of 
the  mUiority  interests,  while  not  actively  excluding  plaintiff  company,  was  working 
the  properties  and  extracting  ores  therefro.n  against  the  protest  of  the  plaintiff,  that 
defendant  had  promised  plaintiff's  president  to  desist  but  had  resumed  operations 
when  the  latter  left  the  state,  and  had  attempted  to  conceal  shipments  of  ore.  the 
granting  of  the  Injunction  on  the  ground  that  defendant  as  a  tenant  in  common  was 
assuming  exduslre  ownership  orer  the  property,  within  section  602,  Code  of  Gtril 
Procedure,  will  not  be  disturbed  on  appeal  as  an  improper  exercise  of  Judicial  discre- 
tion. (Anaeonda  Copper  Mining  Co,  y.  Butte  <t  Boston  Mining  Co.,  17  Mont.  619. 
cited.) 

Appeal  from  Fi/rat  Judicial  District^  Lewis  and  Clarke 
County. 

Injunction.  Plaintiff's  applieation  for  a  temporary  in- 
junction was  granted  by  Buck,  J.     Affirmed. 

B.  P.  Carpenter  and  Massena  Bullard,  for  Appellant. 

I.  One  tenant  in  common  of  a  mine  has  the  right  to  work 
it,  on  failure  of  his  cotenants  to  work  it.  (a)  At  common  law 
he  has  the  right  to  work  it  (and  take  all  the  profits).  (Me  Cord 
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V.  Oakland  Mining  Co.y  64  Cal.  134;  Pico  v.  Columbet,  12 
Cal.  414;  1  Washburn  on  Real  Property,  page  694,  et  8€q,\ 
Early  v.  Friend^  14  M.  R.  271,  16  Grattan  21;  Graham  v. 
Piercey  14  M.  R.  308,  19  Grattan  28.)  (b)  Properly  work- 
ing a  mine  by  one  tenant  in  common  is  not  waste.  {McCord 
V.  OoMand  Mining  Co,,  64  Cal.  139,  142,  148;  Ned  v.  Neel, 

19  Penn.  St.  328;  Irvnn  v.  Covode^  24  Penn.  St.  162;  Vervalm 
V.  Oldery  10  M.  R.  640;  Job  v.  Potton,  14  M.  R.  329;  Crary 
V.  CamjiheU,  3  M.  R.  270;  Coleman's  Appeal,  14  M.  R.  221; 
Early  v.  Friend,  14  M.  R.  271;  Hihn  v.  Peck,  18  Cal.  643.) 
(c)  A  mine  is  of  no  value  if  forever  idle.  Mines  are  useful 
only  for  the  production  of  ore.  The  general  purpose  of  the 
ownership  of  a  mine  is  that  ore  may  profitably  be  extracted 
therefrom,  and  courts  will  not  give  to  a  statute  any  doubtful 
construction  to  prevent  the  working  of  a  mine.  Public  policy 
will  be  considered.  (Freeman  on  Cotenancy,  etc.,  §  249a; 
Gaines-  v.  Green  Pond  Mining  Co.,  15  M.  R.  153,  159  and 
cases  cited;  4  Kent.  (Marg.)  page  77;  Falls  v.  McAfee,  7  M. 
R.  639.)  (d)  The  extraction  of  ore  by  a  proper  working  of  a 
mine  does  not  lessen  its  value  within  the  meaning  of  the  Mon- 
tana statutes,  when  the  ore  is  accounted  for.  The  objecting 
cotenant  gains  more  than  he  loses.  The  extraction  of  ore  is 
the  ordinary  use  of  a  mine.     (Cases  supra,) 

II.  (a)  Section  529  of  the  Code  of  Civil  Procedure  was  not 
intended  to  prevent  any  tenant  in  common  from  properly  work- 
ing a  mine  in  case  his  cotenants  refused  to  work  it  or  join  with 
him  in  working  it.  (b)  The  owner  of  the  greater  interest  may 
always  control  the  working  of  the  mine.  If  no  tenant  in  com- 
mon wishes  to  work  it  it  may  be  idle.  If  all  work  it  together, 
there  is  a  mining  partnership,  and  the  majority  in  interest  can 
control.  In  this  case  there  is  no  semblance  of  a  mining  partner- 
ship. (Civil  Code  of  Montana,  §§  3350,  3369;  Stuart  v. 
Adams,  89  Cal.  367.)  If  the  majority  in  interest  will  not 
work  it  at  all,  this  failure  to  work  it  will  not  be  permitted  to 
freeze  out  the  minority  interest,  (c)  Section  592  was  intended 
to  prevent,  not  the  use,  but  the  abuse  of  common  property  by 
a  cotenant. 
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II.  G.  <&  8.  II.  Mclntire^  for  Bespondent. 

Per  Cubiam. — The  defendant  appeals  from  an  order  grant- 
ing an  injunction  pendente  lite.  Plaintiff  is  owner  of  the  ma- 
jority fractional  interests  in  certain  mining  claims.  Defend- 
ant is  lessee  from  the  owner  of  the  minority  fractional  inter- 
ests of  said  claims.  Plaintiff  asked  a  preliminary  injunction, 
which  was  granted,  restraining  defendant  from  working  the 
mines.     From  that  order  this  appeal  is  taken. 

These  temporary  injunctions  rest  largely  in  the  discretion  of 
the  district  court.  (Anaxionda  Copper  Mining  Co.  v.  Butte 
&  Boston  Mining  Co.^  17  Mont.  619,  and  cases  cited.)  We 
think  that  it  appears  from  the  record  sufficiently  to  justify  the 
discretion  exercised  by  the  district  court  that  the  defendant 
was  alone  working  the  mines;  that,  while  he  was  not  actively 
excluding  the  plaintiff  from  participation  in  the  work,  still  the 
defendant  was  acting  alone,  and  against  the  protests  and  objec- 
tions of  the  plaintiff;  that  after  the  plaintiff,  through  its  presi- 
dent, so  objected  and  protested,  the  defendant  promised  to 
cease  operations;  that  after  this  promise  the  president  of  the 
plaintiff,  who  seems  to  have  been  acting  in  its  behalf,  left  the 
state  temporarily,  and  that  thereupon  the  defendant  again 
commenced  to  prosecute  his  mining  operations;  that,  while  de- 
fendant alleges  he  is  willing  to  account  for  the  proceeds  of  the 
ore  mined,  still  it  appears  that  the  plaintiff,  through  its  presi- 
dent, was  obliged  to  resort  to  the  proceeding  of  stopping  pay- 
ment for  the  ores  at  the  smelter,  in  this  state;  and  that,  after 
payment  on  said  ores  had  been  so  stopped,  the  defendant  clan- 
destinely shipped  the  next  quantity  of  ores  to  a  smelter  out- 
side of  the  state.  While  expressing  at  this  time  no  opinion  as 
to  what  should  be  the  final  decision  of  the  case  after  all  the 
facts  appear  upon  examination  and  cross-examination  of  wit- 
nesses, we  are  of  opinion  that  the  facts  recited,  and  before  the 
district  court,  were  sufficient  to  sustain  the  discretion  o(  that 
court  in  finding,  as  a  preliminary  question,  that  the  defendant 
was  assuming  and  exercising  exclusive  ownership  over  the 
property  jointly  owned  by  the  parties.     (Code  of  Civil  Pro- 
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cedure,  §  592;  Anaconda  Copper  Mining  Co.  y.  BiUte  <& 
Boston  Mining  Co.,  17  Mont.  519.)  The  order  of  the  dis- 
trict court  is  affirmed. 


HUNTER,  Respondent,  v.  CONRAD  et  al.,  Appellants. 

[  Submitted  March  ao,  1896.    Decided  April  is,  1896.  ] 

CovTRACTB—Partntnhip— Participation  in  pn)^to—£/«?«ton.— Where  H.  loaned  defend- 
ants, a  banking  Ann,  $5,000  for  a  certain  period,  under  an  agreement  that  in  consid- 
eration of  the  loan  said  H.  should  be  entitled  to  the  rights  of  an  equal  partner,  with- 
out liability  for  losses,  and  at  the  expiration  of  the  per  led  named  should  recelye  one- 
third  of  the  net  profits  accruing  in  the  business,  with  the  priyllege  of  continuing  the 
agreement,  and  in  the  event  of  the  one-third  of  the  profits  not  equaling  in  amount 
ten  per  cent,  per  annum  on  the  loan,  H.  might  waive  his  right  to  profits,  whereupon 
defendants  would  pay  hlra  interest  on  the  loan  at  ten  per  cent,  per  annum,  and  at  the 
expiration  of  such  fierlod  H.  exercised  his  option  to  take  the  interest  on  his  money 
instead  of  participating  in  the  profits,  this  arrangement  did  not  make  H.  a  partner 
with  the  defendants  as  between  themselves,  nor  constitute  the  loan  a  contribution  to 
the  capital  stock. 

BAmE—Eleetion  under  agreement— Sufficiency  of  notice.— Jn  such  case  where  H.  was  act- 
ing as  cashier  of  the  bank,  and  at  the  expiration  of  the  contract  made  the  proper  en- 
tries in  the  books  showing  his  election  to  take  the  interest  instead  of  the  third  of  the 
profits,  such  entries  were  a  sufficient  notice  to  defendants  that  he  had  so  elected. 

Appeal  from  Sixth  Jitdicial  District,  Park  County. 

Action  on  promissory  note.  The  cause  was  tried  before 
Henry,  J.     Plaintiflf  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  on  a  promissory  note.  The  execution  of 
the  note  is  admitted.     The  defendants  allege,  in  their  answer: 

"  (1)  That  on  the  15th  day  of  June,  1892,  and  for  a  long 
time  prior  thereto,  the  defendants,  J.  H.  Conrad  and  S.  C. 
Hunter,  were  and  had  been  partners,  engaged  in  the  business 
of  banking  at  Red  Lodge,  Montana,  under  the  firm  name  and 
style  of  J.  H.  Conrad  &  Co. 

"  (2)  That  on  the  said  15th  day  of  June,  1892,  the  said  L. 
R.  Hunter,  being  desirous  of  becoming  a  member  of  the  said 
vou  xvin.-i2 
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partnership,  advanced  to  the  said  partnership  the  sum  of  five 
thousand  dollars,  which  said  advance  was  evidenced  by  the  note 
in  suit,  and  an  a^eement  was  then  and  there  entered  into  be- 
tween the  said  J.  H.  Conrad  and  S.  C.  Hunter  and  L.  R. 
Hunter  whereby  the  said  L.  R.  Hunter  was  then  and  there  to 
become  an  equal  partner  in  the  said  banking  business,  which 
said  agreement  was  in  words  and  figures  as  follows,  to  wit : 

'^' Red  Lodge,  Montana,  June  15th,  1892.  January  1st, 
without  grace,  after  date,  for  value  received,  we,  or  either  of 
us,  jointly  and  severally,  promise  to  pay  to  the  order  of  L.  R. 
Hunter  five  thousand  dollars,  payable  at  the  office  of  J.  H. 
Conrad  &  Co. ,  bankers.  Red  Lodge,  Montana.  J.  H.  Con- 
rad.    S.  C.  Hunter.' 

''  'For  and  in  consideration  of  the  above  loan  of  five  thous- 
and dollars  ($5,000),  by  L.  R.  Hunter,  to  J.  H.  Conrad  and 
S.  C.  Hunter,  doing  business  as  bankers  in  Red  Lodge,  Park 
county,  Montana,  the  said  L.  R.  Hunter  shall  receive  one- 
third  of  the  net  profits  accruing  in  the  said  banking  business, 
and  he  shall  be  entitled  to  all  the  rights  and  privileges  of  an 
equal  partner,  during  the  period  of  this  contract,  which  shall 
continue  in  full  force  and  effect  until  the  1st  day  of  January, 
1893,  the  said  L.  R.  Hunter  reserving  the  right  to  continue 
the  contract  for  a  longer  period  provided  it  may  be  agreeable 
to  all  concerned.  And  it  is  further  agreed  that  the  said  L.  R. 
Hunter  shall  in  no  way  be  liable  for  any  losses  incurred  in  said 
banking  business.  And  it  is  further  agreed  that,  in  event  of 
the  one-third  profits  not  equalling  in  amount  ten  per  cent,  per 
annum  on  the  five  thousand  dollars  ($5,000),  then  and  in  that 
event  the  said  L.  R.  Hunter  waives  his  right  to  any  of  the 
profits  accruing,  and  the  said  J.  H.  Conrad  and  S.  C.  Hunter 
agree  to  pay  him  interest  on  the  loan  at  the  rate  of  ten  per 
cent,  per  annum.     J.  H.  Conrad.     S.  C.  Hunter. ' 

^' '  Indorsements  :  'Pay  the  within  to  Thomas  Hunter,  or 
order.     L.  R.  Hunter.'" 

The  defendants  allege  that,  pursuant  to  said  arrangement 
and  contract,  the  payee  of  the  note,  L.  R.  Hunter,  became, 
ever  since  has  been,  and  now  is,  a  partner  and  member  of  the 
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firm  of  J.  H.  Conrad  &  Co. ;  that  the  note  was  given  solely 
as  evidence  of  the  contribution  of  said  L.  R.  Hunter  to  the 
capital  stock  of  the  firm  of  J.  H.  Conrad  &  Co. ;  that  the  note 
became  null  and  void  as  an  evidence  of  debt  after  the  election 
of  L.  R.  Hunter  to  continue  the  partnership,  which  they  al- 
lege he  did  on  the  1st  of  January,  1893;  that  the  plaintiff  ac- 
quired whatever  title  he  has  to  the  note  subsequent  to  its  ma- 
turity, with  a  full  knowledge  of  all  the  facts  regarding  its  ex- 
ecution, and  the  purpose  for  which  it  was  to  be  used,  and 
with  the  full  knowledge  of  the  fact  that  it  represented  L.  R. 
Hunter's  contribution  to  the  capital  stock  of  said  firm,  as  a 
partner  in  said  firm,  and  that  it  was  to  be  void  after  said  L. 
R.  Hunter  elected  to  continue  in  said  firm  after  the  1st  of 
January,  1893. 

The  replication  admits  the  execution  of  the  contract  set  up 
in  the  answer,  but  denies  that  L.  R.  Hunter  was  ever  a  partner 
or  member  of  the  firm  of  J.  H.  Conrad  &  Co.,  and  every  other 
allegation  of  the  answer. 

The  case  was  tried  to  a  jury.  The  jury  rendered  special 
findings  of  fact,  and  a  general  verdict  for  the  plaintiff.  From 
the  judgment  rendered  in  accordance  therewith,  and  an  order 
overruling  their  motion  for  a  new  trial,  the  defendants  ap- 
peal. 

Savage  cfe  Dayj  for  Appellants. 

The  parties  had  reduced  their  agreement  to  writing,  and  it 
was  the  duty  of  the  court  after  hearing  the  testimony  of  the 
witnesses  as  to  the  attending  circumstances  to  interpret  such 
contract  to  the  jury.  Whether  the  effect  of  the  agreement 
was  to  constitute  a  partnership  was  a  matter  for  the  determin- 
ation of  the  court.  {Meehan  v.  Valentine^  29  Fed.  Rep.  276; 
Parchen  v.  Anderson^  5  Mont.  438;  Thompson  on  Trials,  § 
1132;  Cumpston  v.  McNair^  1  Wend.  457;  Dunlay  v.  Elford^ 
22  S.  C.  304. 

The  court  in  giving  the  first  three  instructions  submitted  to 
the  jury  the  question  of  a  loan,  which  we  submit  is  not 
supported  by  the  evidence  in  the  case.     The  contract  taken  in 
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connection  with  the  subsequent  dealings  of  the  partners 
clearly  contemplated  the  existence  of  the  partnership  between 
the  date  of  the  agreement  and  January  1,  1893.  There  was 
shown  here  a  participation  in  the  business  as  a  partner  which 
supplied  the  element  wanting  in  the  case  of  Meehan  ▼.  Vol- 
entine^  supra. 

O.  F.  Goddard^  for  Respondent. 

Pebiberton,  C.  J.  The  appellant  assigns  as  error  the 
giving  of  the  instructions  of  the  court,  contending  that  they 
are  not  supported  by  the  evidence.  The  instructions  are  as 
follows: 

<<(!)  If  you  believe  from  the  evidence  in  the  case,  that 
the  $5,000,  mentioned  in  the  first  cause  of  action  of  plain- 
tiff^ s  complaint,  were  a  loan  made  by  L.  R.  Hunter  to  J.  H. 
Conrad  and  S.  C.  Hunter,  and  were  not  a  contribution  to  the 
capital  stock  of  said  firm;  that  said  L.  R.  Hunter  was  to  re- 
ceive 10  per  cent,  on  said  sum  in  case  he  so  elected  to  take 
said  sum  in  lieu  of  profits,  and  that  said  L.  R.  Hunter  did, 
on  the  first  day  of  January,  1893,  elect  to  take  10  per  cent, 
on  said  sum, — ^then  you  will  find  for  the  plaintiff  upon  the 
first  cause  of  action. 

<<(2)  The  jury  are  instructed,  that  if  you  find,  from  the 
evidence,  that  the  $5,000,  as  evidenced  by  the  note  in  suit, 
were  advanced  by  L.  R.  Hunter,  as  a  loan  to  the  defendants, 
and  that  said  note  was  conditioned  upon  the  election  of  L.  R. 
Hunter  to  become  a  partner,  and  that  such  election  was  to  be 
made  by  L.  R.  Hunter  January  1,  1893;  and  if  you  find  that 
he  did  elect,  on  or  about  the  said  date,  not  to  become  a 
member  of  said  firm  and  a  partner  therein,  but  on  the  con- 
trary he  elected  to  waive  his  right  to  profits  in  the  said  busi- 
ness, and  to  claim  the  10  per  cent,  interest  on  the  said 
advance,  and  in  pursuance  of  said  election,  charged  up  the 
interest  of  the  said  advance  upon  the  books  of  the  bank, — 
such  election  and  such  entry  would  be  sufficient  notice  to  the 
defendants  of  such  election. 

*'(3)   The  jury  are  instructed  that  if  you  find,  from  theevi- 
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dence,  that  the  $5,000,  as  eyiclenced  by  the  note  in  suit,  were 
advanced  to  the  defendants  as  a  loan,  and  that  L.  R.  Hunter 
elected,  under  the  contract  attached  to  the  note,  on  or  about 
January  1,  1893,  to  take  interest  on  the  sum  so  advanced  at 
10  per  cent,  per  annum  instead  and  in  lieu  of  one-third  of  the 
profits  of  the  banking  business  of  J.  H.  Conrad  &  Co.,  then 
the  charging  in  the  books  of  the  bank  of  the  said  interest  by 
L.  K.  Hunter,  the  cashier,  would  be  sufficient  notice  to  the 
defendants  of  such  election  on  the  part  of  the  said  L.  R. 
Hunter." 

The  jury  found,  in  effect,  that  L.  R.  Hunter  was  never  a 
partner  in  the  banking  business  of  J.  H.  Conrad  &  Co.,  and 
that  the  $5,000  put  into  the  business  by  L.  R.  Hunter  was  a 
loan. 

The  contract  designates  the  $5,000,  the  amount  of  the  note, 
as  a  loan,  in  consideration  of  which  J.  H.  Conrad  and  S.  C. 
Hunter  were  to  allow  L.  R.  Hunter  one-third  of  the  profits 
of  the  banking  business  of  J.  H.  Conrad  &  Co.,  during  the 
existence  of  the  contract,  and,  in  the  event  of  the  one-third  of 
the  profits  not  equaling  10  per  cent,  per  annum  on  the  $5,000, 
then  L.  R.  Hunter  waives  his  right  to  profits,  and  is  to  be 
paid  10  per  cent,  per  annum  for  the  loan  of  said  sum. 

The  evidence  is  practically  undisputed  that,  about  the  1st  of 
January,  1893,  L.  R.  Hunter  elected  to  take  10  per  cent, 
interest  on  said  loan.  It  seems  the  one-third  of  the  profits  of 
the  business  fell  short  of  equaling  10  per  cent,  on  the  $5,000. 
L.  R.  Hunter  testified  that  he  informed  S.  C.  Hunter,  about 
January  1,  1893,  of  the  condition  of  the  business,  and  that  he 
had  taken  his  10  per  cent,  interest,  instead  of  one-third  of  the 
profits,  as  it  is  conceded  he  had  a  right  to  do  under  the  con- 
tract. S.  C.  Hunter  does  not  dispute  this  evidence.  He 
says  he  will  not  testify  that  L.  R.  Hunter  did  not  so  inform 
him  about  the  1st  of  January,  1893.  It  is  shown  also  that 
about  the  1st  day  of  January,  1893,  L.  R.  Hunter,  who  was 
the  cashier,  and  in  charge  of  the  banking  business  of  J.  H. 
Conrad  &  Co.,  made  'the  proper  entries  in  the  books  of  the 
concern,  showing  his  ebction  to  take  the  10  per  cent,  interest, 
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instead  of  the  one-third  of  the  profits  of  the  business.  Ffom 
this  consideration  of  the  testimony,  we  think  there  was  suf- 
ficient evidence  to  support  the  findings  of  the  jury  and  the 
instructions  of  the  court. 

Under  the  contract,  L.  R.  Hunter  had  the  option  of  elect- 
ing, on  the  1st  of  January,  1893,  to  take  10  per  cent,  interest 
on  the  $5,000,  or  one- third  of  the  profits,  and  continue  the 
contract  with  J.  H.  Conrad  &  Co-  He  made  his  election  to 
take  the  10  per  cent,  and  thereby  made  the  $5,000  a  loan  to 
the  defendants.  Had  he  not  made  this  election,  it  is  imma- 
terial to  consider  what  his  relations  would  have  then  been. 

There  are  many  circumstances  in  the  case  which  would  con- 
stitute L.  R.  Hunter  a  partner  and  member  of  the  firm  of  J. 
H.  Conrad  &  Co. ,  as  to  the  public  'dealing  with  him  and  the 
firm;  but  between  the  parties  to  the  contract  and  arrange- 
ment these  circumstances  cannot  avail  the  defendants.  The 
question  here  is,  not  whether  L.  R.  Hunter  held  himself  out 
to  the  world  as  a  partner,  but  was  he,  in  fact,  a  partner  ?  We 
think  the  court  rightly  instructed  the  jury  as  to  the  law  of  the 
case,  and  that  the  evidence  supports  the  findings  that,  as  between 
the  parties  to  this  suit,  L.  R.  Hunter  was  not  a  partner,  and 
that  the  $5,000,  the  amount  of  the  note  sued  on,  was  a  loan. 

Whether  L.  R.  Hunter  became  a  partner  and  member  of 
the  firm  of  J.  H.  Conrad  &  Co.,  as  between  the  parties,  by 
entering  into  the  contract  attached  to  the  note,  is  principally  a 
matter  of  intention.  (Lindley  on  Partnership,  8,  9.)  This 
intention  may  be  shown  by  the  contract,  and  the  circumstan- 
ces attending  its  execution.  A  very  strong  circumstance  in 
the  case  going  to  show  that  the  parties  to  the  contract  con- 
sidered the  $5,000  in  controversy  a  loan,  and  so  construed  it, 
is  the  fact  that  J.  H.  Conrad  and  S.  C.  Hunter  executed  to  L. 
R.  Hunter  their  note  therefor.  If  the  $5,000  were  contri- 
buted to  the  capital  of  the  firm,  by  L.  R.  Hunter,  as  his  share 
thereof,  why  the  necessity  or  the  reason  for  Conrad  and  S.  C. 
Hunter  executing  their  note  to  him  for  the  amount  ?  If  it  was 
a  contribution  to  the  capital,  no  note  was  necessary  to  be 
given  for  any  conceivable  purpose. 


18  Mont.]  Gillespie  v.  Dion.  183 

We  think  loaning  J.  H.  Conrad  &  Co.  the  $5,000  in  con- 
sideration of  one-third  of  the  profits  of  the  business  did  not 
necessarily  constitute  L.  R.  Hunter  a  partner  as  between  the 
parties  to  the  suit.  {OiUy.  FerrU^  82  Mo.  156;  Legettw. 
Hyde,  68  N.  Y.  272.) 

Another  circumstance  going  to  show  that  the  parties  con- 
sidered the  $5,000  a  loan,  and  not  a  contribution  to  the  capital 
of  the  firm,  is  the  provision  in  the  contract  that  L.  R.  Hunter 
should  not  be  liable  for  losses. 

We  think  the  case  was  fairly  tried,  and  the  proper  result 
reached.     The  judgment  and  order  appealed  from  are  affirmed. 

Affirmed. 
De  Witt  and  Hunt,  JJ,,  concur. 


GILLESPIE,  Respondent,  v.  DION,  Appellant. 

[Submitted  April  7. 18P6.    Decided  ICay  4,  1«96.] 

ELECTIONS—Speefalproeeedina— J'uK4d<eC<ofua/ace8.-Axi  election  contest  authorized' 
by  section  1048.  Fifth  Dlrlslon  of  the  Compiled  Statutes,  being  a  special  proceeding* 
the  Jurisdictional  facts  must  appear  on  the  face  of  the  proceedings,  and  therefore, 
where  the  statute  permits  a  contest  to  be  Instituted  only  by  an  elector,  the  omission 
of  the  contestant  to  show  by  averment  on  the  face  of  the  record  that  he  Is  an  elector* 
Isf&taL 

Sams— Statement  of  conleiU— Amendment,— In  an  election  contest  Instituted  under  sec- 
tion 1043.  Fifth  DlYlslon  of  the  Complied  Statutes,  where  the  contestant's  statement 
failed  to  state  a  jurisdictional  fact,  no  amendment  offered  or  made  after  the  lapse  of 
the  ten  days  aUowed  by  the  statute  for  Instituting  the  contest  could  cure  the  defect  or 
gfre  the  court  Jurisdiction  to  act. 

Sams— Stt.0lclentfj/  of  statement— ^memlfnent.— Under  section  1048,  Fifth  Division  of  the 
Complied  Statutes,  requiring  the  contestant  of  an  election  to  file,  within  ten  days 
thereafter,  a  statement  specifying  the  grounds  of  contest,  a  statement  merely  alleging 
that  marked  ballots  were  voted  and  counted  In  a  certain  precinct,  and  that  owing  to 
coofaslon  at  the  time  the  votes  were  counted,  mistakes  were  made,  and  which  failed 
to  state  that  the  contestant  was  a  candidate  for  the  office  In  question,  or  that  any  one 
of  the  ballots  were  unlawfully  marked,  or  the  nature  of  the  alleged  mistakes,  or  that 
they  affected  the  result,  or  the  number  of  votes  cast  at  that  precinct,  or  that  any  elec- 
tors were  prevented  from  voting  by  fraud  or  other  misconduct.  Is  Insufficient.  A 
statement  so  defective  cannot  be  cured  by  amendment  after  the  time  allowed  by  law 
for  commencing  proceedings  has  expired.  {Heyfron  v.  Mdhoney,  9  Mont.  487, 
cited.) 

Appeal  from  Seventh  Judicial  Diatricty  Davoson  CaurUy. 
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Election  Contest.  Jadgment  was  rendered  by  Milbubx, 
J.,  declaring  the  election  void  as  to  both  parties.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff,  Gillespie,  seeks  to  contest  the  election  of 
Henry  Dion,  the  defendant  and  contestee,  to  the  office  of 
county  treasurer  for  Dawson  county.  On  November  21,  1894, 
the  plaintiff  commenced  this  proceeding,  by  filing  the  follow- 
ing paper  with  the  county  clerk  of  Dawson  county  : 

*<  State  of  Montana,  County  of  Dawson — ss.  :  To  James 
McCormick,  County  Clerk  of  Dawson  County,  Montana  :  At 
a  meeting  of  the  board  of  canvassers  of  Dawson  county,  held 
at  Glendive,  on  the  12th  day  of  November,  1894,  Henry  Dion 
was  declared  elected  to  the  office  of  treasurer  of  said  county. 
Now,  therefore,  I  notify  you  that  I  will  contest  the  said  elec- 
tion at  the  next  meeting  of  the  district  court  of  the  Seventh 
judicial  district,  state  of  Montana,  on  the  following  grounds  : 
(1)  That  marked  ballots  were  voted  and  counted  at  said  elec- 
tion in  said  county  in  the  precinct  in  Glendive,  and  that,  owing 
to  the  noise  and  confusion  existing  at  the  time  the  votes  in  said 
precinct  were  being  counted,  many  mistakes  occurred;  and, 
from  information  received,  it  is  my  firm  belief  that,  if  said 
votes  were  recounted,  it  would  result  in  showing  a  majority 
for  me,  sufficiently  large  to  have  elected  me,  instead  of  Henry 
i)ion;  and  I  will  respectfully  ask  the  court  to  order  a  recount 
of  the  votes  cast  in  said  precinct.  (2)  That  the  poll  books 
from  Redwater  precinct,  in  said  county,  do  not  show  that  the 
judges  and  clerks  were  sworn  when  canvassed  by  the  canvassing 
board  of  said  county,  as  required  by  law.  [Signed]  Alex.  S. 
Gillespie. 

«*State  of  Montana,  County  of  Dawson — ss. :  I,  Alexander 
S.  Gillespie,  having  read  the  foregoing  affidavit,  solemnly 
swear  that  the  said  affidavit  is  true,  and,  as  to  those  matters 
therein  stated  on  the  information  and  belief,  that  I  believe 
them  to  be  true.     [Signed]     Alex.  S.  Gillespie. 

''Sworn  to  and  subscribed  before  me,  this  21&t  day  of  No- 
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vember,  1894.  James  McCormick,  County  Clerk  and  Clerk 
of  the  Board  of  County  Commissioners.  [Seal  of  Dawson 
County,  Montana.]" 

On  the  same  day,  the  county  clerk  and  the  clerk  of  the 
board  of  county  commissioners  of  Dawson  county  issued  the 
following  notice : 

"State  of  Montana,  County  of  Dawson — ss.  i  To  Henry 
Dion,  Contestant :  Take  notice  that  you  are  hereby  required 
to  appear  on  the  first  day  of  the  next  term  of  the  district  court 
of  the  Seventh  judicial  district  in  and  for  the  county  of  Daw- 
son, to  be  held  at  (jlendive,  in  said  county,  at  which  time  and 
place  all  grounds  of  contest  of  your  election  at  the  last  gen- 
eral election  held  in  said  county,  November  the  6th,  A.  D. 
1894,  as  treasurer  of  the  said  county  of  Dawson,  specified  in 
the  statement  hereto  annexed,  will  be  brought  before  the  said 
court  for  trial.  Witness  my  hand  and  the  seal  of  Dawson 
county,  this  21st  day  of  November,  A.  D.  1894.  James  Mc- 
Cormick, County  Clerk  and  Clerk  of  the  Board  of  County 
Commissioners.     [Seal.] " 

The  record  shows  that  on  November  21,  1894,  the  sheriff 
personally  served  the  writ  or  -statement  by  delivering  a  true 
copy  to  the  defendant.  On  December  17,  1894,  the  papers 
were  filed  in  the  district  court.  On  January  28,  1895,  the  de- 
fendant filed  a  motion  to  quash  the  statement.  This  motion 
was  very  specific.  It  alleged  that  the  statement  was  insufii- 
cient  to  give  the  courc  jurisdiction  to  hear  and  determine  any 
contest  whatever,  or  at  all,  and  did  not  state  facts  sufficient  to 
warrant  the  relief  prayed  for,  or  any  relief,  in  that  it  did  not 
show  :  (1)  That  A.  S.  Gillespie  is  an  elector  of  the  county  of 
Dawson,  or  state  of  Montana;  or  that  he  was  a  nominee  for 
the  office  of  treasurer  for  Dawson  county.  (2)  In  that  it 
failed  to  show  that  Gillespie  had  any  interest  whatever  in  the 
contest,  or  that  said  Gillespie  would  be  benefited  in  any  way 
whatever,  or  at  all,  if  a  hearing  was  had  or  instituted  by  the 
court  under  said  notice.  (3)  In  that  the  statement  failed  to 
show  the  number  of  ballots  that  were  marked  and  voted  in 
Glendive  precinct,  and  failed  to  show  that  any  distinguishing 
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'  mark  was  upon  said  ballots  other  than  that  provided  for  in 
sections  23  and  24  of  '<  An  act  providing  for  printing  and  dis- 
tributing ballots  at  the  public  expense,  and  to  regulate  votiag 
at  territorial  and  other  elections,"  approved  March  13,  1889. 
(4)  In  that  the  statement  failed  to  show  how  the  ballots  were 
marked,  or  whether  the  same  was  a  distinguishing  mark 
thereon,  so  that  the  same  could  be  identified  or  was  identified; 
and  further  failed  to  show  that  such  ballots  were  marked  with 
a  view  to  identify  them,  or  that  any  electors  or  nominees  were 
prejudiced  by  marks  placed  thereon;  and  further  failed  to  shoiiv^ 
that  the  marks  upon  any  ballot  were  prejudicial  in  any  way  to 
said  Gillespie.  (5)  In  that  the  statement  fadled  to  show  that 
the  judges  of  election  of  Glendive  precinct  committed  any  mis- 
takes or  errors  in  canvassing  the  vote  of  said  precinct;  and 
further  failed  to  show  what  act  done  and  performed  by  them 
constituted  a  mistake.  (6)  In  that  the  statement  failed  to  show 
that  there  was  any  noise  or  confusion  made  or  existing  at 
Glendive  precinct  when  the  vote  was  being  counted.  (7)  In 
that  the  statement  failed  to  show  that  any  vote  or  votes  were 
counted  for  Henry  Dion,  as  treasurer  for  Dawson  county,  by 
the  judges  of  election  of  Glendive  precinct,  or  any  precinct  in 
Dawson  county,  which  were  not  cast  for  him;  and  further 
failed  to  show  that  any  illegal  vote  or  votes  were  canvassed 
or  counted  for  Henry  Dion,  as  treasurer  for  Dawson  county, 
in  any  precinct  in  Dawson  county.  (8)  In  that  the  said  state- 
ment failed  to  show  that  the  judges  and  clerks  who  counted 
and  canvassed  the  votes  of  Redwater  precinct  were  not  sworn 
in  fact. 

This  motion  was  denied  by  the  court.  The  defendant  ex- 
cepted. 

On  February  4,  1895,  the  plaintiff  filed  an  '*  amended  notice 
and  grounds  of  contest"  To  support  his  motion  for  leave  to 
file  the  amendment,  plaintiff  tiled  an  affidavit  to  the  effect  that 
the  facts  set  forth  in  his  amended  notice  concerning  two  pre- 
cincts, to  wit,  Tokna  and  Newlon,  were  not  known  to  him  at 
the  time  he  filed  and  served  his  original  notice  of  contest,  on 
November  21,  1894,  although  he  had  used  and  exercised  all 
possible  diligence  to  discover  the  same. 
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The  amended  paper,  after  setting  forth  that  the  defendant 
herein,  Henry  Dion,  was  declared  elected  to  the  office  of  treas- 
urer at  a  meeting  of  the  board  of  canvassers  of  Dawson  county, 
held  at  Glendive,  county  seat,  oq  November  12,  1894,  pro- 
ceeded by  notifying  said  Henry  Dion  that  he  (Gillespie)  would 
contest  the  election  of  baid  Dion  as  treasurer  of  said  county,  at 
the  next  approaching  meeting  of  the  district  c  )urt,  upon  the 
following  grounds.  The  grounds  set  forth  specified  that  Gil- 
lespie is,  and  at  all  times  mentioned  in  the  notice  was,  an  elec- 
tor and  citizen  and  resident  of  Dawson  county,  and  that,  at  the 
last  election  held  in  the  said  county,  he  was  a  candidate  for 
county  treasurer,  for  which  office  he  had  been  regularly  and 
duly  nominated.  Then  followed  specifications  to  the  effect 
that,  owing  to  the  noise  and  confusion  while  the  clerks  were 
keeping  the  tally  of  the  votes  cast  at  said  election,  it  mis  im- 
possible for  said  clerks  to  make  correct  and  accurate  tallies  of 
the  names  announced  as  being  voted  for;  and  that,  at  the  end 
of  the  counting,  there  were  discrepancies  in  the  two  tally  lists 
by  the  two  clerks,  of  five  or  six  votes;  and  that  certain  ballots 
had  private  marks  put  upon  them,  for  the  purpose  of  distin- 
guishing said  ballots;  and  that,  in  another  precinct,  certain 
votes  were  counted  for  Dion  and  for  this  affiant,  when  in 
reality  there  ought  to  have  been  more  counted  for  affiant  than 
were  actually  counted  for  him;  and  that  the  defendant  was  de- 
clared elected  by  a  majority  of  three  over  plaintiff,  whereas, 
if  the  ballots  cast  at  certain  specified  precincts  could  be  re- 
counted and  correctly  counted,  instead  of  a  majority  of  votes 
being  found  for  Dion,  a  majority  would  be  found  for  Gillespie. 
The  prayer  was  for  a  recount  under  the  direction  and  order  of 
the  court,  and  that  Gillespie  be  by  the  court  duly  declared 
elected  county  treasurer. 

Dion's  counsel  opposed  the  motion  for  leave  to  file  this 
amended  notice  and  grounds  of  contest,  and  excepted  to  the 
order  of  the  court  permitting  the  same  to  be  filed.  Dion  then 
filed  a  demurrer,  raising  the  question  of  jurisdiction  and  other 
general  and  specific  objections,  based  particularly  upon  the 
ground  that  the  statements  in  relation  to  the  alleged  discrep- 
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ancies  and  marks  upon  the  tallies  and  the  ballot  were  not  suf- 
ficiently specific. 

On  May  7,  1896,  Gillespie  tiled  certain  "proposed  amend- 
ments to  the  complaint."  These  amendments  were  substan- 
tially additional  s()ecific  averments  concerning  the  tally  lists  of 
the  votes  cast  and  polled  in  the  Glendive  precinct,  wherein  it 
appeared  that  by  the  tally  kept  by  one  James  M.  Rhoades,  who 
had  been  a  candidate  at  said  election  for  the  office  of  assessor, 
Gillespie  had  a  majority  of  at  least  six  instead  of  three  votes 
for  county  treasurer  in  Glendive  precinct.  There  was  another 
averment  concerning  the  number  of  votes  at  Newlon  precinct. 
Accompanying  these  amendments,  Gillespie  filed  his  affidavit 
to  the  effect  that  he  never  knew  anything  about  these  matters 
in  detail  until  the  time  when  he  filed  his  application  to  amend. 
The  court  granted  this  leave,  whereupon  Gillespie  filed  his 
'*  becond  amended  complaint  and  notice  of  contest."  This  sec- 
ond amended  complaint  and  notice  of  contest  was  a  very  ample 
statement  of  all  original  and  amended  grounds  of  contest,  as 
heretofore  substantially  set  forth. 

Dion  moved  to  strike  out  this  second  amended  complaint 
and  notice  of  contest,  upon  the  ground  that  permission  of  the 
court  had  not  been  received  or  granted  to  file  such  a  document, 
and  that  no  complaint  had  ever  been  filed  in  the  case,  and  that 
the  docujnent  was  an  original  pleading,  and  not  an  amended 
one.  On  May  14,  1895,  the  court  denied  Dion's  motion,  to 
which  order  Dion  duly  excepted.  Dion  then  filed  a  demurrer 
to  the  second  amended  complaint  and  notice  of  contest,  against 
raising  the  question  of  jurisdiction  over  the  person  of  said 
Henry  Dion  or  the  subject  of  action,  and  again  setting  forth 
in  full  the  grounds  upon  wh'ch  he  relied,  and  which  were  sub- 
stantially those  set  forth  to  the  prior  amended  statement.  On 
August  27,  1895,  Dion  moved  to  strike  out  the  first  and  sec- 
ond amended  statements  or  complaints  and  notices  of  contest, 
because  the  same  were  not  properly  filed  and  served  in  ac- 
cordance with  section  1043,  Fifth  Division,  General  Laws 
(Compiled  Statutes,  1887),  and  because  each  constituted  an  en- 
tirely new  cause  of  action,  and  was  barred  under  section 
1043. 
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The  court  denied  these  motions^  and  allowed  the  defendant 
twenty  days  to  answer.  Exceptions  were  preserved.  Dion 
filed  an  answer  to  the  original  notice  and  grounds  of  contest, 
denying  all  averments  of  Gillespie's  original  notice  and  grounds 
of  contest,  to  the  effect  that  there  were  miBtakes,  and,  if  a  re- 
count were  had,  a  majority  would  be  found  large  enough  to 
elect  Gillespie  instead  of  Dion.  Dion  also  denied  all  the 
grounds  of  contest  in  the  amended  notice  and  grounds  of  con- 
test, expressly  saving  his  exceptions  to  the  rulings  of  the  court 
in  allowing  th^  contestant  to  file  an  amended  notice  and  grounds 
of  contest.  He  also  denied  the  averments  of  the  second 
amended  complaint  or  statement  specifically. 

A  trial  was  had  to  the  court.  The  court  found  that  neither 
Dion  nor  Gillespie  had  a  legal  majority,  and  that  the  election 
certificate  issued  to  Henry  Dion  should  be,  and  was,  annulled 
and  declared  void.  Dion  appeals  to  the  supreme  court  from 
the  decision  of  the  court  declaring  the  office  vacant  by  reason 
of  a  tie  vote,  and  from  the  orders  refusing  to  quash  Gillespie's 
statement,  and  to  strike  out  the  second  amended  notice  of  con- 
test from  the  rulings  of  the  court  on  the  demurrer. 

Two  ballots  which  were  before  the  court  appear  in  the 
record,  but,  as  the  decision  only  pertains  to  the  jurisdictional 
question  in  the  case,  it  is  unnecessary  to  set  forth  more  fully 
what  occurred  on  the  trial  before  the  court.  No  point  being 
made  in  the  court  upon  the  second  ground  of  the  original  state- 
ment, that  the  poll  books  from  Redwater  precinct  did  not  show 
that  the  judges  and  clerks  were  sworn,  that  question  is  elimi- 
nated from  the  case 

T.  C.  Holmes^  Henri  J,  Haskell^  and  Ella  Kiwicles  IlasJcelly 
for  Appellant. 

The  statement  tiled  by  contestant  with  the  county  clerk  did 
not  specify  any  grounds  of  contest,  as  required  by  Section 
1043,  Fifth  Division  Compiled  Statutes.  It  merely  states  that 
marked  ballots  were  voted  and  counted  at  said  election  in  said 
county  in  the  precinct  of  Glendive,  and  that  many  mistakes 
occurred.     This  is  not  a  statement  of  any  ground  of  contest. 
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(Mechem  on  Public  Officers,  §  224,  226;  Paine  on  Elections, 
§  826;  Smith  v.  Harris^  32  Pac.  617;  McCreary  on  Elections, 
§  400,  405;  Lehlback  v.  Hayes,  23  Atl.  422;  Soper  v.  Com- 
midsionersj  48  N.  W.  1112.)  The  statement  is  fatally  defec- 
tive and  insufficient  to  confer  jurisdiction  for  the  further 
reason  that  it  does  not  appear  therefrom  that  Gillespie  is  a 
person  (an  elector)  authorized  by  Sections  1043  of  the  B'ifth 
Division  Compiled  Statutes  to  contest  the  election  of  the  de- 
fendant Dion.  (Mechem's  Public  Office  and  Officers,  §  215; 
McCrary  on  Elections,  §  399;  Blanch  v.  Pausch,  113  III.  60.) 
The  court  not  having  jurisdiction,  could  not  of  course,  au- 
thorize Gillespie  to  file  «<an  amended  notice  and  ground  of  con- 
test," (6  Am.  &  Eng.  Ency.  of  Law,  page  407,)  or  make  any 
lawful  order  in  the  premises  except  to  dismiss  the  case  for 
want  of  jurisdiction. 

If  a  contest  be  authorized,  the  mode  of  contest  and  of  trial 
will  rest  absolutely  in  the  legislative  discretion.  (Paine  on 
Elections,  §  793.)  The  requirements  of  the  statute  are  juris- 
dictional. .  Alheey,  May,  8  Black,  (Ind.)  310;  Payne  on  Elec- 
§  809.)  And  no  act  of  the  parties  can  confer  it.  {Bores  v. 
Kolors,  23  Minn.  446.  When  the  law  prescribes  a  mode  of 
deciding  cases  of  contested  elections,  designed  to  be  final,  the 
courts  have  no  authority  to  adjudicate  such  cases  other  than 
that  which  the  law  confers  upon  them.  (Paine  on  Elections, 
§  793.  Wright  v.  Fawchette,  42  Tex.  203;  Lindsay  v.  Sack- 
ett,  20  Tex.  616;  Wright  v,  Fawchett,  42  Tex.  203;  Schwartz 
V.  County  Committee,  23  Pac.  84;  Vailes  v.  Broxon,  27  Pac. 
946.)  If  the  time  for  filing  the  petition  or  notice  has  passed, 
and  the  original  notice  (statement)  was  not  sufficient  to  confer 
jurisdiction,  it  cannot  be  acquired  by  an  amendment  setting  up 
new  matter.  (6  Am.  &  Eng.  Ency.  of  Law,  407;  Batterton 
V.  Fidler,  (S.  D.)  60  N.  Y.  1071;  Anderson  v.  Mayers,  60 
Cal.  626. 

• 
Strevell  <&  Porter,  for  Respondent. 

Hunt,  J. — This  proceeding  is  special  in  its  character,  author- 
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ized  by  Section  1043,  Fifth  Division,  Compiled  Statutes  of 
Montana.     The  statute,  ungrammatical  as  it  is,  is  as  follows: 

**A11  contests  of  county  and  township  officers  shall  be  tried 
in  the  proper  county,  and  when  an  elector  shall  wish  to  con- 
test such  an  election  he  shall  file  with  the  clerk  of  the  board 
of  county  commissioners,  within  ten  days  after  such  per* 
son  shall  have  been  declared  elected,  a  statement  in  writing, 
specifying  the  grounds  of  contest,  verified  by  affidavit,  and 
such  clerk  shall  issue  to  the  contestant  a  notice  to  appear  at 
the  time  and  place  specified  in  the  notice,  before  the  district 
court,  which  notice,  with  a  copy  of  such  statement,  shall  be 
delivered  to  the  sheriff,  who  shall  within  five  days,  serve  the 
same  upon  the  contestor  by  delivering  tohim  a  copy  of  such 
notice  and  statement,  or  by  leaving  such  copy  at  his  usual  place 
of  residence.  That  in  all  contested  election  cases,  or  rights 
thereto,  existing,  or  which  may  hereafter  occur,  when  the  said 
notice  shall  not  have  be^n  served  orgiven  in  compliance  there- 
with, the  same  shall  be  a  bar  to  any  and  all  persons  making 
such  contests,  and  all  actions  and  rights  of  action  thereto." 
The  words  contestant  and  contestor  plainly  should  be  contestec. 

The  consideration  of  the  jurisdiction  of  a  court  to  hear  and 
determine  matters  in  litigation  being  one  which  presents  itself 
in  limine,  we  will  therefore  examine  this  question  raised  by 
appellant.     (Chadwick  y.  Chadwick,  6  Mont.  566.) 

The  power  of  the  court  to  hear  and  determine  the  matter, 
and  to  render  the  judgment  rendered,  is  regulated  by  the 
terms  of  the  statutes  (sections  1043  -and  1044)  alone.  The 
court  is,  therefore,  limited  to  the  exercise  of  express  powers 
conferred,  if  a  case  was  not  presented  by  the  contestant  which 
brought  the  power  of  the  district  court  into  action,  then  there 
was  no  jurisdiction,  and  the  contestee's  motion  to  quash  should 
have  been  sustained. 

That  election  contests,  at  least  prior  to  the  adoption  of  the 
Codes,  were  special,  and  meant  to  be  of  a  summary  nature,  is 
evident  by  the  procedure  laid  down.  The  method  of  their 
commencement  was  by  a  statement  and  notice  in  the  county 
clerk's  office,  rather  than  by  complaint  and  summons  in  regu- 
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lar  civil  action.  The  time  in  which  the  statement  of  the 
grounds  of  contest  might  be  filed  was  limited  to  ten  days  after 
the  contestee  had  been  declared  elected.  The  notice  must  have 
been  given  and  served  within  a  limited  time.  The  judge  must 
have  at  the  time  specified,  proceeded  to  try  the  contest;  and  a 
certificate  of  the  clerk  of  the  district  court  was  obliged  to 
issue  to  the  person  declared  to  be  elected  by  the  court,  by 
virtue  of  which  certificate  the  person  so  declared  to  be  elected 
was  entitled  to  enter  upon  and  hold  oflSce  until  the  decision  of 
the  district  court  might  be  reversed  on  appeal.  The  court 
not  having  jurisdiction  of  such  statutory  contests  by  virtue  of 
its  organization  alone,  they  were  included  in  such  special  pro- 
ceedings, jurisdiction  of  which  was  conferred  by  the  legis- 
lature. 

The  supreme  court  of  California,  in  Dorsej/  v.  Barry,  24: 
Cal.  449,  held  that  election  contests,  under  statutes  analogous 
to  those  of  Montana,  were  special  proceedings,  distinct  in  form 
and  substantially  different  from  the  common-law  remedy. 
Bliss  on  Code  Pleading,  (§1,  note,)  classes  *<election  contests" 
as  special  proceedings.  So  does  Works  on  Courts  and'  Jurb- 
diction  (page  467.) 

In  Schwartz  v.  Counti/  Courts  14  Col.  44,  23  Pac.  84,  the 
court  said:  <<The  proceedings  upon  an  election  contest  before 
the  county  judge,  under  the  statute,  are  special  and  summary 
in  their  nature;  and  it  is  a  general  rule  that  a  strict  observ- 
ance of  the  statute,  so  far  as  regards  the  steps  necessary  to  give 
jurisdiction,  must  be  required  in  such  cases." 

The  proceeding,  therefore,  being  special  the  rule  is  that  the 
jurisdictional  facts  must  appear  on  the  face  of  the  proceedings. 
(Sutherland  on  St.  Const.,  §  391,  and  authorities  cited.) 

We  think  it  plain  that  no  one  but  an  elector  can  invoke  the 
aid  of  the  statute  cited;  and,  when  the  statute  is  so  invoked, 
the  party  seeking  its  benefits  must  bring  himself  within  its 
spirit  and  its  letter.  The  law  says  an  elector  may  contest  an 
election  for  county  and  township  ofiices.  This  excludes  all 
others  (except,  perhaps,  by  appropriate  proceedings  in  qtio 
warranto),  not  electors.     For  instance,  one  not  a  citizen  of  the 


18  Mont]  OiLLESPiE  V.  Dion.  193 

United  States;  one  who,  although  a  citizen  of  the  United  States, 
had  not  resided  in  the  state  of  Montana  and  county  of  Dawson 
the  required  length  of  time;  one  under  21  years  of  age;  one 
who  had  been  convicted  of  felony,  and  not  pardoned;  a 
woman, — ^none  such  could  contest  the  election  of  defendant  or 
contestee,  under  section  1043.  It  was  the  letter  and  policy  of 
the  law  that  ii  the  will  of  the  people  had  not  been  correctly 
pronounced, — if  persons  declared  elected  had  not  been  in 
fact, — electors  might  contest  by  simply  following  the  provi- 
sions of  the  statute;  but,  on  the  other  hand,  to  avoid  vexatious 
intermeddling  by  those  not  interested  in  the  political  affairs  of 
the  county,  the  statute  permits  such  contests  to  be  instituted 
only  by  those  qualified  to  vote  themselves,  and  does  not  extend 
the  right  to  any  others.  The  person  instituting  such  a  statu- 
tory contest  must  therefore  make  it  afSrmatively  appear  by 
the  statement  that  be  is  an  elector,  and  thus  entitled  to  insti- 
tute the  proceedings  to  give  the  court  jurisdiction. 

In  Edwards  v.  Knight^  8  Ohio  375,  Edwards  produced  in 
court  a  copy  of  a  notice  duly  served  upon  Knight,  that  the 
election  of  Knight  as  prosecuting  attorney  would  be  contested 
by  Edwards.  Pursuant  to  statute,  the  contest  was  docketed, 
when  Knight  moved  to  quash  the  proceedings,  assigning  as 
cause  the  lack  of  jurisdiction  in  the  court,  and  that  it  did  not 
appear  from  the  notice  that  Edwards  was  an  elector  or  candi- 
date. The  court  of  common  pleas  quashed  the  proceedings. 
The  supreme  court  said:  *'The  third  objection,  that  Ed- 
wards shows  no  right  as  candidate  or  elector  to  contest  the 
seat,  seems  to  us  well  taken.  The  candidate  is  not  presumed 
to  know  all  the  electors  in  his  district,  and  he  is  bound  to  re- 
spond to  none  except  those  who  show,  in  the  notice,  the  ris^ht 
to  question,  which  forms  the  basis  of  the  proceeding.  The 
contestor  offers  proof  that  he  was  an  elector,  but  we  think  the 
right  should  appear  on  the  record.  This  opinion  is  in  analogy 
with  the  settled  course  of  decisions  in  this  court  under  the 
bastardy  act,  requiring  the  facts  that  the  mother  is  an  unmar- 
ried woman,  and  resident  in  Ohio,  to  be  set  forth  in  the  com- 
.  plaint." 

Vol.  XVIII.-18 
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This  case  is  approvingly  cited  by  McCrary  on  Elections  (3d 
Ed.  §  399),  who  says  :  *'  Where  the  statute  provides  that  the 
election  of  a  public  officer  may  be  contested  by  <  any  candidate 
or  elector,  ^  the  person  instituting  such  contest  must  aver  that 
he  is  an  elector,  or  that  he  was  a  candidate  for  the  office  in 
question.  This  must  appear  on  the  face  of  the  record,  and  it 
is  not  enough  that  the  contestant  offers  proof  that  he  is  an  elec- 
tor. The  incumbent  is  not  bound  to  answer  or  take  notice  of 
a  complaint  which  does  not  contain  this  averment." 

In  Schwarz  v.  County  Courts  cited  above,  the  supreme  court 
of  Colorado  says  :  '^  It  provides  for  a  written  statement  as 
the  basis  of  the  proceedings,  and  designates  what  it  shall  con- 
tain, and  the  officer  with  whom  it  shall  be  filed.  It  designates 
the  officer  by  whom  the  summons  shall  be  issued,  and  pro- 
vides the  time  and  manner  of  making  up  the  issues.  Provision 
is  also  made  for  fixing  the  time  of  trial,  and  for  the  form  of 
judgment  to  be  entered,  etc.  As  we  have  seen,  the  jurisdic- 
tion of  the  court,  under  such  a  statute,  depends  entirely  upon 
the  terms  of  the  act,  and  consequently,  before  contestors  can 
invoke  such  jurisdiction,  facts  must  be  stated  by  them  which 
bring  the  cases  within  the  purview  of  the  act."  See,  also, 
Clanton  v.  Ryan,  14  Col.  419,  24  Pac.   258. 

In  Batterton  v.  Fuller  (S.  D.),  60  N.  W.  1071,  under  a 
statute  which  required  the  statement  and  notice  to  be  embraced 
in  one  paper,  called  by  statute  *'the  notice  of  contest,"  it  was 
held  that  such  notice  of  contest  was  a  jurisdictional  paper,  and 
must  be  sufficient  upon  its  face  to  give  the  court  jurisdiction, 
otherwise  it  was  not  effectual  as  a  notice  of  contest,  and  gave 
the  court  no  jurisdiction.  See,  also,  Paine  on  Elections,  §  809; 
Eutledge  v.  Crawford,  91  Cal.  534,  27  Pac.  779  ;  Wright 
V.  Fawcettj  42  Tex.  203;  Vailes  v.  Brmon  (Col.  Sup.)  27  Pac. 
945. 

This  omission  to  aver  on  the  face  of  the  record  that  con- 
testant was  or  is  an  elector  (whether  in  the  body  of  the  state- 
ment or  in  the  affidavit  is,  perhaps,  immaterial)  is  therefore 
fatal;  and  the  court  never  having  acquired  jurisdiction  by  the 
first  purported  statement,  filed  within  ten  days  after  Dion  was 
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declared  elected,  no  amendment  offered  or  made  after  the  ten 
days  had  elapsed  could  give  it  power  to  act.  The  paper  filed 
was  not  one  to  which  Dion  was  obliged  to  give  attention  at  all, 
and,  the  statute  requiring  the  statement  to  be  filed  within  ten 
days  from  the  date  of  the  declaration  of  the  election  of  Dion 
being  peremptory,  the  time  cannot  be  enlarged  by  the  court. 
(Wii9an  V.  LucaSj  43  Mo.  290;  Bawen  v.  Hixon^  45  Mo. 
340.) 

The  reason  given  by  McCrary  on  Elections  (section  392)  for 
placing  statutory  limitations  upon  the  time  within  which  elec- 
tion contests  must  be  instituted  is,  that  it  is  of  the  utmost  im- 
portance that  promptness  be  required  in  commencing  and 
prosecuting  such  proceedings,  in  order  that  a  decision  may  be 
reached  before  the  term  was  wholly  or  in  great  part  expired. 

In  Vailes  v.  Brovm.  heretofore  cited,  an  election  contest 
was  dismissed  because  the  statement  of  contest  was  not  filed 
within  the  time  required  by  the  statute,  and,  by  reason  of  such 
omission,  the  court  acquired  no  jurisdiction  of  the  case. 

The  contestant,  Gillespie,  cites  us  to  the  case  of  Blanch  v. 
Pavseh^  113  111.  60,  in  support  of  the  contention  that,  conced- 
ing it  was  necessary  for  the  contestant  to  aver  that  he  was  an 
elector,  still  the  right  to  amend  was  properly  given  by  the 
court  after  the  ten  days  had  expired.  There  is  a  marked  dif- 
ference between  the  statutes  of  Illinois  and  Montana.  By  the 
laws  of  Illinois  (§  114  et  seq.,  c.  46,  Starr  &  C.  Ann.  St.)  it 
is  expressly  required  that  the  statement  is  to  be  filed  with  the 
clerk  of  the  court,  and  may  be  verified  as  bills  of  chancery  are 
verified.  Process  is  to  be  served  as  provided  in  cases  of 
chancery,  and  <<the  case  shall  be  tried  in  like  manner  as  cases 
of  chancery. '^  Construing  these  statutes,  the  supreme  court 
held  in  Dale  v.  Jrvirij  78  111.  171,  that  the  proceeding  had  all 
the  incidents  of  a  regular  bill  in  chancery,  and  that  power  to 
amend,  therefore,  existed.  The  Illinois  decisions  cannot, 
therefore,  apply  to  the  statutes  under  consideration,  and  we 
adopt  the  doctrine  laid  down  by  McCrary  in  support  of  the 
Ohio  case  and  of  the  Colorado  decisions,  under  statutes  more 
similar  to  ours,  believing  it  to  be  safer  in  principle  and 
reason. 
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These  views  upon  the  question  of  jurisdiction  lead  to  the 
conclusion  that  the  court  ought  to  have  sustained  Dion's  first 
motion  to  quash  the  proceedings  for  lack  of  jurisdiction,  and 
that,  jurisdiction  not  having  been  obtained  by  a  statement  filed 
within  the  time  limited  by  law  for  instituting  the  contest  no 
amendment  in  this  respect  made  after  the  lapse  of  the  ten  days 
could  avail  the  contestant. 

We  are  of  opinion,  too,  that  the  contestant's  original  state- 
ment was  not  one  specifying  the  grounds  of  contest  as  contem- 
plated by  the  statute,  and  that  it  was  insufficient  to  grant  con- 
testant any  relief.  It  did  not  state  that  contestant  was  a  can- 
didate for  the  office  of  county  treasurer.  There  was  no  aver- 
ment that  any  ballots  were  unlawfully  marked,  or  improperly 
or  unlawfully  counted.  It  did  not  set  forth  what  the  nature 
of  the  mistakes  alleged  to  have  occurred  were,  or  whether  or 
not  such  mistaken  directly  affected  the  result.  It  did  not  state 
the  number  of  votes  given  for  either  of  the  candidates  at 
Glendive  or  any  other  precincts  in  the  county  or  plead  any  ex- 
cuse for  not  making  such  statement;  nor  did  it  state,  or  at- 
tempt to  state,  that  any  electors  were  prevented  from  casting 
their  ballots  by  fraud  or  other  misconduct.  **If  contestor 
does  not  show  that,  by  reason  of  the  illegal  casting  or  rejection 
of  votes,  the  result  is  different  from  what  it  otherwise  would 
have  been,  the  contest  proceeding  should  not  be  entertained." 
(Todd  V.  Stewart,  14  Col.  286,  23  Pac.  426;  Paine  on  Elec- 
tions, §  826;  Smith  v.  Barrus  (Col.  Sup.),  32  Pac.  616.)  The 
mere  belief  of  the  contestant  that,  if  the  votes  were  recounted, 
it  would  result  in  showing  a  majority  for  him,  does  not  sup- 
ply the  radical  omissions  in  the  statement  of  contest.  He 
should  have  particularized  the  facts  upon  which  he  draw^s  his 
conclusion,  to  the  end  that  the  court  may  see  that,  if  his  speci- 
fications of  grounds  are  true,  he  should  be  granted  relief. 

In  a  recent  case  in  Oregon  (  Whitney  v.  Blackburn,  17  Or. 
564,  21  Pac.  874),  the  court  said  of  a  notice  and  statement  in 
an  election  contest  as  follows  :  '*  From  the  facts  as  set  forth, 
it  is  manifest  that  they  are  not  even  reasonably  or  otherwise 
specific  and  certain,  and  that  no  one  could  be  prepared  to  meet 
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charges  preferred  in  such  a  general  way,  or,  if  any  irregu- 
larity or  illegality  in  fact  did  lie  concealed  behind  them,  to 
avoid  being  taken  by  surprise.  The  wording  of  the  notice  in- 
dicatesy  as  was  asserted  at  the  argument,  that  the  plaintiff  did 
not  know  of  a  single  error  or  illegal  vote  cast,  but  states  the 
facts  broadly  and  generally,  because  he  was  unable  to  point 
out,  or  to  be  reasonably  specific  and  certain  as  to  any  count  in 
his  notice,  or  as  to  any  irregularity  or  illegality  of  whatever 
kind,  upon  which  to  rely,  or  other  facts  to  sustain  his  claim. 
*  *  *  While  it  is  the  duty  of  courts  to  disregard  mere 
technical  rules  or  defects,  and  to  liberally  construe  the  law, 
that  the  rights  of  the  people  may  be  preserved,  and  that  no 
protection  may  be  afforded  to  fraud,  yet  he  who  undertakes  to 
contest  the  right  of  another  to  an  office  to  which  he  has  been 
declared  to  be  elected,  by  a  tribunal  chosen  by  the  people, 
ought  to  have  some  well-defined  '  cause, '  and  to  be  able  to 
state  it  with  sufficient  certainty  as  to  notify  or  inform  the 
other  party  of  the  substance  of  the  facts  upon  which  he  relies 
to  defeat  his  title,  and  to  authorize  the  court  to  make  the  in- 
quiry." 

Doubtless,  amendments  may  be  made  to  a  statement  suffi- 
ciently good  to  enable  the  proceeding  to  be  considered,  pro- 
vided such  amendments  do  not  essentially  change  the  grounds 
of  the  contest,  or  set  forth  grounds  where  none  were  originally 
stated;  but,  where  the  amendments  are  so  radical  as  to  virtu- 
ally initiate  a  contest  where  really  no  grounds  at  all  have  been 
specified  in  the  original  statement,  we  are  inclined  to  hold 
they  ought  not  to  be  permitted  after  the  ten  days  allowed  by 
law  for  commencing  proceedings  have  expired.  i^Batterton  v. 
FvUer,  supra.) 

A  dissatisfied  elector  should  be  vigilant.  Under  a  statute 
that  requires  a  specific  statement  to  be  filed,  an  elector  ought 
scarcely  to  be  allowed  to  file  a  general  objection  without  spe- 
cific grounds  of  contest  within  ten  days  after  the  election  re- 
sult is  declared,  and  thereafter  to  file  his  specifications  based 
upon  grounds  perchance  discovered  after  the  lapse  of  ten  days 
after  the  contest  was  instituted. 
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In  Heyiron  v.  Mahmiey,  9  Mont.  497,  cited  by  plaintiff  (con- 
testant), the  transcript  shows  very  full  and  explicit  statements 
in  relation  to  the  various  precincts  where  it  was  alleged  by  con- 
testant that  illegal  votes  were  cast.  The  names  of  the  alleged 
illegal  voters  were  given  at  great  length,  and  the  exact  can- 
vass was  set  forth  in  detail.  Upon  the  trial,  Heyfron  was  al> 
lowed  to  amend  by  correcting  certain  voting  lists,  by  altering 
the  spelling  of  the  names  of  certain  persons,  and  by  adding 
the  names  of  other  persons  to  such  lists,  which  did  not  affect 
the  judgment  in  the  case,  upon  the  principle  that  immaterial 
defects  in  pleadings  in  election  cases  should  be  disregarded, 
that  the  ends  of  justice  might  be  promoted.  But  that  was  a 
statement  very  different  from  the  paper  called  a  '^  statement '' 
in  this  case.  Here  the  contestant  is  making  a  good  statement 
out  of  nothing. 

But  for  lack  of  jurisdiction,  heretofore  discussed,  the  judg- 
ment is  reversed,  and  the  proceeding  dismissed. 

Pemberton,  C.  J.,  concurs.  Reversed. 


GILLESPIE,  Appellant,   v.  DION,  Respondent. 

[Submitted  April  7, 188&    Decided  May  4, 1896] 
See  syllabus  and  opinion  In  OiUupU  y.  JXon,  ante,  page  188. 

Appeal  from  Seventh  Jtidicial  District^  Dawson  County. 

Election  Contest.  Judgment  was  rendered  by  Milburn, 
J. ,  declaring  the  election  void.     Reversed. 

Strevell  <&  Porter^  for  Appellant. 

Thomas  C.  Holmes^  Henri  J.  Haskell  and  Ella  Knowles 
Haskell^  for  Respondent. 

Per  Curiam. — This  is  an  appeal  by  Gillespie  from  the  same 
judgment  rendered  in  the  case  of  Gillespie  v.  Dion,  ante^  page 
183.  The  decision  in  that  case,  that  the  district  court  had  no 
jurisdiction,  disposes  of  this  case,  and  renders  further  state- 
ment needless.     Judgment  reversed,  and  proceeding  dismissed. 
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STATE  EX  BEL.  xMILSTED,    Relator,    v.    BUTTE   CITY 
WATER  COMPANY,  Respondent. 

[Submitted  April  9, 1896.   Decided  May  4, 1896.] 

Pleadixo— Denlal—In/(>rma(ion  <md  belle/.— Under  the  Code  of  CivU  Procedure  of  1887, 
(f  89)  proTldlng  that  **lf  the  complaint  be  Terified  the  dental  of  each  allegation  con- 
troYerted  must  be  specific  and  be  made  positively  or  according  to  the  information  and 
belief  of  the  defendant,"  a  denial  In  a  pleading  that,  as  to  a  fact  alleged,  the  pleader 
•*has  no  knowledge  or  information  upon  which  to  found  a  belief  and  therefore  denies 
the  same,"  is  insufficient  to  present  an  Issue. 

Watsb  Companies— Public  purpose*.— Uftreowmable  rules.— A  water  company,  organ- 
ized under  the  statute  for  the  purpose  of  supplying  a  city  and  its  inhabitants  with 
water,  and  baring  been  granted  a  franchise  for  that  purpose,  assumes  obligations  of 
a  public  nature  and  must  exercise  its  powers  in  a  reasonable'manner,  and  therefore, 
where  the  inhabitant  of  a  city  occupying  premises  as  a  tenant,  and  requiring  water 
for  general  purposes,  but  whose  lessor  had  refused  to  be  responsible  for  water  rents, 
requests  the  company  to  turn  on  the  water  at  his  premises  and  tenders  payment  In 
advance,  the  refusal  of  the  company  to  do  so,  under  a  rule  not  to  supply  water  to 
rented  premises  except  on  the  personal  responsibility  of  the  owner,  and  that  if  the 
water  was  turned  on  the  money  tendered  would  be  credited  to  the  owner,  is  unreason- 
able. 

Appeal  from  Second  Jvdidal  District^  Silver  Bow  Courtty. 

Mandamus.  The  writ  was  made  peremptory  by  Speer,  J. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Mandainus  to  compel  the  respondent,  defendant,  to  turn  on 
the  water  for  general  use  at  a  certain  house  in  Butte. 

The  petitioner  avers  that  he  is  a  citizen  and  inhabitant  of 
Butte;  that  the  defendant  water  company  is  a  corporation  ex- 
isting under  the  laws  of  Montana,  engaged  in  supplying  the 
inhabitants  of  Butte  w^ith  water,  under  a  certain  franchise 
granted  to  the  predecessor  in  interest  of  said  corporation  by 
the  city  of  Butte;  that  by  the  terms  of  said  franchise  the  cor- 
poration is  granted  the  right  to  lay  its  mains  in  the  streets  and 
alleys  of  Butte,  and  is  required  to  supply  the  inhabitants  of 
Butte  with  water  for  general  use  at  specified  prices;  that  the 
defendant  corporation  is  in  full  use  and  enjoyment  of  the  fran- 
chise; that  one  Murray  is  the  owner  of  the  premises  involved; 
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that  on  June  12,  1894,  the  said  Murray  gave  to  relator  a 
written  order  to  the  defendant  company,  requesting  it  to  turn 
on  the  water  at  the  premises,  and  to  charge  the  same  to  the 
relator;  that  the  relator  is  the  tenant  in  possession  of  said 
premises;  that,  on  presenting  said  order,  relator  tendered  to 
the  water  company  $4.50,  the  amount  allowed  by  the  said 
franchise  as  water  rents  for  the  said  premises  for  three  months 
in  advance,  and  demanded  that  the  company  turn  the  water  on 
at  said  premises;  that  the  pren\ises  are  supplied  with  water 
pipes  connected  with  the  mains,  and  in  proper  condition  to  use 
water  supplied  by  the  said  company;  that  the  mains  are  sup- 
plied with  water,  but  that  the  said  premises  are  without  water, 
because  the  company  refused  to  accept  the  tender,  or  turn  the 
water  on  at  said  premises;  that  there  are  no  other  means  by 
which  relator  can  secure  water  for  said  premises,  unless  his 
petition  for  a  writ  of  mandamus  is  granted. 

The  respondent  company  answered,  admitting  that  it  is  a 
corporation  engaged  in  supplying  the  city  of  Butte  and  the  in- 
habitants thereof  with  water,  under  a  franchise,  as  set  forth  in 
the  relator's  petition.  The  answer  admits  the  ownership  of 
Murray,  but  pleads  '*that,  as  whether  your  relator  is  now  a 
tenant  in  possession  of  the  said  premises,  respondent  has  no 
knowledge  or  information  upon  which  to  found  a  belief,  and 
therefore  denies  the  same.''  It  admits  the  presentation  of  the 
order  and  the  demand  for  water,  but  alleges  that  it  refused  to 
turn  on  the  water  by  virtue  of  its  rules  and  regulations,  by 
which  it  can  deal  only  with  the  owners  of  property  requiring 
water  to  be  turned  on,  or  the  agents  of  such  owners.  The 
rule  invoked  by  respondent  is  as  follows  :  "The  water  com- 
pany contracts  with  owners  of  property,  or  their  authorized 
agents  only,  and  the  property  is  invariably  held  for  water 
rent.  When  water  is  turned  oflf  for  any  cause,  it  will  not  b« 
turned  on  again  until  all  back  rent  due  on  that  building  is  paid 
in  full.  Money  paid  by  tenants  will  be  credited  to  the  owner, 
but  in  so  doing  the  company  does  not  in  any  way  release  the 
owner  from  liability  under  this  rule. ' ' 

Respondent  further  pleads  that,  when  the  premises  involved 
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were  connected  with  the  mains,  the  owner,  Murray,  signed  an 
application,  requesting  a  supply  of  water  for  the  property, 
subject  to  the  rules  and  regulations  of  the  respondent  com- 
pany, and  that,  when  the  said  application  was  filed,  the  rule 
heretofore  set  forth  was  in  force,  and  the  said  Murray  knew 
it  was  in  force.  Respondent  says  that,  when  the  relator  made 
his  demand  that  the  water  be  turned  on  for  said  premises,  he 
was  notified  that  the  company  would  deal  only  with  the  owner 
or  his  agent,  and  would  not  contract  with  the  tenants  to  sup- 
ply water  to  rented  premises,  except  on  the  personal  responsi- 
bility of  the  owner,  and  informed  relator  of  the  contents  of 
the  rule  hereinbefore  set  forth.  That  the  owner,  Murray,  at 
the  time  of  relator's  request  that  the  water  be  turned  on,  re- 
fu8f)d  to  become  jDcrsonally  responsible,  or  to  allow  his  prop- 
erty to  become  responsible,  for  the  p9.yment  of  water  rent; 
but  that  the  respondent  informed  the  relator  that  the  money 
he  tendered  would  be  accepted,  and  the  water  turned  on,  but 
that  the  money  so  paid  would  be  credited  to  the  account  of 
Murray,  the  owner  of  said  premises.  It  is  alleged  then  that 
the  rule,  as  set  forth,  is  reasonable  and  just,  and  without  it 
the  company  cannot  safely  conduct  its  business;  that,  by  virtue 
of  its  franchise,  it  supplies  many  of  the  inhabitants  of  Butte 
with  water  by  meter  measurement,  and  that,  until  the  de- 
termination of  the  period  for  which  a  contract  is  made,  and  at 
which  time  the  meters  are  read,  it  cannot  determine  what  has 
been  used,  or  to  what  amount  the  consumer  is  indebted  to  the 
company;  that  much  property  in  Butte  is  occupied  by  tenants, 
and  that,  if  respondent  is  obliged  to  deal  with  tenants,  and 
look  to  them  for  pay  of  water,  it  would  be  subject  to  great 
loss  and  hardship;  that  it  cannot,  for  reasons  given,  collect 
from  the  consumer  in  advance,  and  therefore  is  obliged  to  hold 
owners  desiring  water  personally  responsible. 

Upon  these  pleadings  the  relator  moved  the  court  to  make 
the  alternative  writ  peremptory,  notwithstanding  the  respond- 
ent's answer,  for  the  reason  that  the  matters  set  forth  in  said 
answer  do  not  constitute  a  defense  to  relator's  cause  of  action, 
or  set  forth  any  reason  why  said  writ  should  not  be  made  per- 
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emptory.  The  court  granted  this  motion,  and  made  the  writ 
peremptory.  The  respondent  appeals  from  the  order  sustain- 
ing the  relator's  motion  to  make  the  alternative  writ  peremp- 
tory. 

Corhett  db  Wellcome^  for  Appellant. 

Geo.  Haldorn  and  Oliver  M.  Hall^  for  Respondent. 

By  the  terms  of  the  franchise  appellant  is  required  to  sup- 
ply the  inhabitants  of  the  city  of  Butte  with  water.  By  the 
terms  of  the  rule  in  question  the  company  is  bound  to  refuse 
to  supply  an  inhabitant  of  the  city  unless  he  is  the  owner  of 
real  estate.  Conceding  that  respondent  has  the  right  to  adopt 
reasonable  rules  for  conducting  his  business,  a  rule  that  limits 
the  class  of  persons  to  whom  water  will  be  supplied,  to  the 
owners  of  real  estate  is  manifestly  unreasonable.  Where 
there  is  no  such  provision  in  the  charter  making  a  gas  bill  a 
lien  on  the  real  estate,  it  has  been  held  that  a  gas  company 
cannot  refuse  to  furnish  gas  to  a  person  because  he  refuses  to 
pay  a  former  bill,  or  a  bill  contracted  on  different  premises. 
( Gas  Light  Co,  of  Baltimore^  v.  CaUiday^  25  Md.  1 ;  Loyd  v. 

Washington  Gas  Co.,  1  Mackey  (D.  C.)  331.)  Nor  can  it 
shut  off  the  gas  on  the  ground  that  there  are  arrears  due  from 
a  former  occupant  of  the  premises.     {Morey  v.  Metropolitan 

Gas  Co.  J  38  N.  Y.,  Superior  Court,  185.)  Respondent  fur- 
ther insists  that  the  rule  in  question  would  not  be  binding 
upon  him  even  if  he  stood  in  Murray's  shoes.  First  for  the 
reason  that  the  rule  is  a  limitation  of  the  rights  granted  to  the 
public  by  the  terms  of  the  franchise,  and  it  is  therefore  void 
as  being  a  rule  of  the  company  in  contravention  of  the  law 
that  created  it,  and  in  derogation  of  the  rights  of  the  public. 
Second,  because  the  rule  in  itself  is  not  a  reasonable  one  and 
the  assent  to  it  by  Murray  was  without  a  valuable  consider- 
ation, and  would  not  be  binding  as  a  contract  even  on  him. 
A  promise  to  pay  a  person  for  doing  what  he  is  already  bound 
to  do  is  without  consideration.  (  Vanderbelt  v.  Schueyer^  91 
N.  Y.  392;    Withess  v.    Etcing,    -^0  Ohio  St.  400;  BarletY. 
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Wyman,  14  Johns*  (N.  Y.)  260;  McCann  v.  Lewis,  9  Cal. 
246;  ITale  v.  Forbis,  3  Mont.  395;  Vol.  3,  Am.  &  Eng.  Ency. 
of  Law,  page  834  and  cases  cited  in  note  4. )  It  has  been  held 
that  a  gas  company  cannot  refuse  gas  to  a  person  on  the 
sole  ground  that  he  refused  to  sign  an  agreement  to  accept  gas 
subject  to  certain  rules  that  were  held  to  be  unreasonable. 
{Shephard  v.  Milwaukee  Gas,  Z.  Co.,  6  Wis.  539;  70  Am. 
Dec.  479;  Shephard  y.  MilwavJcee  Gas  L.  Co.,  16  Wis.  318.) 

Hunt,  J. — The  appellant  contends  that  there  was  an  issue  of 
fact  tendered  by  the  answer  of  respondent  upon  the  question 
whether  relator  was  or  was  not  a  tenant  in  possession  of  the 
premises  involved.  But  we  think  that  the  denial  of  respond- 
ent, that  *<as  to  whether  relator  is  a  tenant  in  possession  of 
the  said  premises,  it  had  no  knowledge  or  information  upon 
which  to  found  a  belief,  and  therefore  denies  the  same,"  was 
not  good  under  Compiled  Statutes,  1887  (Code  Civ.  Proc. 
S  89.)  The  court  required  a  specific  denial  of  the  material 
allegations  of  the  complaint  controverted  by  the  defendant. 
'  If  the  complaint  be  verified,  the  denial  of  each  allegation 
controverted  must  be  specific,  and  be  made  positively,  or 
according  to  the  information  and  belief  of  the  defendant." 

While  there  are  cases  and  authors  holding  a  denial  such  as 
respondent's  good  under  codes  quite  similar  to  the  Montana 
Code  of  1887,  in  California  this  exact  question  was  long  since 
decided  by  Justice  Field  for  the  supreme  court  of  that  state, 
in  Curtis  v.  Richards,  9  Cal.  34,  where  it  was  said  of  a  denial 
like  appellant's:  * 'There  are  but  two  forms  in  which  a  defend- 
ant can  controvert  the  allegations  of  a  verified  complaint, 
so  as  to  raise  an  issue — first,  positively,  when  the  facts  are 
within  his  own  personal  knowledge;  and,  second,  upon  inform- 
ation and  belief,  when  the  facts  are  not  within  his  own  per- 
sonal knowledge.  (Prac.  Act,  §  46.)  These  forms  cannot  be 
indiscriminately  used.  If  the  facts  alleged  in  the  complaint 
are  presumptively  within  the  knowledge  of  the  defendant,  he 
must  answer  positively,  and  a  denial  upon  information  and 
belief  will  be  treated  as  an  evasion.      Thus,  for  example,  in 
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reference  to  instruments  of  writing  alleged  in  a  complaint  to 
have  been  executed  by  the  defendant,  a  positive  answer  will 
alone  satisfy  the  requirements  of  the  statute.  If  the  defend- 
ant has  forgotten  the  execution  of  the  instruments,  or  doubts 
the  correctness  of  their  description  or  copy  in  the  complaint, 
he  should,  before  answering,  take  the  requisite  steps  to  obtain 
an  inspection  of  the  originals.  (Prac.  Act,  §  446.)  If  the  facts 
alleged  in  the  complaint  are  not  personally  within  the  know- 
ledge of  the  defendant,  he  must  answer  according  to  his  in- 
formation and  belief.  In  no  case  can  an  allegation  of  the 
complaint  be  controverted  by  a  denial  of  sufficient  knowledge 
or  information  upon  the  subject  to  form  a  belief.  By  the 
forty-sixth  section  of  the  Practice  Act,  as  originally  passed  in 
1851,  it  was  provided  that  an  allegation  of  the  complaint  must 
be  controverted  by  a  denial  'of  any  knowledge  thereof  suf- 
ficient to  form  a  belief. '  In  practice  this  mode  of  denial  was 
found  to  furnish  a  convenient  pretext  for  evading  the  statute. 
In  some  instances,  defendants  became  critical  in  their  judg- 
ments, as  to  the  extent  of  knowledge  sufficient  to  form  a 
belief,  and  would,  without  hesitation,  deny,  in  that  form, 
facts  upon  the  existence  of  which  they  did  not  hesitate  to  act 
in  other  matters.  In  1854,  the  forty-sixth  section  was 
amended  to  the  present  language,  and  the  wisdom  of  the 
amendment  is  well  illustrated  in  the  present  case."  See, 
also,  San  Francisco  Gom  Co.  v.  City  of  San  Francisco^  9  Cal. 
4r67,  where,  on  rehearing,  the  court  adhere  to  the  rule  estab- 
lished in  Curtis  v.  Richards. 

The  Montana  Practice  Act,  as  it  appears  in  the  Laws  of 
1887,  having  been  principally  taken  from  California,  and  hav- 
ing been  modified  in  its  requirements  of  what  a  denial  must 
contain,  and  how  it  must  be  made,  after  the  decision  of  the 
supreme  court  of  the  United  States  in  Maclay  v.  Sands^  94 
U.  S.  686,  reversing  Sands  v.  Maclay^  2  Mont.  35,  the  con- 
struction of  the  California  Code  should  have  great  weight  in 
the  construction  of  similar  provisions  of  our  practice  act. 

Bliss  on  Code  Pleadings,  §  326,  says:  ''The  pleader  is  not 
permitted  to  evade  the  statute.     He  must  deny  directly  and 
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positively,  or  mast  deny,  in  the  language  of  the  statute, 
^according  to  his  information  and  belief. '  To  say  that  'he  has 
not  sufficient  knowledge  to  form  a  belief, '  and  therefore  denies, 
will  not  do;  nor  will  it  be  permitted  to  'deny  for  want  of 
information  to  enable  them  to  admit.' ''  (Pomeroy  on  Code 
Rem.  §  640;  Estee's  PI.  &  Prac.  §  3224.) 

The  supreme  court  of  South  Dakota,  in  Cummins  v.  Law- 
rence Co.,  1  S.  D.  168,  46  N.  W.  182,  held  that  a  denial,  such 
as  appellant  has  made  in  the  case  at  bar,  is  not  a  denial  of  any 
fact  averred,  ''but  is  a  mere  denial  of  any  knowledge  or 
information  as  to  the  alleged  facts  sufficient  to  form  a  belief 
in  respect  to  their  existence  or  nonexistence,"  and,  of  itself, 
is  no  defense.  By  statute  of  that  state,  however,  such  a  de- 
nial is  expressly  authorized,  and,  by  virtue  of  the  statutory 
permission,  that  form  of  denial  is  held  good.  Maxwell  Code 
PL  p.  386,  holds  such  denials  good,  but  he  does  not  refer  to 
the  California  cases,  and  relies  upon  the  single  case  of  State  v. 
CormmsBionerB of  Hancock  Co.,  11  Ohio  St.,  183,  to  sustain 
his  text.  But  it  is  evident,  from  an  inspection  of  the  Ohio 
case,  that  the  statute  in  force  was  different  from  that  of  Cali- 
fornia and  Montana. 

It  is  observed  that  the  new  Codes  of  1895  extend  the  method 
and  form  of  denials,  giving  far  more  latitude  apparently,  than 
under  the  former  practice.  Code  Civ.  Proc.  1895,  §  690. 
We  shall  follow  the  California  cases,  and  hold  that  the  statu- 
tory form  of  denial  was  the  only  one  to  be  sustained.  The 
denial,  therefore,  being  insufficient,  and  no  issues  of  fact  being 
presented,  the  question  for  determination  is  :  Can  the  appel- 
lant water  company  refuse  to  supply  relator  with  water  for 
general  purposes  at  the  premises  involved? 

The  appellant  is  a  water  company,  engaged  in  supplying  the 
inhabitants  of  the  city  of  Butte  with  water,  under  its  franchise. 
The  city  gave  the  corporation  the  right  to  lay  its  mains  in  its 
streets  and  alleys.  The  company,  on  the  other  hand,  is  re- 
quired to  supply  the  inhabitants  of  the  city  of  Butte  with 
water  for  general  use,  at  prices  specified  in  the  franchise 
granted.     The  relator  is  an  inhabitant  of  Butte,   occupying 
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premises  wholly  without  water  for  general  use,  and  there  are 
no  other  means  by  which  water  for  his  house  may  be  secured, 
except  from  the  appellant  corporation.  Ought  the  appellant 
to  be  allowed  to  refuse  his  tender  for  water  in  advance,  and  to 
refuse  him  water  upon  the  ground  that,  '*by  virtue  of  its  rules 
and  regulations  adopted,  it  can  deal  only  with  the  owners  of 
the  property  requiring  water  to  be  turned  on,  or  the  agents  of 
said  owners  ?"     We  say  not. 

The  performance  of  the  duty  the  company  undertook  when 
it  accepted  the  franchise  granted  was  to  supply  the  inhabitants 
of  the  city  with  water.  **A  waterworks  company  is  a  qtu[»i 
public  corporation.  It  must  supply  water  to  all  who  apply 
therefor  and  offer  to  pay  rents."  (Cook  on  Stock,  Stockh.  & 
Corp.  Law,  §  932.)  The  account  of  which  the  grant  was 
given  was  a  public  purpose.  (Lumbardv.  Steams j  4  Cush.  61.) 
Therefore,  ''the  grant  is  subject  to  an  implied  condition  that 
the  company  shall  assume  an  obligation  to  fulfill  the  public 
purpose  on  account  of  which  the  grant  was  made. ' '  (Morawitz 
onPriv.  Corp.  §  1129.) 

The  view  that  supplying  a  city  and  its  inhabitants  with 
water  for  general  purposes  is  a  business  of  a  public  nature, 
and  meets  a  general  necessity,  is  sustained  by  the  great  weight 
of  authority  reviewed  in  a  learned  opinion  of  Lord,  C.  J. ,  in 
Ilaugen  v.  ^yater  Co.  (Or.)  28  Pac.  244.  It  was  there  said: 
''The  defendant,  by  incorporating  under  the  statute,  for  the 
purpose  of  supplymg  water  to  the  city  and  its  inhabitants,  un- 
dertook a  business  which  it  could  not  have  carried  on  without 
the  grant  of  eminent  domain  over  the  streets  in  which  to  lay 
its  pipes.  It  was  by  incorporating  for  this  purpose,  and  in 
accepting  the  grant,  it  became  invested  with  a  franchise  be- 
longing to  the  public,  and  not  enjoyed  of  common  right,  for 
the  accomplishment  of  public  objects,  and  the  promotion  of 
public  convenience  and  comfort.  Its  business  was  not  of  a 
private,  but  of  public,  nature,  and  designed,  under  the  condi- 
tions of  the  grant,  as  well  for  the  benefit  of  the  public  as  the 
company." 

Certainly,  the  company  may  make  reasonable  rules  and  reg- 
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ulations.  Doubtless  it  may  require  payments  in  advance  for 
a  reasonable  length  of  time.  It  may,  within  reasonable  limi- 
tations,  cut  off  the  supply  of  those  who  refuse  to  pay  water 
rents  due.  It  may  make  regulations  authorizing  an  examina- 
tion of  meters  in  houses  at  reasonable  times,  or  adopt  other 
reasonable  rules  for  the  regulation  of  its  affairs.  But  it 
has  no  power  to  abridge  the  obligations,  assumed  by  it  in 
accepting  its  franchise,  to  supply  an  inhabitant  of  Butte  with 
water,  if  he  pays  them  for  it  in  advance,  and  is  a  tenant  in  the 
possession  and  occupancy  of  a  house  in  need  of  water  for  gen- 
eral purposes. 

Whether  the  owner  has  made  a  contract  with  the  corpora- 
tion to  hold  himself  personally  liable  or  not,  or  whether  he  has 
signed  any  paper  agreeing  to  subject  his  property  to  a  lien  for 
water  rents,  we  will  not  discuss  in  this  case.  The  water  com- 
pany in  no  case,  however,  can  go  beyond  the  powers  granted 
to  it,  and  such  powers  must  be  exercised  in  a  reasonable  man- 
ner; and,  if  it  has  adopted  a  by-law  that  is  in  conflict  with  its 
franchise,  which  may  be  termed  its  constitution,  or  is  unrea- 
sonable or  oppressive,  the  subordinate  rule  or  by-law  will  be 
set  aside.     (Thompson  on  Corp.  §  1010  el  8eq.) 

This  relator  was  entitled  to  water,  and  to  a  receipt  for  his 
payment,  issued  directly  to  hira,  and  to  have  the  amount  of 
his  payment  credited  to  him  alone,  and  the  by-law  pleaded  by 
the  company  is,  as  to  him,  clearly  unreasonable;  and  it  is  im- 
material to  his  rights  whether  the  owner  had  any  agreement 
with  the  company  or  not,  or  whether,  as  tenant,  he  knew  of 
the  existence  of  any  ^uch  agreement.  The  duty  of  the  com- 
pany, under  its  franchise,  and  undertaken  to  be  fulfilled,  must 
be  performed.     The  order  appealed  from  is  affirmed. 

Affirmed. 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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McSHANE    ET  AL.,    Respondents,    v.    KENKLE   et    al., 

Appellants. 

[SubmiUed  April  9, 1896.    Decided  May  4, 1896.] 

Mines  and  MiviVQ—LocaHonr-Swffleiency  of  difcovery—lnttructions.—An  Instracaon, 
In  effect,  that  to  constitute  a  discoyery  on  a  vein  sufficient  In  law  to  Justify  a  location, 
the  vein  must  contain  mineral,  quartz  or  ore,  of  such  a  nature  that  a  praetical  miner 
if  he  encountered  it,  would  feel  justified  in  following  it  up  in  the  expectation  of  find- 
ing paying  mineral  in  that  particular  seam  upon  which  the  dlscoyery  is  made.  Is 
erroneous  (l)  in  restricting  a  discovery  to  such  a  vein  as  **a  practical  miner"  would 
feel  justified  in  developing.  Instead  of  extending  it  to  such  a  vein  as  the  locator,  what- 
ever his  vocation  might  be,  would  be  justified  in  developing;  and  (2)  in  confining  the 
discovery  of  paying  mineral  to  *Hhat  particular  seam*'  upon  which  the  discovery  is 
made,  since  a  valid  location  may  be  be  made  by  the  discovery  of  a  seam,  with  a  well 
defined  wall,  bearing  indications  of  mineral  sufficient  to  justify  the  locator  in  follow- 
ing it  up  in  expectation  of  finding  a  main  body  of  paying  ore  within  the  limits  of  the 
claim  as  located. 

INSTBUCTIONS— Tetffmon]/.— Where  a  statement  of  testimony  is  contained  in  an  instruc- 
tion, the  statement  should  be  so  framed  as  not  to  subject  the  Instniction  to  the  charge 
of  being  the  court's  conclusion  from  facts  disputed  on  the  trial. 

Appeal  from  Sixth  Judicial  District ^  Meagher  County, 

Action  in  adverse  claim.  The  case  was  tried  before  Henry, 
J.     Plaintiflf  had  judgment  below.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  adverse  claim  suit,  brought  under  section  2326 
of  the  Revised  Statutes  of  the  United  States,  to  determine  the 
right  of  possession  to  certain  premises  in  conflict.  Plaintiffs^ 
adverse  claim  is  founded  upon  a  quarjbz  location  called  the 
*' Grafton  Lode,"  made  May  12,  1891.  Defendants'  claim  is 
founded  upon  a  quartz  location  called  the  <*  Silver  Safe  Lode," 
located  December  10,  1889.  The  ground  in  controversy  is  a 
little  over  eight  acres.  On  April  19,  1890,  a  location  -called 
the  <<  Rush  Stone  Quarry"  was  made  by  one  Peter  Rush. 
This  stone  quarry  location  includes  a  considerable  portion  of 
both  the  Silver  Safe  and  Grafton  lode  locations,  and  in  No- 
vember, 1890,  was  conveyed  by  Rush  and  another  to  one 
Condon.     Condon,  in  April,  1890,  had  also  become  an  owner, 
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by  deed  of  conveyanee,  of  an  interest  in  the  Silver  Safe  lode, 
but  had  deeded  his  interest  therein  September  3,  1893,  to  one 
Eenkle,  also  a  defendent  in  this  suit. 

The  cause  was  tried  to  a  jury.  On  the  trial,  the  testimony 
went  principally  to  the  suflSciency  of  the  original  discovery  of 
the  Silver  Safe  lode,  and  to  the  question  whether  the  repre- 
sentation work  had  been  done  for  1890,  1891  and  1892  on  the 
Silver  Safe  lode,  and  whether  certain  work,  which  plaintiffs 
claimed  Condon  caused  to  have  done  in  December,  1890,  in 
the  Rush  stone  quarry,  did  not  amount,  so  far  as  defendants 
were  concerned,  to  an  abandonment  on  their  part  of  the  Silver 
Safe  lode. 

The  jury  found  for  the  plaintiffs.  Judgment  was  entered 
accordingly.  Motion  for  new  trial  was  made,  based  upon  the 
insufficiency  of  the  evidence  to  support  the  verdict,  and  upon 
errors  of  law.  The  motion  was  overruled,  and  defendants  ap- 
peal. 

Max  Waterman  and  H.  G,  Mclntire^  for  Appellants. 
Toole  (&  Wallace^  for  Respondents. 

Hunt,  J. — ^The  principal  question  in  this  case  turns  upon 
the  instructions.  The  court,  after  stating  to  the  jury  that 
three  steps  are  indispensable  to  a  valid  location  of  a  mining 
claim, — to-wit:  (1)  A  discovery;  (2)  a  marking  of  the  bounda- 
ries; and  (3)  a  record, — charged  in  relation  to  a  discovery  as 
follows  : 

<<On  this  point  you  are  advised  that,  to  make  a  discovery, 
the  would-be  locator  must  have  found  a  vein .  or  crevice  of 
mineral-bearing  quartz,  rock,  or  ore  in  place,  with  at  least  one 
well  defined  wall.  A  vein  or  crevice  is  said  to  exist  when  ore 
is  found  within  defined  boundaries,  and,  if  the  boundaries  are 
well  defined,  slight  evidence  of  ore  may  be  sufficient;  while, 
on  the  other  hand,  a  clearly  defined  ore  body,  with  one  well 
defined  wall,  will  be  enough.  The  matter  within  the  bounda- 
ries must  be  mineral- bearing  quartz,  rock,  or  ore;  and,  before 
a  sufficient  discovery  to  justify  a  location  can  be  said  to  have 
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been  made,  there  must  have  been  found  a  vein,  the  course  of 
which  can  be  readily  determined  through  the  surrounding 
rock,  and  that  this  vein  rmtst  contain  mineral,  quartz,  or  ore  of 
9uch  a  natv/re  as  that  a  practical  miner,  if  he  encountered  it, 
would  feel  justified  in  following  it  up,  or  developing  it,  from 
the  reasonable  expectation  of  finding  paying  mineral  as  the  re- 
sult of  his  developing  the  vein;  so  that  mere  water  cracks  or 
seams  in  the  native  rock  or  a  mere  stringer  or  offshoot,  would 
not  necessarily  constitute  a  discovery.  In  other  words,  if 
there  woe  not  enough  foimd  to  justify  a  practical  miner  in  en- 
tertaining a  reasonable  hope  of  finally  encountering  paying 
mineral  in  this  pa/rticvlar  crevice  or  vein,  hy  developing  orfcl- 
lowing  it,  then  what  was  found  would  not  he  a  discovery  in 
law, — would  not  justify  a  location, — and  any  location  mads 
thereon  would  be  invalid.  And  this  discovery  must  be  so  made 
before  the  boundaries  are  marked,  for  a  location  void  when 
made,  for  want  of  ^sufficiefU  discovtry^  as  above  defined,  could 
not  be  made  good  by  the  locator  afterwards  finding  what 
would  be  in  law  considered  a  good  discovery." 

The  court  afterwards  stated  and  elaborated  the  plaintiffs' 
contention  by  the  following  instruction:  'The  plaintiffs  insist 
that  the  ground  was  open  to  location  in  May,  1891,  for  these 
reasons:  First,  while  admitting  the  marking  of  the  bounda- 
ries and  record  of  the  Silver  Safe  in  December,  1889,  they 
say  that  there  was  not,  by  Brooks  or  his  co-locator,  before 
they  marked  their  boundaries,  any  such  discovery  as  the  law 
requires,  i.  e. ,  as  a  practical  mirier  would  have  felt  justified  in 
developing,  with  the  reasonable  expectation  of  finally  finding 
paying  mineral  in  that  particular  seam.  They  also  insist  that 
the  persons  claiming  under  the  Silver  Safe  claim  abandoned 
their  claim  in  the  fall  of  1890,  and  tried  to  secure  the  ground 
under  a  different  location,  called  the  Rush  placer  or  stone 
quarry  claim;  and  they  further  say  that  the  Silver  Safe  claim- 
ants forfeited  their  claim,  if  any  they  ever  had,  by  failing  to 
perform  one  hundred  dollars'  worth  of  work  or  improvements 
on  and  for  the  benefit  of  the  Silver  Safe  location  in  the  year 
1890." 
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In  the  use  of  words  (italicized  by  us,  for  better  illustration) 
restricting  a  discovery  to  such  a  crevice  or  vein  as  a  practical 
miner  alone  would  have  felt  justified  in  developing,  with  the 
reasonable  expectation  of  finally  finding  paying  mineral  in  that 
particular  seam,  the  court  clearly  erred.  The  error  was  not 
alone  in  laying  down  a  rule  limiting  a  valid  discovery  to  such 
as  a  ^^^roc^^o/ miner  would  feel  justified  in  developing,  with 
reasonable  expectation  of  finding  ore  of  commercial  profit, 
present  or  prospective,  but  extended  as  well  to  the  language 
of  the  charge  which  limited  such  justification  to  the  expecta- 
tion that  paying  mineral  would  be  found  in  that  particular 
seam  upon  which  a  discovery  was  made. 

The  statutes  of  the  United  States  (Rev.  St.  §§  2319,  2320), 
and  the  interpretations  placed  upon  them  by  the  supreme 
court,  so  far  as  we  are  advised,  have  never  required  as  a  pre- 
requisite to  the  location  of  a  mining  claim  that  a  locator  dis- 
cover rock  in  place  bearing  any  of  the  precious  metals  named 
in  the  statute  sufficient  to  justify  persons  pursuing  any  par- 
ticular phase  of  any  particular  occupation  in  life  only,  as 
distinguished  from  any  others,  in  expending  time  and  means 
in  prospecting  and  developing  the  ground  within  the  limits  of 
the  location. 

Any  person  may  become  a  prospector  by  exploring  a  re- 
gion of  country  for  mineral;  any  person  qualified  by  reason  of 
citizenship  in  the  United  States  may  make  a  valid  location  of 
a  mining  claim  by  compliance  with  the  law;  and  if  the  rock 
discovered  by  such  a  person  is  in  place,  and  carries  enough 
precious  metal  in  it  to  justify  the  locator  in  expending  his 
time  and  money  in  prospecting  and  developing  the  ground 
located,  such  a  discovery  is  valid,  and  a  location  thereof  may 
be  made,  no  matter  what  the  locator's  vocation  n^ay  be.  The 
hiw  does  not  discriminate.  Its  justification  to  locate  extends 
to  any  citizens  complying  with  its  requirements;  not  only  to 
the  miner,  whose  experience  lies  in  years  of  toil,  but  to  the 
geologist,  whose  life  has  been  in  books  of  science,  and  to  any 
other  citizen,  regardless  of  his  calling. 

When  the  validity  of  a  mining  location  is  assailed  upon  the 
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ground  of  no  Bufficient  discovery,  and  there  arises  a  question 
of  whethen  the  locator  was  justified  in  expending  his  time  and 
money  in  prospecting  and  developing  the  ground  located, 
then,  of  course,  the  testimony  of  mining  men,  including  prac- 
tical and  scientific  miners,  geologists  and  mineralogists,  is 
most  valuable,  to  the  end  that  the  court  and  jury  may  cor- 
rectly determine  if  the  locator  has  made  a  discovery  of  rock  in 
place  carrying  precious  metal  sufficient  to  warrant  his  expend- 
ing time  and  money  in  prospecting  and  developing  his  located 
ground.  Such  testimony  fixes  the  character  of  the  rock,  tiie 
nature  of  the  vein  or  seam  or  crevice,  the  formation  of  the 
country  about,  whether  there  is  a  well-defined  wall  or  not,  the 
probabilities  of  the  result  of  future  development  work,  and  in 
other  material  ways  assists  the  court  or  jury  in  arriving  at  a 
just  conclusion  as  to  the  existence  or  nonexistence  of  the  facts 
plainly  essential  as  bases  for  such  justification.  But,  if  the 
justification  is  found,  it  is  a  justification  to  the  locator  by 
reason  of  the  existence  of  facts,  mineralogical  and  geological; 
while,  if  such  facts  exist,  the  justification  exists,  and  whether 
or  not  it  is  such  a  justification  as  the  practical  miner  would 
avail  himself  of  is  not  of  vital  import. 

We  find  in  the  case  of  Book  v.  Joining  Co,j  58  Fed.  106,  a 
discussion  of  what  constitutes  a  ^^discovery^'  within  the  mean- 
ing of  the  United  States  statute.  More  than  ordinary  respect 
is  due  to  the  opinion  because  it  is  rendered  by  Judge  Hawley, 
who  enjoys  in  a  peculiarly  high  degree  the  respect  of  the 
courts  and  bar  alike  for  his  great  learning  upon  the  law-  of 
mining  rights.     We  quote  as  follows  from  the  opinion: 

<^What  constitutes  a  discovery  of  a  vein  or  lode,  within  the 
meaning  of  the  statute  ?  Section  2320,  Revised  Statutes,  pro- 
vides that  ^mining  claims  upon  veins  or  lodes  of  quartz  or 
other  rock  in  place  bearing  gold,  silver,  cinnabar,  lead,  tin, 
copper  or  other  valuable  deposits,  heretofore  located,  shall  be 
governed  as  to  length  along  the  vein  or  lode  by  the  customs, 
regulations  and  laws  in  force  at  the  date  of  their  location.  A 
mining  claim  located  after  the  tenth  day  of  May,  1872, 
whether  located  by  one  or  more  persons,  may  equal,  but  shall 
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not  exceed,  1,500  feet  in  length  along  the  vem  or  lode;  but  no 
location  of  a  mining  claim  shall  be  made  until  the  discovery  of 
the  vein  or  lode  within  the  limits  of  the  claim  located. '  The 
words,  *vein  or  lode,'  in  the  last  clause  of  this  statute,  were 
evidently  intended  to  apply  to  such  veins  or  lodes  as  were 
described  in  the  first  section,  and  to  have  the  same  meaning, 
viz.  a  vein  or  lode  <of  quartz  or  other  rock  in  place  bearing 
gold,  silver,'  etc.  The  statute  was  intended  to  be  liberal 
and  broad  enough  to  apply  to  any  kind  of  lode  or  vein  of 
quartz  or  other  rock  bearing  mineral,  in  whatever  kind,  char- 
acter, or  formation  the  mineral  might  be  found.  It  should  be 
so  construed  as  to  protect  locators  of  mining  claims,  who 
have  discovered  rock  in  place  bearing  any  of  the  precious 
metals  named  therein,  sufficient  to  justify  the  locators  in 
spending  their  time  and  money  m  prospecting  and  developing 
the  ground  located.  It  must  be  borne  in  mind  that  the  veins 
and  lodes  are  not  always  of  the  same  character.  In  some 
mining  districts,  the  veins,  lodes,  and  ore  deposits  are  so  well 
and  clearly  defined  as  to  avoid  any  question  being  raised.  In 
other  localities,  the  mineral  is  found  in  seams,  narrow  crevices, 
cracks,  or  fissures  in  the  earth,  the  precise  extent  and  charac- 
ter of  which  cannot  be  fully  ascertained  until  expensive  ex- 
plorations are  made,  and  the  continuity  of  the  ore  and  existence 
of  the  rock  in  place  bearing  mineral  is  established.  It  never 
was  intended  that  the  locator  of  a  mining  claim  must  determine 
all  these  facts  before  he  would  be  entitled,  under  the  law,  to 
make  a  valid  location.  Every  vein  or  lode  is  liable  to  have 
barren  spots  and  narrow  places,  as  well  as  rich  chimneys  and 
pay  chutes,  or  large  deposits  of  valuable  ore.  When  the 
locator  finds  rock  in  place  containing  mineral,  he  has  made  a 
'discovery,'  within  the  meaning  of  the  statute,  whether  the 
earth  or  rock  is  rich  or  poor,  whether  it  assays  high  or  low. 
It  is  the  finding  of  the  mineral  in  the  rock  in  place,  as  distin- 
guished from  float  rock,  that  constitutes  the  discovery,  and 
warrants  the  prospector  in  making  a  location  of  a  mining 
claim." 

It  will  be  observed  that  throughout  the  language  of  Judge 


214  McShane  i?.  Kenkle.      [Mar.  T.' 96 

Hawley  he  does  not  establish  any  standard  of  judgment  by 
which  to  warrant  a  justification,  except  the  existence,  and  ex- 
pected existence,  of  geological  or  mineralogical  facts  from 
which  certain  reasonable  conclusions  are  authorized  to  be 
drawn.  The  probable  conduct  of  the  practical  miner  or  his 
beliefs  are  not  regarded  as  rules  or  tests  of  the  justification  for 
the  guidance  of  locators.  Indeed,  throughout  his  whole  suc- 
cinct and  carefully  considered  statement  of  the  law,  as  quoted, 
the  learned  judge  does  not  use  the  word  < 'miner"  at  all,  but 
lays  stress  upon  the  liberality  of  the  statute,  which  protects 
the  locator  in  his  discovery  and  location  if  rock  in  place  is 
found  containing  precious  metals,  sufficient  to  justify  such 
locator  in  prospecting  and  developing  the  ground  located. 

Nor  must  the  discoverer  expect  to  find  paying  mineral  in 
that  particular  crevice  or  vein  or  seam  in  which  he  finds  his 
rock  in  place  bearing  metal,  before  he  can  make  a  valid  loca- 
tion. This  is  plain  by  a  study  of  Judge  Hawley' s  opinion,  by 
the  law  generally,  and  by  the  light  of  common  knowledge.  If 
a  prospector  in  a  mining  region  discover  a  seam  with  a  well- 
defined  wall,  bearing  indications  of  mineral  sufficient  to  justify 
him  in  spending  his  time  and  money  in  following  it,  in  expec- 
tation of  finding  a  main  body  of  ore  of  commercial  value 
within  the  ground  located,  a  valid  location  of  a  mining  claim 
may  be  made,  and  the  expectation  need  not  be  confined  to 
finding  paying  mineral  in  the  particular  seam  upon  which  the 
discovery  is  made. 

Judge  Beatty,  of  Idaho,  in  Hailway  Co.  v.  Migeon^  68  Fed. 
811,  after  quoting  from  Book  v.  Mining  Co.^  supra^  said 
that  the  late  decisions  establish  <<the  liberal  rule  that  it  is 
not  necessary,  to  the  location  of  a  valid  claim  under  section 
2320,  that  ore  of  commercial  value  in  either  quantity  or  quality 
must  first  be  discovered  within  its  limits.  While  the  practical 
observer  will  commend  this  rule,  it  must  be  reasonably  ap- 
plied. To  apply  it  to  every  seam  or  fissure  which  may  be 
filled  with  matter  containing  traces  of  the  precious  metals, 
whether  in  or  remote  from  mineral  country,  whether  valuable 
or  worthless  as  a  mining  claim,   would  be  a  perversion  of  a 
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liberal  law.  The  vein  or  lode  which  the  statute  directs  must 
be  discovered  before  the  location  of  a  claim,  must  be  one  that, 
from  all  its  indications,  has  a  present  or  prospective  commer- 
cial value,  for  only  <lands  valuable  for  minerals'  are  subject  to 
appropriation  as  mineral  claims." 

The  case  at  bar  well  illustrates  the  force  of  these  views.  It 
is  in  evidence  that  in  the  vicinity  of  the  Silver  Safe  location, 
at  Neihart,  the  veins  increase  as  they  go  down;  that  the  seams 
(sometimes  called  <<stringers''  in  that  district)  are  regarded  as 
in  close  proximity  to  larger  veins  of  mineral;  that  they  are 
usually  supposed  to  lead  to  veins,  but  sometimes  lead  from 
them;  that  in  that  camp  some  ore-producing  mines,  particu- 
larly one  large  producer,  were  only  two  or  three  inches  wide 
in  their  main  veins  at  the  surface.  This  evidence  tends  to 
show  that  the  district  is  one  where  the  mineral  is  found  in 
seams  ^ 'the  precise  extent  and  character  of  which  cannot  be 
fully  ascertained,  until  expensive  explorations  are  made,  and 
the  continuity  of  the  ore  and  existence  of  the  rock  in  place 
bearing  mineral  is  established."  (Book  v.  Mining  Co., 
supra.) 

Oftentimes,  in  such  districts,  a  discovery  is  made  on  a 
**8eam,"  a  term  often  used  synonymously  with  ''stringer," 
and  commonly  understood  by  miners  to  be  a  crack  or  crevice 
filled  by  mineral  deposit,  and  occurring  in  the  country  rock, 
and  by  means  of  which  the  prospector  anticipates  being  led  to 
an  ore  body  or  deposit  of  commercial  value.  Upon  such  a 
seam  the  evidence  in  this  case  tends  to  show  the  Silver  Safe 
discovery  was  made,  and,  if  so  made,  the  location  thereof  was 
valid  in  law. 

The  pleadings  do  not  positively  aver  an  abandonment  of 
the  defendants'  location,  but  testimony  was  introduced  upon 
that  point,  and  instructions  were  given  covering  the  law  of 
abandonment.  Whether  it  is  necessary  to  specially  plead 
abandonment  we  will  not  decide.  The  latest  utterance  of  the 
supreme  court  of  California,  citing  earlier  cases,  is  in  Trevas- 
kU  V.  Peard  (March,  1896)  44  Pac.  246,  where  it  was  held 
that  evidence  of  abandonment  may  be  given  without  a  special 
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plea  under  a  denial  of  'title.     Where,   however,   abandonment 
is  relied  upon,  it  is  safer  to  plead  it. 

The  appellants  complain  that  the  instructions  assumed  that 
certain  testimony  was  given  which  was  not.  Without  going 
into  any  discussion  of  the  instructions  complained  of,  we  think 
that,  under  our  practice,  courts  should  avoid  any  statement 
of  testimony  so  framed  as  to  subject  the  instructions  to  any 
well-founded  charge  of  being  the  court^s  conclusion  from  facts 
directly  disputed  on  the  trial. 

The  defendants'  objection  to  the  form  of  the  verdict  could 
not  have  operated  to  their  prejudice  in  this  action. 

Judgment  and  order  denying  a  motion  for  a  new  trial 
reversed,  and  cause  remanded,  with  directions  to  grant  a  new 
trial. 

Reversed. 

Pemberton,  C.  J.,  concurs. 


GASSERT,    Administratrix,    Appellant,    v.    NOYES   et 
AL.,  Respondents. 

[Submitted  March  23, 1896.    Decided  May  4, 1896.] 

EviDSNCS— Z<o0(  inatrument.— EYldence  of  the  contents  of  a  lost  bill  of  sale  or  deed  from 
the  administrator  of  plaintiff's  predecessor  In  interest  was  properly  excluded  where 
It  did  not  appear  that  the  grantor  In  the  Instrument  was  an  administrator,  or  that  he 
had  authority  to  execute  the  paper. 

Watbr  Rights— Abandonment- ^ontM0r.— Mere  b&pse  of  time  Is  not  alone  sufllctent 
to  establish  abondonment  of  a  water  right  through  non-user.  {MeCauley  y.  MeKeig, 
8  Mont.  8S9,  cited.) 

Same— Abandonment— liiridfnc^.— Abandonment  Is  a  mixed  question  of  intention  and 
fact,  and  where  the  defendants,  grantors  of  a  ditch  and  water  right  had  not  used  it  for 
a  period  of  three  years,  prior  to  conyeying  It.  It  Is  competent  for  them  to  testify  as  to 
their  intention  in  not  using  It. 

Samr— CTTian^ec/p/aceo/  use  by  prior  appropriator.— A  prior  approprlator  of  water 
cannot  change  the  place  of  use  of  his  water  so  as  to  deprive  a  subsequent  approprla- 
tor of  his  rights,  and  tlierefore,  where,  at  the  time  of  the  junior  appropriation,  the 
prior  approprlator  was  returning  the  water  used  by  him  to  the  stream  above  the  point 
of  diversion  by  the  latter,  he  will  not  be  permitted  to  afterwards  change  his  place  of 
use  so  as  to  return  the  water  to  the  stream  below  such  point, 

Appeal  from  Second  Judicial  District^  Silver  Bow  CoufUy. 
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Action  to  determine  priority  of  water  rights.  The  cause 
was  tried  before  McHatton,  J.  Defendants  had  judgment 
below.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  was  instituted  by  Harry  Gasg^ert,  in  his  lifetime, 
to  determine  the  right  to  the  use  of  the  waters  of  Brown's 
gulch  and  its  tributaries,  in  Silver  Bow  county,  between  the 
parties  to  this  suit.  Since  the  appeal,  Harry  Gassert  has  died, 
and  Sarah  C.  Gassert,  administratrix  of  his  estate,  has  been 
substituted  as  plaintiff. 

The  plaintiff  claims  the  prior  right  to  the  use  of  300  inches 
of  the  waters  of  said  stream  and  its  tributaries.  It  seems  from 
the  record  that  the  ditch  plaintiff  claims  was  constructed  in 
1866;  and  the  waters  of  the  stream  and  its  tributaries  in  con- 
troversy were  appropriated  and  used  by  and  through  this  ditch 
ever  since  by  plaintiff,  and  others  before  him.  In  1872,  plaint- 
iff first  acquired  possession  of  this  ditch  by  purchase  from 
Chris.  Nissler,  administrator  of  one  Nurenberg.  In  1876,  the 
plaintiff,  to  perfect  his  title  to  the  use  of  the  water  of  said 
stream,  appropriated  300  inches  thereof,  which  he  used  in  and 
by  the  ditch  constructed  in  1866,  and  which  he  had  used  since 
1872. 

The  grantors  of  defendants  constructed  their  ditch  in  1868. 
This  ditch  taps  Hail  Columbia,  Bull  Run  and  Oro  Fino 
Gulches,  the  principal  tributaries  of  Brown's  Gulch,  and  con- 
vey-6  the  waters  thereof  onto  a  mining  claim,  known  as  the 
*'Oro  Fino  Placer  Ground,"  where  it  is  used  for  mining  pur- 
poses. The  water,  being  used  on  the  Oro  Fino  placer  ground, 
was  returned  by  way  of  Oro  Fino  Gulch  to  Brown's  Gulch, 
above  the  head  of  plaintiff's  ditch,  and  was  afterwards  used, 
or  could  be  used,  by  him  for  irrigation  purposes,  through  his 
ditch.  In  1872,  the  reservoir  on  Hail  Columbia  Gulch,  owned 
by  defendants,  broke.  After  that,  the  waters  claimed  by  de- 
fendants' grantors  and  their  ditch  were  not  used  for  any  pur- 
pose until  1876,  when  the  defendants  purchased  the  ditch  and 
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water  right,  and  commenoed  again  to  use  the  waters  on  the 
Oro  Fino  placer.  In  1878,  defendants  extended  their  ditch  so 
that  they  could  use  the  water  on  placer  ground  near  Rocker. 
The  use  of  the  water  at  this  point  prevented  it  from  returning, 
after  being  used,  to  Brown's  Gulch,  as  it  did  when  used  on 
Oro  Fino  placer.  The  plaintiff  at  once,  it  seems,  notified  the 
defendants  that  he  claimed  a  prior  right  to  300  inches  of  the 
waters  of  Brown*  s  Gulch  and  tributaries,  and  forbade  their  di- 
verting it  from  Brown's  Gulch  so  he  could  not  use  it.  It  ap- 
pears that  there  was  no  scarcity  of  water  for  all  parties  until 
1888,  when  the  dry  season  made  it  necessary  for  plaintiff  to 
assert  his  prior  right  to  the  use  of  the  water,  by  instituting 
this  suit. 

The  case  was  tried  to  a  jury.  The  jury  made  a  number  of 
special  findings  of  fact,  that  will  be  noticed,  as  far  as  neces- 
sary, in  the  opinion.  A  general  verdict  for  the  plaintiff  was 
also  found  by  the  jury.  On  motion,  the  court  set  aside  the 
findings  of  fact  made  by  the  jury,  and  the  verdict,  and  made 
findings  of  its  own,  and,  on  its  own  findings,  rendered  judg- 
ment for  the  defendants.  From  the  judgment  and  order  re- 
fusing a  new  trial  plaintiff  appeals. 

Shropshire  cfe  Burleigh  and  Robinson  it  Stapleton^  for  Ap- 
pellant. 

Forhis  i&  Forhis^  for  Respondent. 

Pembertok,  C.  J. — The  action  of  the  court  in  excluding  the 
evidence  of  the  contents  of  a  lost  bill  of  sale  or  deed  from 
Chris.  Nissler,  as  administrator  of  Nurenberg,  to  plaintiff,  of 
the  ditch  called  the  *' Gassert  Ditch,"  and  claimed  by  plaint- 
iff, is  assigned  as  error.  It  did  not  appear  that  Nissler  was 
administrator  of  Nurenberg,  or,  if  he  was,  that  he  had  any 
authority  to  execute  the  lost  paper.  We  think  there  was  no 
error  in  the  action  of  the  court 

The  jury  found  that  the  grantors  of  the  defendants  aban- 
doned their  ditch  and  water  right  in  1873,  by  failing  to  use 
the  same  during  the  years  1873,  1874  and  1875.     The  court 
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set  aside  this  finding,  and  made  a  finding  of  its  own,  that  there 
was  no  sach  abandonment.  This  action  of  the  court  is  assigned 
as  error.  There  was  no  evidence  of  non-user  of  the  water  for 
any  greater  length  of  time  than  the  three  years  named.  Mere 
lapse  of  time  is  not  alone  sufficient  to  establish  abandonment. 
{McCavley  v.  McKeig,  8  Mont.  389;  Partridge  v.  McKtnney^ 
10  Cal.  181;  Moon  v.  RollinSy  36  Cal.  333;  Judaonx.  Malloy, 
40  Cal.  300;  Black's  Pom.  Water  Rights,  page  184.) 

Abandonment  is  a  mixed  question  of  intention  and  act.  The 
grantois  of  defendants  testified  that  they  had  no  intention  of 
abandoning  their  water  right  during  the  three  years  they  did 
not  use  it.  During  that  time  one  of  the  grantors  purchased 
the  interest  of  one  of  his  co-owners  in  the  ditch  and  water 
right.  It  was  competent  for  these  witnesses  to  testify  as  to 
their  intention  in  this  regard.  (11  Am.  &  £ng.  Ency.  of 
Law,  page  377,  and  authorities  cited.)  We  think  the  court 
was  justified  in  setting  aside  the  finding  of  the  jury,  that  the 
grantors  of  defendants  had  abandoned  their  ditch  and  water 
right  in  1873,  and  making  its  own  finding,  that  there  was  no 
such  abandonment. 

The  jury  found  that  the  plaintiff  had  a  right  prior  to  that  of 
the  defendants  to  the  use  of  250  inches  of  the  water  in  con- 
troversy. The  court  set  aside  this  finding,  and  found  that  the 
right  of  the  defendants  to  the  use  of  300  inches  of  the  water 
was  prior  to  that  of  plaintiff.  The  court  found  that  plaintiff's 
appropriation  was  made  in  1875,  and  that  the  grantors  of  de- 
fendants made  their  appropriation  in  1868.  From  1868  to 
1878  the  defendants  and  their  grantors  had  used  the  water  ap- 
propriated by  them  in  mining  on  placer  ground  in  Oro  Fino 
Gulch.  After  the  water  had  been  thus  used,  it  was  permitted 
by  the  defendants  and  their  grantors  to  return  by  way  of  Oro 
Fino  Gulch  to  Brown's  Gulch,  at  a  point  above  the  plaintiff's 
ditch,  so  that  plaintiff  could  use  it  through  his  ditch  in  irri- 
gating his  lands.  In  1878  the  defendants  extended  their  ditch 
from  the  point  on  Oro  Fino  Gulch,  where  their  water  had 
been  used  for  ten  years,  to  a  point  near  Rocker,  on  the  other 
side  of  the  ridge  or   hill  lietween   Silver   Bow   Creek  and 
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Brown^s  Gulch.  It  is  conceded  that  by  extending  the  ditch 
through  the  ridge  or  hill  between  Brown's  Gulch  and  Silver 
Bow  Creek,  to  the  point  near  Rocker,  and  thereby  conveying 
the  water  to  that  point,  it  became  impossible  for  it  to  be  re- 
turned to  Brown's  Gulch,  but  that  it  escaped  into  Silver  Bow 
Creek  after  being  used  near  Rocker.  Thus,  it  appears  that  by 
extending  their  ditch  and  changing  the  place  of  the  use  of  the 
water  from  the  point  where  it  was  used  when  plaintiff  made 
his  appropriation,  and  long  prior  and  subsequent  thereto,  the 
defendants  absolutely  deprived  the  plaintiff  of  the  right  to  use 
the  water  in  controversy  at  all. 

The  question  then  is,  had  the  defendants  the  right  to  so 
change  the  place  of  the  use  of  the  water  in  controversy  as  to 
deprive  the  plaintiff  entirely  of  the  use  thereof  ?  Upon  this 
point  the  court  instructed  the  jury  as  follows  :  *'The  owner 
of  the  water  right  has  the  right  to  change  the  point  of  diver- 
sion, or  the  place  or  manner  or  use  of  the  water,  as  he  or  they 
may  see  fit  and  proper  provided  the  rights  of  other  appropria- 
tors  are  not  interfered  with  by  such  change;  and  in  this  case 
you  are  instructed  that  if  the  defendants  were  the  owners  of 
the  waters  of  the  tributaries  of  Brown's  Gulch,  and  were  using 
the  same  upon  their  placer  grounds,  that  they  might  change 
the  place  of  use,  so  that  the  water,  instead  of  flowing  into 
Brown's  Gulch,  would  flow  into  Silver  Bow  Creek."  The 
giving  of  this  instruction  is  assigned  as  error. 

In  Water  Co.  v.  Paioell,  34  Cal.  109,  a  case  involving:  the 
question  under  consideration,  Mr.  Justice  Sawyer  says :  *'  But 
suppose  the  plaintiff  appropriated  the  waters,  and  constructed 
its  ditch  and  dam  amply  sufficient,  under  the  condition  of  the 
stream  and  the  country  as  it  then  existed,  to  make  it  available, 
and  acquired  a  right  to  appropriate  and  use  said  water  in  the 
manner  adopted,  and  to  the  extent  of  the  appropriation,  this 
would  not  prevent  other  parties  from  acquiring  rights  in  the 
surplus  water,  or  in  the  bed  and  banks  of  the  stream,  or  in  the 
adjacent  lands,  to  any  extent  which  should  not  interfere  with 
the  rights  before  acquired.  And,  when  the  rights  of  the  sub- 
sequent appropriators  once  attach,  the  prior  appropriator  can- 
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not  encroach  upon  them  by  extending  his  rights  beyond  the 
first  appropriation.  In  this  case  the  plaintiff  appropriated  the 
waters  of  Sandy  Creek;  constructed  its  ditch  antl  dam  for  the 
purpose  of  conveying  it  away  for  the  uses  contemplated;  and 
the  mode  of  use,  so  far  as  anything  to  the  contrary  appears 
by  the  testimony,  was  sufficient,  in  the  then  condition  of  the 
stream,  to  enable  the  plaintiff  to  enjoy  the  waters  in  the  most 
advantageous  manner.  It  does  not  appear  that  plaintiff  ac- 
quired any  rights  or  made  any  claim  beyond  this.  If  plaint- 
iff's right  was  thus  limited  to  the  extent  and  mode  of  the 
actual  appropriation, — and  from  the  mere  fact  of  appropria- 
tion and  enjoyment  to  a  certain  extent,  and  in  a  particular 
manner,  no  presumption  of  law  arises  that  the  right  is  more 
extensive  than  is  indi^^^ted  by  the  actual  appropriation  and 
mode  of  enjoyment, — then  the  defendants  had  a  right  to  take 
up  the  mining  claims  on  the  stream  above,  and  work  them  in 
any  manner  which  would  not  encroach  upon  the  rights  of  the 
plaintiff,  as  they  were  actually  vested  and  enjoyed  at  the  time 
of  locating  such  mining  claims.  To  that  extent,  they  them- 
selves would  be  the  first  appropriators,  and,  being  first  in 
time,  would  be  first  in  right.  *  *  *  The  legal  presump- 
tion from  these  facts  alone  would  rather  be  that  the  right  was 
no  more  extensive  than  the  present  enjoyment.  The  limita- 
tion of  plaintiff's  right  to  its  actual  enjoyment  at  the  time  be- 
ing assumed,  the  defendants  were  authorized  to  take  up  min- 
ing claims  on  the  stream  above,  and  hold  and  work  them  in 
the  condition  in  which  they  found  them,  so  far  as  they  could 
do  so  without  injury  to  the  plaintiff's  prior  rights;  and,  after 
their  rights  became  vested,  the  plaintiff  could  not  rightfully 
construct  a  dam  at  a  point  further  up  the  stream,  and  thereby 
flood  the  defendants'  claims,  which  were  not  affected  by  the 
full  enjoyment  of  the  water  rights  of  the  plaintiff,  as  they  ex- 
isted at  the  time  of  the  location  of  said  claims;  nor  could  the 
same  results  lawfully  be  accomplished  by  erecting  a  dam  of 
much  greater  height  than  the  old  one  at  the  point  where  it 
was  before  located.  The  latter  mode  of  encroachment  is  as 
clearly  illegal  and  wrongful  as  the  former.     *     *     *     Un- 
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doubtedly,  when  plaintiff  took  up  the  water,  and  before  other 
conflicting  interests  had  vested,  the  right  to  the  water  carried 
with  it  the  right  to  construct  such  works  as  were  necessary  to 
the  full  enjoyment  of  the  water.  But  when  it  established  its 
works,  and  f  uUy  appropriated  the  water  by  means  sufficient 
for  the  purpose,  and  used  it  for  a  term  of  years  in  a  particu- 
lar mode,  unless  there  was  something  manifesting  a  more  ex- 
tended right,  other  parties  had  a  right  to  suppose  that  the 
plaintiff  had  itself  defined  the  limits  of  its  rights,  and  act  ac- 
cordingly." 

In  Proctor  v.  Jennings^  6  Nev.  83,  a  similar  case,  the  court 
says:  ' 'Priority  of  appropriation,  where  no  other  title  exists, 
undoubtedly  gives  the  better  right.  And  the  rights  of  all 
subsequent  appropriators  are  subject  to  his  who  is  first  in 
time.  But  others  coming  on  the  stream  subsequently  may  ap- 
propriate and  acquire  a  right  to  the  surplus  or  residuum.  So 
the  rights  of  each  successive  person  appropriating  water  from 
a  stream  are  subordinate  to  those  previously  acquired,  and  the 
rights  of  each  are  to  be  determined  by  the  condition  of  things 
at  the  time  he  makes  his  appropriation.  So  far  is  this  rule 
carried  that  those  who  were  prior  to  him  can  in  no  way  change 
or  extend  their  use  to  his  prejudice,  but  are  limited  to  the 
rights  enjoyed  by  them  when  he  secured  his.  Nor  has  any 
one  the  right  to  do  anything  which  will,  in  the  natural  or 
probable  course  of  things,  curtail  or  interfere  with  the  prior- 
acquired  rights  of  those  either  above  or  below  him  on  the  same 
stream.  The  subsequent  appropriator  only  acquires  what  has 
not  been  secured  by  those  prior  to  him  in  time.  But  what  he 
does  thus  secure  is  as  absolute  and  perfect  and  free  from  any 
right  of  others  to  interfere  with  it  as  the  rights  of  those  be- 
fore him  are  secure  fnom  interference  by  him."  (Ortnian  v. 
jDixon^  13  Cal.  34;  i:ddy  v.  Simpson,  3  Cal.  349.) 

In  Last  Chance  Min.  Co.  v.  Bunker  Hill  dk  S.  Mining  <& 
Concentrating  Co,^  49  Fed.  430,  after  collating  and  discussing 
the  cases  and  authorities  bearing  upon  the  question  here 
involved,  the  court  holds  that  ''the  appropriator  of  water  to  be 
used  at  a  specified  place,  for  the  purpose  of  operating  machin- 
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ery  and  other  works,  after  so  using  and  returning  to  its  orig- 
inal channel,  cannot  change  the  place  of  use  to  the  damage  of 
a  subsequent  appropriator  lower  down  on  the  stream." 

In  Creek  v.  Waterworks  Co,^  16  Mont.  121,  this  court  held 
an  appropriator  of  water  could  change  the  use  of  his  appro- 
priation. But  in  that  case  we  also  held  that  the  first  appro- 
priator could  not  so  change  the  use  as  to  deprive  subsequent 
appropria^rs  of  rights  acquired  by  them. 

The  facts  of  the  case  at  bar,  we  think,  bring  it  squarely 
within  the  rule  announced  in  the  authorities  quoted  and  cited 
above.  It  will  not  be  disputed,  we  think,  that  a  prior  appro- 
priator of  water  cannot  so  change  the  use  of  the  water  as  to 
deprive  the  subsequent  appropriator  of  his  rights.  If  the 
prior  appropriator  cannot  encroach  upon  the  rights  of  the  sub- 
sequent appropriator  by  changing  the  use,  we  think,  for  the 
the  same  reasons,  he  cannot  do  so  by  changing  the  place  of  the 
use.  This  view,  we  think,  is  in  accordance  with  the  authori- 
ties, as  well  as  reason  and  justice. 

We  think  the  instruction  complained  of  is  in  direct  conflict 
with  the  authorities  and  views  herein  expressed.  We  are 
therefore  clearly  of  the  opinion  that  the  instruction  is  errone- 
ous. The  instruction  is  certainly  in  conflict  with  the  spirit, 
reason,  and  holding  of  Creek  v.  Waterworks  Co.^  supra.  To 
hold  that  the  prior  appropriator  of  water  has  the  unrestricted 
righ*  to  so  change  the  use,  or  the  place  of  use,  of  water  appro- 
priated by  him,  as  to  wholly  deprive  subsequent  appropriators 
of  their  right,  is  to  subject  the  important  question  of  water 
rights  and  irrigation  in  this  state  to  the  baleful  influence  of 
monopoly,  which  appears  to  us  dangerous  to  private  rights, 
and  inimical  to  public  policy. 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  new  trial. 

Reversed, 

Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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HOFFMAN  ET  AL.,  Respondents,  v,  BOARD  OF  COUNTY 

COMMISSIONERS  OF  GALLATIN  COUNTY  et 

AL.,  Appellants. 

[Submitted  AprU  10, 188C.    Decided  May  4, 1886.] 

CovsTiKB^Conttitutional  limit  of  indebUdne&^—lHeoal  bond  iswe.—A  loan  of  $90,000  by 
a  bank  to  a  county,  made  In  one  day  by  splitting  the  sum  loaned  Into^Teral  amounts 
of  $10,000  or  less,  each,  Is  an  attempted  eyaslon  of  section  5,  Article  XIII  of  the  eonstl- 
tutlon,  prohibiting  a  county  from  Incurring  an  indebtedness  for  any  single  purpose  to 
an  amount  exoeedlng  $i 0,000,  without  the  approTal  of  a  majority  of  the  electors 
thereof  Totlng  at  an  election  for  that  purpose;  and  a  bond  Issue  to  fund  the  indebted- 
ness so  created,  together  with  other  legal  warrants,  Is  Toid. 

8aux— Action  to  en^niUegal  bond  tsmieSuifflcieney  of  eomplaint.-'A  complaint  In  an 
action  to  enjoin  the  i^uance  of  bonds  by  a  county,  which  alleges,  in  effect,  that  the 
board  of  county  commissioners  pretended  to  borrow  a  certain  sum  from  a  bank  at  one 
time  and  In  four  seyeral  amounts.  Issuing  warrants  therefor,  in  order  to  create  an  ap- 
parent warrant  Indebtedness  of  the  county;  that  the  amounts  were  treated  as  loans 
for  which  the  bank  filed  its  claims;  that  at  the  time  of  the  Issuance  of  the  pretended 
warrants  there  was  no  money  due  said  bank,  but  that  It  was  then  agreed  between  the 
county  and  the  bank  that  said  warrants  represented  only  a  pretended  loan  deposited 
to  the  credit  of  the  county  and  which  should  not  be  drawn  against  unless  a  sufficient 
amount  of  bonds  were  sold  to  take  up  said  warrants;  that  upon  the  second  day  after 
the  allowance  of  the  claims  the  commissioners  made  an  order  for  the  Issuance  of 
bonds  to  fund  the  outstanding  warrant  indebtedness  and  for  the  publication  of  notice 
thereof;  that  the  question  of  issuing  the  bonds  was  neyer  submitted  to  the  electors 
and  that  they  were  not  issued  to  redeem  outstanding  bonds,  states  a  cause  of  action. 

Samb  -  Same— AnnDcr,— Where  the  answer  in  such  case  admitted  the  making  of  the 
agreement  pleaded  In  the  complaint,  but  averred  that  It  was  abandoned  prior  to  the 
commencement  of  the  action,  this  is  an  admission  that  such  an  agreement  was  in 
force  when  the  warrants  were  drawn,  and  a  denial  that  the  board  of  commissioners 
at  any  time  created  any  fictitious  Indebtedness  Is  inconsistent  therewith  and  evaslTe. 
{Power  y.  Gum,  6  Mont.  5;  Stewart  t.  Budd,  7  Mont.  673;  State  v.  Dickerman,  16 
Mont.  278,  cited.) 

SAMB—Same^-JudomerUonpleadinoe.—The  complaint  in  such  case  haying  charged  a 
pretended  loan  for  $80,000,  and  that  the  warrants  were  Issued  as  the  basis  for  a  bond 
issue  with  which  to  fund  the  loan,  Judgment  on  the  pleadings  was  proper,  where  the 
answer  identified  the  warrants  as  described  In  the  complaint,  but  failed  to  specifi- 
cally deny  that  the  whole  transaction  was  a  loan  of  $30,000,  and  that  It  was  the  sums 
making  up  that  amount  which,  added  to  the  legal  outstanding  warrants,  made  up  the 
total  indebtedness  alleged  in  the  answer. 

Same  CowUy  eommitgionera^llleQal  bond  Usi/e— Aemedv  of  tasr  pavers.— Where  county 
commissioners  undertake  to  incur  an  Indebtedness  against  the  county  which  Is  un- 
constitutional, this  Is  not  an  exercise  of  adminlstratlye  discretion  In  a  matter  within 
their  Jurisdiction,  requiring  a  review  by  appeal  under  section  764,  Fifth  Division  of 
the  Compiled  Statutes,  providing  that  any  one  aggrieved  by  the  action  of  the  commis- 
sioners may  appeal  to  the  district  court,  but  Is  a  void  act  which  may  be  restrained 
by  Injunction. 

County  Commissionbri}— in/imcflon  to  restrain  delivery  of  lUeoal  bondt—DHUgence.— 
An  injunction  to  restrain  a  bond  issue  for  the  purpose  of  funding  warrants  illegally 
issued  will  not  be  denied  for  want  of  diligence  where  the  warrants  were  issued  March 
16th  and  the  action  was  commenced  May  28th  and  before  the  delivery  of  the  bonds. 

SAUESame^PartieB  defendant—In  an  action  by  tax  payers  against  the  board  of  com- 
missioners to  enjoin  tlie  delivery  of  bonds  illegally  issued  and  sold,  the  banks  which 
had  purchased  the  warrants  and  bonds  are  not  necessary  parties  defendant. 
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8AMX- 5am€—ParM«s  plaintiff,— An  action  to  enjoin  the  delivery  by  the  county  commls- 
Bloners  of  bonds  Illegally  Issued  and  sold,  and  to  have  the  proceedings  of  the  board 
declared  yoid.  Is  properly  brought  In  the  name  of  the  plaintiffs  as  tax  payers.  {Daven- 
port Y.  KlHMchmiiU,  6  Mont.  602.  cited.) 

Sams— 5am«—^j7peaZ.— Where  the  county  treasurer  Is  made  a  party  defendant  in  such 
action  with  the  commissioners,  and  defaults,  the  commissioners  cannot,  on  appeal, 
complain  of  the  Judgment  rendered  against  him  from  which  no  appeal  was  taken. 

Appeal  from  Ninth  Jvdicial  District^  Gallatin  County, 

Action,  by  tax  payers  to  enjoin  the  county  commissioners, 
clerk  and  treasurer,  from  issuing  bonds.  Decree  was  entered 
for  the  plaintiffs  below  by  W.  S.  Habtman,  Esq.,  special 
judge.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  complaint,  after  alleging  that  the  plaintiffs  are  taxpay- 
ers of  Gallatin  county,  avers  that  three  of  the  defendants  are 
members  of  the  board  of  commissioners  of  Gallatin  county, 
that  the  defendant  Vaill  was  and  is  county  clerk,  and  that  de- 
fendant Chrisman  was  and  is  county  treasurer.  It  is  then 
alleged:  That  on  or  about  March  13,  1894,  the  board  of 
commissioners  wrongfully  and  unlawfully,  on  the  faith  of 
Gallatin  county,  pretended  to  borrow  from  the  Commercial 
Exchange  bank,  at  Bozeman,  for  the  pretended  use  of  said 
county,  the  sum  of  t30, 000,  and  to  issue  therefor  the  pre- 
tended warrants  of  said  county,  which  said  warrants  said 
bank  pre^-ended  to  accept,  in  the  said  amount  of  $30,000,  on 
the  funds  of  the  county.  That  said  warrants  were  so  pre- 
tended to  be  issued  upon  a  pretended  order  of  the  board  of 
county  commissioners  made  and  entered  on  the  commissioners' 
journal  on  March  13,  1894.  That  at  the  time  of  the  pre- 
tended issuance  of  said  pretended  warrants  there  was  not,  ac- 
cording to  plaintiffs'  information  and  belief,  any  sum  of 
money  due,  or  to  become  due,  to  said  bank  from  Gallatin 
county,  and  said  bank  did  not  then  or  ever  pay,  or  promise  to 
pay,  any  sum  of  money  for  or  on  account  of  such  warrants,  or 
either  of  them;  and  no  moneys  whatever,  on  account  of  said 
warrants,  have  at  any  time  or  in  any  manner  been  placed  in 
the  hands  or  at  the  disposal  of  the  treasurer  of  the  county. 
Vol.  XVI1I.-15 
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That,  on  the  contrary,  it  was  then  and  there  mutually  agreed 
between  the  commissioners  and  the  bank  that  said  warrants 
were  issued  for,  and  represented  only,  the  pretended  sum  of 
$30,000  pretended  by  said  bank  to  be  then  and  there  deposited 
by  itself,  with  itself,  to  the  credit  of  said  county,  and  the  said 
warrants  were  not  to,  and  should  not,  draw  any  interest,  and 
that  said  money  so  pretended  to  be  paid  therefor  by  said  bank, 
and  so  pretended  to  be  deposited  in  said  bank,  should  not, 
nor  should  any  portion  thereof,  be  drawn  .against  by  said 
county,  or  paid  out  by  said  bank,  except  on  the  condi- 
tion, and  in  the  event  alone  that  the  board  of  commissioners 
would  and  should  thereafter  issue  bonds  of  Gallatin  county  in 
an  amount  suflScient,  and  realize  upon  the  sale  thereof  a  sum 
sufficient,  to  pay  and  take  up  said  warrants. 

That  the  question  of  borrowing  the  said  sum  of  $30,000  was 
never  submitted  to  the  electors  of  the  county.  That  the  board 
of  commissioners,  in  pretending  to  borrow  the  said  sum  of 
$30,000,  and  issuing  warrants  therefor,  did  so  for  the  purpose 
of  creating  a  fictitious  indebtedness,  in  the  sum  of  $30,000, 
against  the  county,  upon  which  to  base  an  issue  of  bonds. 

That  on  March  15,  1894,  the  legal  outstanding  warrants  and 
orders  of  Gallatin  county,  for  which  the  county  was  liable,  did 
not  exceed  $17,000,  and  were  drawn  upon  and  were  standing 
against  the  several  funds  of  the  county  in  the  following  man- 
ner, to- wit:  Against  the  contingent  fund,  $3,000;  against  the 
road  fund,  $7,000,  against  the  bridge  fund,  $4,000;  and  against 
the  general  fund  $4, 000.  That  Gallatin  county  has  no  legal 
outstanding  bonds  now  due,  or  soon  to  become  due.  That, 
notwithstanding  the  outstanding  legal  orders  or  warrants  of 
Gallatin  county  did  not  and  do  not  exceed  $17,000,  the  board 
of  commissioners  on  March  15,  1894,  ordered  that  the  com- 
missioners of  Gallatin  county  issue,  on  the  credit  of  the 
county,  coupon  bonds  to  the  amount  of  $45,000,  bearing  6 
per  cent,  interest,  payable  semi-annually,  and  to  bear  date  the 
first  day  of  May,  1894,  redeemable  in  20  years  after  May  1, 
1894,  and  ordered  the  county  clerk  to  give  notice  of  the  Bale 
of  such  bonds  as  required  by  law,  and  that  the  said  bonds  be 
sold  to  the  highest  bidder  as  provided  by  law. 
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That  the  county  clerk  gave  notice  as  ordered,  and  on  May  1, 
1894,  the  board  of  commissioners  awarded  the  sale  of  said 
bonds  to  the  Farmers'  &  Mechanics'  Savings  Bank,  of  Minne- 
apolis, Minn.,  and  then  and  there  wrongfully  and  unlawfully 
ordered  said  bonds  to  be  prepared,  executed,  and  to  be  deliv- 
ered to  said  bank;  ^ and  the  defendants  are  about  to  and  will 
deliver  said  bonds,  in  accordance  with  above  order,  unless  re- 
strained by  the  court.  That  the  commissioners  never  submit- 
ted the  question  of  issuing  said  bonds  to  a  vote  of  the  electors, 
aad  that  the  bonds  so  about  to  be  issued  are  not  intended  to  be 
issued  for  the  purpose  of  redeeming  any  part  or  portion  of  the 
outstanding  bonds  of  the  county.  That  the  said  proposed 
execution,  issuance,  and  delivery  of  said  bonds  is  without 
authority  of  law,  and  that  said  bonds,  if  so  issued,  would  be- 
come, in  the  hands  of  an  innocent  purchaser,  a  legal  and  bind- 
ing obligation  against  the  county,  and  greatly  increase  the 
burden  of  taxation  thereof,  and  that  the  plaintiffs  have  no 
plain,  speedy,  and  adequate  remedy  at  law. 

The  plaintiffs  prayed  for  an  order  enjoining  and  restraining 
the  defendants  from  issuing  or  delivering  the  bonds,  and  that 
all  proceedings  taken  by  the  board  of  commissioners  towards 
the  issuance  of  said  bonds  be  adjudged  null  and  void,  until 
further  relief,  and  for  a  temporary  restraining  order. 

The  defendant  board  of  commissioners  demurred  to  this 
complaint  on  the  ground  that  the  court  had  no  jurisdiction  of 
the  persons  of  the  defendant  commissioners,  or  of  the  subject- 
matter  of  the  action,  and  upon  the  further  gi*ound  that  there 
was  a  defect  of  parties  defendant,  in  that  the  Farmers'  & 
Mechanics'  Savings  Bank  of  Minneapolis  was  not  made  a  party, 
but  was  a  necessary  party  to  the  complete  determination  of 
the  issues,  and  also  upon  the  ground  that  the  complaint  did 
'  not  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
that  the  plaintiffs  have  no  legal  capacity  to  sue,  in  that  it  does 
not  appear  that  the  consent  of  the  attorney-general  of  the 
state,  or  of  the  county  attorney  of  Gallatin  county,  was  ob- 
tained to  bring  this  action.  This  demurrer  was  overruled,  and 
thereupon  the  county  commissioners  filed  their  answer. 
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They  deny  that  the  oommissioners  wrongfully  or  unlawfully 
pretended  to  borrow  any  money  from  the  Commercial  Ex- 
change Bank,  or  any  other  bank,  for  the  pretended  use  of  said 
county,  in  the  sum  of  $30,000.  Deny  that  the  board  ever 
issued  any  pretended  warrants  to  said  bank,  or  ever  issued  any 
warrants  except  such  as  it  was  authorized  to  issue.  Deny 
that  any  warrants  were  ever  issued  by  the  board  as  set  forth 
in  the  complaint,  or  accepted  by  the  bank  as  averred  therein. 
Deny  that  the  board  pretended  to  tnake  any  pretended  order 
as  set  forth  in  the  complaint,  on  March  13,  1894,  or  at  any 
other  time,  but  admit  that  there  were  numerous  and  various 
orders  of  said  board  made  on  the  said  13tb  day  of  March, 
1894,  and  bpread  at  large  on  the  commissioners^  journal;  but 
the  defendants  aver  that  there  were  no  warrants  whatever 
issued  on  March  13th  to  said  Commercial  Exchange  Bank,  or 
in  pursuance  of  any  order  made  or  entered  in  said  commission- 
ers' journal,  as  set  forth  in  the  complaint,  on  March  13,  1894. 
Deny  that  at  the  time  of  the  issuance  of  certain  warrants  on 
the  treasury  of  Gallatin  county,  payable  to  the  Commercial 
Exchange  Bank,  there  was  no  money  due  or  to  become  due  to 
said  bank  from  the  county.  Deny  that  there  was  no  consider- 
ation for  the  said  warrants,  or  any  of  them.  Admit  that  the 
commissioners  and  the  bank  made  and  entered  into  the  agree- 
ment mentioned  and  described  in  plaintiffs'  complaint,  sub- 
stantially, but  the  same  was,  prior  to  the  bringing  of  this 
action  abandoned  by  the  parties  thereto.  Deny  that  said 
warrants  or  any  warrants  issued  to  the  bank,  represented  the 
pretended  sum  of  $30,000,  or  any  other  pretended  sum,  and 
deny  that  it  was  ever  agreed  between  the  bank  and  the  board 
of  commissioners  that  said  warrants,  or  any  of  them,  were  not 
to  draw  interest.  Deny  that  the  board  ever  deposited,  or  had 
on  deposit,  any  money  belonging  to  the  county  with  said  bank, 
or  that  said  bank  ever  deposited  any  money  by  itself,  or  with 
itself,  to  the  credit  of  the  county,  under  any  agreement  what- 
soever. Deny  that  under  any  agreement  the  bank  received  any 
deposits  of  money  from  the  board  at  any  time.  Deny  that  the 
board  ever  or  at  all  borrowed,  or  pretended  to  borrow,   from 


18  Mont]         Hoffman  v.  Gall'atin  Co.  Com.  229' 

the  bank,  or  became  indebted  for  any  single  purpose  to  said 
bank  to  the  sum  of  $30,000,  or  in  any  other  or  greater  sum 
than  110,000.  Deny  that  it  was  ever  or  at  all  agreed  between 
the  board  and  the  bank  that  any  money  was  represented  by 
said  warrants,  or  either  of  them.  Deny  that  the  bank  paid 
any  money  for  said  warrants,  but  admit  that  certain  warrants 
were  drawn,  payable  to  said  bank,  for  debts  due  and  owing 
from  the  county  to  said  bank.  Deny  that  any  warrant  was 
issued  to  said  bank  in  any  greater  sum  than  $10,000,  or  that 
the  county  was  ever  indebted  to  said  bank  for  any  single  pur- 
pose, in  any  sum  to  exceed  $10,000.  Deny  that  on  March 
15,  1894,  the  legal  outstanding  warrants  or  orders  of  the 
county,  or  for  which  the  county  was  liable,  did  not  exceed 
$17,000,  but  aver  that  the  legal  outstanding  warrants  or 
orders  of  the  county  on  that  date  amounted  in  the  aggregate 
to  at  least  $45,000.  Deny  that  the  legal  outstanding  war- 
rants or  orders  at  the  time  said  complaint  was  filed  did  not 
exceed  $17,000,  but  on  the  contrary,  aver  that  said  warrants 
and  orders  were  in  excess  of  $51,000.  Deny  that  there  was 
ever  any  fictitious  indebtedness  created  for  any  purpose  what- 
ever. 

The  defendants  then  set  forth  that  there  was  a  misjoinder 
of  parties  defendant,  in  that  the  Commercial  Exchange  bank, 
the  owner  of  the  warrants  claimed  to  be  illegal,  and  the 
Farmers'  &  Mechanics'  Savings  Bank  of  Minneapolis,  the 
owner  of  the  bonds  in  controversy,  are  not  defendants,  and 
are  necessary  parties  to  the  full  determination  of  this  suit. 
The  defendants  then  plead  in  bar  (a)  that  on  March  14,  1894, 
Gallatin  county  was  indebted  to  the  Commercial  Exchange 
Bank,  at  Bozeman,  in  the  sum  of  $10,000,  which  was  then  due 
and  unpaid;  (b)  that  a  duly  itemized  account,  verified  and  pre- 
pared as  required  by  law,  was  presented  to  the  board  on  March 
14,  1894,  and  was  duly  and  regularly  examined,  settled  and 
allowed  to  said  bank,  as  an  account  properly  chargeable  against 
the  county,  for  the  sum  of  $10,000;  (c)  that  thereafter  a 
county  order  for  said  $10,000  in  favor  of  said  bank,  in  pay- 
ment of  said  account,  was  signed  and  delivered  to  said  bank; 
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(d)  that  neither  the  plaintiffs  nor  other  taxpayers  have  ever  or 
at  all,  since  the  14th  day  of  March,  1894,  served  any  notice 
of  appeal  on  the  board  f roin  the  allowance  or  decision  of  the 
board  to  the  district  court,  although  the  proceedings  of  the 
board  were  duly  published,  and  plaintiffs  were  aware  of  the  al- 
lowance of  the  account;  (e)  that  said  order  so  drawn  is  one  of 
the  warrants  which  were  funded  by  said  board  of  commis- 
sioners as  set  forth  in  plaintiffs'  complaint. 

As  further  answer  and  plea  in  bar,  the  defendants  allege  an 
indebtedness  to  the  said  bank  in  the  sum  of  $2,500,  and  set 
forth  that  an  account  for  said  sum  of  $2,500  was  duly  pre- 
sented to  the  board,  and  allowed,  and  a  county  order  for  said 
sum  delivered,  and  that  no  appeal  was  taken,  and  that  this 
warrant  for  $2,500  is  one  of  the  warrants  which  was  funded 
by  the  board  as  set  forth  in  plaintiffs'  complaint. 

It  is  next  alleged  that  the  county  was  indebted  on  March 
14,  1894,  to  the  same  bank,  in  the  further  sum  of  $10,000, 
and  that  an  account  was  duly  presented  for  this  sum,  and  al- 
lowed, and  a  warrant  therefor  delivered,  and  that  this  warrant 
was  one  which  was  funded  by  the  board,  as  set  forth  in  the 
plaintiffs'  complaint. 

It  is  next  alleged  that  on  the  same  14th  day  of  March,  1894, 
the  county  was  indebted  to  the  same  Commercial  Exchange 
Bank  in  the  sum  of  $7,500,  which  was  then  due  and  unpaid, 
and  that  an  itemized  account  for  said  sum  was  duly  presented 
to  the  board,  and  a  warrant  therefor  drawn  and  delivered  to 
said  bank,  and  that  no  appeal  from  the  action  of  the  board  was 
taken,  and  that  the  said  warrant  is  one  of  the  warrants  funded 
by  said  board,  as  set  forth  in  plaintiffs'  complaint. 

The  defendants  then  plead  that  all  these  warrants  upon  said 
allowed  accounts  were  all  warrants  issued  to  said  Commercial 
Exchange  Bank  at  the  March,  1894,  meeting  of  the  board  of 
commissioners,  and  were  regularly  and  legally  outstanding  on 
March  15,  1894,  and,  together  with  numerous  other  warrants 
of  said  county,  aggregated  on  said  date  the  sum  of  $45,000; 
that  in  order  to  redeem  said  $45  000  of  legal,  outstanding 
warrants  and  orders,   the  bonds  mentioned  in   the  plaintiffs' 
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complaint  were  ordered  to  be  issaed,  and  notice  of  the  selling 
of  the  same  was  given  as  required  by  law;  that  thereafter,  on 
May  1,  1894,  sealed  proposals  were  opened  by  the  board  of 
commissioners,  and  the  Farmers'  &  Mechanic^'  Savings  Bank 
of  Minneapolis,  Minn. ,  being  the  highest  and  best  bidder,  the 
board  of  commissioners  daly  and  regularly  sold  said  bonds  to 
said  bank,  and  said  bank  has  since  May  1,  1894,  been  the 
owner  of  said  bonds,  and  entitled  to  the  possession  thereof; 
that  said  bank,  in  pursuance  of  the  contract  of  purchase  of 
said  bonds,  in  part  payment,  on  May  1,  1894,  paid  to  Gallatin 
county  $1,000,  and  has  delivered  to  said  county  blank  printed 
forms  of  coupon  bonds,  and  nothing  remains  to  be  done  upon 
the  part  of  the  county,  to  consummate  said  sale,  except  the 
ministerial  act  of  signing,  sealing,  and  delivering  said  bonds  to 
said  bank,  which  has  been  at  all  times  ready  and  willing  to  re- 
ceive them,  and  to  pay  therefor  the  balance  due  upon  the  pur- 
chase price;  that  said  $45,000  worth  of  bonds  were  sold  to 
said  bank  at  par  value  and  $2,526  premium;  that  the  plaint- 
iffs took  no  action  in  relation  to  said  warrants  or  bonds  until 
long  after  said  bonds  had  been  sold  by  the  county  to  the  bank, 
and  after  the  rights  of  the  bank  had  intervened  herein;  that 
said  bonds  were  sold  aod  issued  under  the  provisions  of  Chap- 
ter 40.  Fifth  Division  of  the  Compiled  Statutes  of  Montana, 
and  the  acts  amendatory  thereof,  and  the  bonds  and  other  in- 
debtedness of  the  county  do  not  exceed  the  constitutional  limits 
of  indebtedness  of  said  county;  that,  when  said  bonds  were 
ordered  issued,  neither  of  said  warrants  drawn  payable  to  the 
order  of  said  bank  had  been  paid,  nor  had  any  of  said  $45,000 
of  indebtedness,  and  on  May  1,  1894,  when  said  bonds  were 
sold  to  the  said  Farmers'  &  Mechanics'  Savings  Bank  of 
Minneapolis,  there  were  over  $46,000  of  warrants  and  orders 
registered  and  not  paid  for  want  of  funds,  and  bearing  inter- 
est at  the  rate  of  7  per  cent,  per  annum;  that  the  said  Farmers' 
&  Mechanics'  Bank  is  entitled  to  have  said  bonds  signed, 
sealed  and  delivered  without  let  or  hinderance  of  the  plaintiffs 
and  by  reason  of  the  facts  in  the  answer  set  forth,  it  is  averred 
that  the  said  county  of  Gallatin,  and  the  citizens  of  the  county 
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are  barred  and  estopped  from  questioning  the  validity  of  said 
bonds. 

The  defendants  further  aver  that  on  March  15,  1894,  the 
board  found  that  there  were  $46,000  of  warrants  outstanding, 
due  and  owing,  and  legally  issued,  against  said  county,  and 
that  the  said  bonds  mentioned  in  the  plaintiffs'  complaint,  and 
the  whole  thereof,  were  to  be,  and  were,  issued  in  lieu  of,  and 
to  take  up,  said  outstanding  orders  of  said  county  to  an 
amount  equal  to  the  amount  of  said  bonds,  which  said  commis- 
sioners had  full  authority  to  do,  and,  having  jurisdiction  there- 
over, are  not  subject  to  the  control  or  discretion  of  the  court, 
to  be  by  it  restrained  in  the  lawful  exercise  of  such  authority 
or  discretion. 

Defendants  ask  that  the  court  decree  that  the  Farmers'  & 
Mechanics'  Savings  Bank  be  entitled  to  the  bonds,  and  for 
further  relief. 

The  plaintiffs  moved  for  judgment  on  the  pleadings,  for  the 
reason  that  said  answer  does  not  state  facts  sufficient  to  consti- 
tute a  defense  or  counterclaim,  and  that  said  answer  is  sham 
and  irrelevant,  and  does  not  raise  any  issues.  This  motion  for 
judgment  on  the  pleadings  was  sustained.  The  commissioners 
refused  to  further  amend  their  answer,  while  the  defendant 
Chrisman,  county  treasurer,  defaulted.  It  was  then  ordered 
that  the  temporary  restraining  order  be  made  perpetual,  and 
that  the  board  of  commissioners  and  the  county  clerk  be  re- 
strained from  executing,  or  delivering  to  the  Farmers'  &  Me- 
chanics' Bank,  or  to  any  bank  or  person,  the  bonds  described 
in  the  complaint;  and  the  commissioners,  county  clerk  and 
treasurer  were  restrained  and  enjoined  from  in  any  manner 
executing,  selling  or  delivering  any  bonds  of  said  county  on 
account  of  said  $30,000  of  warrants  issued  to  the  Commercial 
Exchange  Bank,  complained  of  in  plaintiffs'  complaint. 

The  board  of  commissioners  and  the  county  clerk  appeal 
from  the  judgment,  and  from  the  order  thereof. 

Sanders  <&  Sanders  and  John  A,  Ziwey  for  Appellants. 

1.     When  the  board  of  supervisors  heard  and  determined 
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the  facts  inyolved  in  the  claim,  and  made  their  allowance 
thereof,  it  became  res  judicata^  and  in  the  absence  of  fraud, 
conclusive.  {McFarland  y.  McCowan^  33  Pac.  113;  Waugh 
V.  Chauncey,  13  Cal.  11;  Fall  v.  Painej  23  Cal.  303;  County 
V.  County^  6  Mont.  151;  Tilden  v.  Sacramento  County^  41 
Cal.  68;  Snehon  v.  State,  16  Ind.  29;  Chicago  <&  A.  By.  Co. 
V.  Suttoriy  30  K  E.  291-293  and  294;  State  v.  Welover,  127 
Ind.  315,  S.  C.  26  N.  E.  762;  Commissioners  v.  Gregory,  42 
Ind.  32;  Jackson  v.  Smith,  120  Ind.  520-522,  S.  C.  22  N.  E. 
431;  Woody.  Bangs,  46  N.  W.  586;  McCoy  v.  Able,  30  N. 
E.  528-530-531;  ^<?/m^^v.  Stateler,  57  111.  210;  Elliott  on 
Roads  and  Streets,  page  222.)  The  action  of  a  tribunal  clothed 
with  jurisdiction  over  a  particular  class  of  cases  cannot  be  re- 
viewed in  a  court  of  equity,  except  upon  the  ground  of  fraud 
and  then  only  in  a  very  restricted  class  of  cases  to  which  this 
action  does  not  belong.  ( United  States  v.  2"  lint,  4  Sawy.  51; 
United  States  Y.  Throckm^tov.,  98  U.  S.  61-69.)  Nor  was 
any  fraud  such  as  would  vitiate  the  decision  of  the  board  al- 
leged or  proved.  (Vance  v.  Burbank,  101  U.  S.  519;  Case  of 
Broderick's  Will,  21  Wall.  503;  Cragin  v.  Powell,  128  U.  S. 
698;  French  Y.  Fyan,  93  U.  S.  169;  MaxwelVs  Land  Grant 
Case,  121  U.  S.  380;  AblemanY.  Booth,  12  Wis.  81;  Stokes 
V.  Knarr,  11  Wis.  407;  Wilkinson  v.  Bewey,  59  Wis.  554; 
Biddle  V.  Baker,  13  Cal.  296.)  A  court  of  equity  is  not  in 
any  sense  a  court  of  review.  The  action  of  the  special  tribunal 
authorized  to  hear  and  determine  certain  matters  arising  within 
the  course  of  its  duties  is  final  and  its  enforcement  can  not  be 
enjoined.  (Johnson  y.  To%onsley,  13  Wallace  12;  TiltonY.  Co- 
field,  93  U.  S.  163;  Parmeter  v.  B<mnie,  35  Pac.  588;  Bogoss 
V.  Cummings  Co.,  54  N.  W.  683;  see  Holmes  v.  Steele,  28  N. 
J.  Eq.  173;  Cairo  B.  Co.  v.  Titus,  12  C.  E.  Green  (N.  J.) 
102;  Vanarsdalen  v.  Whitaker,  10  Phila.  (Pa.)  153;  Black  on 
Judgments,  §  378.) 

112  By  far  the  most  serious  objection  to  the  maintenance 
of  this  action  is  that  a  plain,  speedy  and  adequate  remedy  ex- 
ists by  appeal,  from  the  decision  of  the  board.  This  remedy 
has  never  been  pursued.     An  allowance  of  an  account  in  the 
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absence  of  such  appeal  is  conclusive  and  equity  will  not  inter- 
vene by  way  of  injunction  to  prevent  the  collection  of  the  war- 
rants issued  upon  such  allowance.  [Picotte  v.  Watts,  31  Pac. 
805;  State  ex  rel.^  Norcross  v.  Medical  Boards  10  Mont.  162; 
Argo  V.  Barthoudy  80  Ind.  63;  County  of  Knox  v.  Montgom- 
ery, 9  N.  E.  917;  Black  on  Judgments,  §  363;  High  on  In- 
junctions, §  165;  Brewer  v.  R.  JR.  Co.,  113  Mass.  52;  Martin 
V.  Supervisors  of  Green  Co.y  29  N.  Y.  645;  £1  Dorado  v. 
Elstner,  18  Cal.  144;  Dixon  Co.  v.  Barnes,  13  Neb.  294; 
Colxisa  Co.  V.  De  Jamett,  55  Cal.  373;  10  Am.  &  Eng.  Ency. 
of  Law,  901  and  cases  cited;  Fleming  v.  Munn,  61  Miss.  603; 
County  of  Greene  v.  Daniel,  102  U.  S.  187.) 

III.  Plaintiffs  not  only  neglected  to  appeal  but  stood  by 
during  the  whole  period  of  the  advertisement  of  the  sale  of  the 
bonds  before  making  any  attempt  to  right  their  alleged  wrongs. 
Merits  and  diligence  must  be  shown.  (High  on  Injunctions, 
§  114;  Black  on  Judgments,  §g  378-387  and  cases  cited; 
Riddles.  Baker,  13  Cal.  296-305;  Fleming  v.  Munn,  61 
Miss.  603;  Smith  v.  Phinizy,  71  Ga.  641;  HannaY.  Morrow, 
43  Ark.  107;  Phelps  v.  Peabody,  7  Cal.  50;  Agard  v.  Va- 
lencia, 39  Cal.  292.) 

IV.  The  board  having  found,  on  the  15th  day  of  March, 
1894,  that  there  was  $45,000  of  legal  warrants  outstanding 
this  decision  can  not  be  inquired  into  in  a  collateral  mannei* 
as  by  an  injunction.  (^Porter  v.  Purdy,  29  N.  Y.  110;  Van 
Stenberg,  v.  Bigelow,  3  Wend.  42;  Bigelow  on  Estoppel, 
154.) 

V.  Even  if  the  board  in  borrowing  money  as  alleged  in 
plaintiff's  complaint  acted  without  authority,  it  was  under  a 
solemn  obligation  to  repay  it  and  if  it  did  not  do  so  the  county 
was  liable  to  be  sued  for  money  had  and  received.  {Louisiana 
V.  Wood,  102  U.  S.  294;  Argenti  v.  City  of  San  Francisco, 
16  Cal.  256;  Chapman  v.  Douglass  County,  107  U.  S.  348; 
Pimental  V.  The  City  of  San  Francisco,  21  Cal.  352;  Hitch- 
cock  V.  Galveston,  96  U.  S.  341;  Waitz  v.  Ormsby  County,  1 
Nev.  370;  Morville  v.  American  Tract  Society,  123  Mass. 
129;  Clark  v.   Saline   County,   9  Nev.    516;  2  Greenleaf  on 
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Evidence,  §  117.)  The  action  of  the  board  constituted  a  com- 
plete estoppel  on  the  county  and  each  of  its  citizens.  (Bank 
of  California  v.  Shaher^  66  Cal.  322;  i^an  Francisco  Gas 
Light  Co..  62  Cal.  681.) 

VI.  These  bonds  being  funding  bonds  and  the  power  to 
issue  them  being  expressly  conferred  their  validity  can  not  be 
questioned,  even  if  the  warrants  which  they  are  to  take  up  are 
illegal.  Neither  was  there  any  necessity  to  submit  the  ques- 
tion of  their  issue  to  a  vote  of  the  electors  as  the  power  is  ex- 
pressly conferred  by  the  statute.  ( County  of  Jasper  v.  BaZ- 
louj  103  U.  S.  746;  President,  Etc.,  of  Town  of  Keithburg  v. 
Frick,  34  III.  406;  Chandler  v.  The  Town  of  Attica,  18  Fed. 
302;  Orleans  y.  Piatt,  99  U.  S.  676;  Hill  v.  Peekskill  Sav- 
ings Bank,  101  N.  Y.  490;  Little  Rock  v.  National  Bank,  98 
U.  S.  308;  Blanton  v.  McDowell  Co.,  101  N.  Car.  632; 
Lyons  v.  Munson,  99  U.  S.  684;  see,  also,  16  Am.  &  Eng. 
Ency.  of  Law,  1263-1264;  County  of  Greene  v.  Daniel,  162 
U.  S.  182.)  The  acts  of  the  officials  of  the  county  within  the 
scope  of  their  authority  bind  the  county.  (Bernards  Town- 
ship v.  Morrison,  133  U.  S.  623;  Orleans  v.  Piatt,  99  U.  S. 
682;  County  of  Boy  v.  Vansycle,  96  U.  S.  676;  Commissioners 
of  the  County  of  Knox  v,  Aspinwall,  21  How.  639*)  The 
rights  of  third  parties  have  intervened  and  it  is  too  late  to  set 
up  the  claim  now  interposed.  (Butler  v.  Dunhcmi,  27  111. 
474;  Ford  v.  Cartersville,  87  Ga.  213.) 

VII.  The  banks  were  necessary  and  proper  parties.  (Hut- 
chinson V.  Burr,  et  at.,  12  Cal  103;  Patterson  v.  The  Board 
of  Supefnnsors  of  Yvha  County,  12  Cal.  106;  Hays  v.  Hill, 
17  Kan.  361;  Bingham  v.  Campden,  29  N.  J.  Eq.  466; 
Butcher  v.  Camden,  29  N.  J.  Eq.  478;  CalwellY.  Prindle, 
11  W.  Va.  309;  Denison  v.  League,  16  Tex.  399;  O' Shea  v. 
Twohig,  9  Tex.   336.) 

CockrUl  &  Pierce,  for  Respondents. 

i.  The  transaction  was  an  attempt  by  the  commissioners  in 
a  round-about  way  to  raise  ?30, 000  by  issuing  bonds  of  the 
county.     This   was  an   attempt  to  do  indirectly  that  which 
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could  not  be  legally  done  directly.  (State  v.  CommissiofierSj 
21  Kan.  436.)  The  only  authority  given  county  coniniis- 
sioners  in  this  state  to  borrow  money  is  in  subdivision 
4  of  section  766,  page  844  Compiled  Statutes,  which  reads 
as  follows:  ''To  apportion  and  order  the  levying  of  taxes 
as  provided  by  law,  and  to  borrow  money  upon  the  credit 
of  the  county,  a  sum  sufficient  for  the  erection  of  county 
buildings,  or  to  meet  the  current  expenses  of  the  county 
in  case  of  a  deficit  in  the  county  revenue."  The  con- 
stitution provides,  '  *No  county  shall  incur  any  indebtedness 
or  liability  for  a  single  purpose  to  an  amount  exceeding 
$10,000  without  the  approval  of  the  majority  of  the 
electors  thereof,  voting  at  an  election  to  be  provided  by  law." 
— (Art.  13,  Sec.  6.)  The  constitutional  provision  above  cited 
limits  the  amount  for  each  purpose  to  $10,000,  unless  submit- 
ted to  the  electors  of  the  county.  Hence,  the  warrants  issued 
for  the  $30,000  would  be  for  illegal  charges  against  the  county, 
and  void.  County  warrants,  if  illegal  when  issued,  are  illegal 
for  all  time.  (People  w  iSuper,  Eldorado  Co,j  11  Cal.  171; 
Linden  v.  Case  et.  aL^  46  Cal.  172.)  Municipal  corporations, 
in  making  contracts,  must  act  within  the  limits  and  observe 
the  regulations  prescribed,  else  there  will  be  no  contract. 
(Lehcher  v.  Commidsioners  of  Custer  Co,^  9  Mont.,  320.)  No 
subsequent  act  on  the  part  of  a  corporation  can  cure  the  de- 
fect. Issuing  the  warrants  on  a  non- authorized  contract  will 
not  cure  the  defect.  The  powers  of  the  officers  to  make  a 
contract  may  always  be  inquired  into.  (Leavenworth  v.  Ran- 
kin^ 2  Kan.,  371.)  Unless  the  commissioners  had  authority 
to  borrow  money  in  the  manner  attempted,  conferred  upon 
them  by  the  legislature,  the  issuing  of  warrants  therefor  or  on 
account  thereof,  is  null  and  void.  (  Waitz  v.  County^  1  Nev., 
370;  State  Y.  County^  14  Nev.,  66;  Foster  v.  Coleman^  10 
Cal.,  279;  Linden  y.  Case^  46  Cal.,  172;  People  y.  Super. ^ 
11  Cal,  171;  Murdoch  Co.  v.  Spencer,  37  Pac.,  483,  Cal.) 
When  the  provision  of  the  constitution  above  quoted  was 
adopted,  it  will  be  presumed  that  the  f ramers  had  in  view  said 
paragraph  4  of  section  756.     The  courts  have  not  the  power 
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to  add  to  or  take  from  the  language  used  in  such  constitutional 
provisions,  but  must  construe  the  same  literally,  and  in  the 
light  of  all  the  circumstances  under  which  it  was  incorporated 
in  the  constitution.  {Lake  Co.  Commisnoners  v.  Rollins^  130 
U.  S.  662;  People  ex.  rel.  v.  Baker j  83  Cal.  149;  People  v. 
May,  12  P.  R.  840;  Crampton  v.  Zahrhkie,  101  U.  S.  p. 
601;  Smith  Cwnal  Co.  v.  City  of  Denver,  36  Pac.,  844,  Cal.; 
Law  et.  al.  v.  People,  ex.  rel.,  87  111.,   385.) 

II.  The  attempted  denials  in  the  answer  are  general  deni- 
als; denials  of  conclusions  of  law;  literal  denials,  or  denials 
that  are  evasive;  hence  they  are  sham  and  irrelevant.  [Doll 
V.  Good,  38  Cal.,  290;  Stuart  v.  Budd,  7  Mont.,  578; 
Power  V.  Gum,  6  Mont.,  5;  Sands  v.  McClay,  2  Mont.,  35; 
Blankinany.  Vallejo,  15  Cal.,  639;  Woodmun  v.  Knowlton, 
22  Cal.,  164;  Sanders  v.  Bolton,  26  Cal,  394.)  Neither  the 
Commercial  Exchange  Bank  nor  the  Farmers'  &  Mechanics' 
Savings  Bank  are  necessary  or  proper  parties.  (Kleinschmidt 
V.  Davenport,  6  Mont.,  524.) 

III.  Section  764,  Fifth  Division  Compiled  Statutes,  does  not 
limit  remedy  to  appeal,  but  gives  only  an  additional  remedy. 
Section  744,  Fifth  Division  Compiled  Statutes,  provides  that 
a  county  '^may  sue  and  be  sued  ;"  hence,  when  a  party  feels 
aggrieved  by  the  decision  of  the  commissioners,  he  may  appeal 
or  bring  action  against  the  county.  {Commissioners  of 
Leavenworth  Co.  v.  Brewer,  9  Kan.,  319;  Trumhall  Co.  v. 
Hutchings,  11  Ohio,  368,  Price  v.  County,  6  Cal,  255; 
WaitzY.  County,  1  Nev.,  370;  State  y.  Board  of  Commis- 
sioners, et  al.,  14  Nev.,  67;  68  Am.  Dec.,  297,  note.) 

IV.  The  plaintiffs  are  not  estopped  by  the  act  of  the  com- 
missioners. <^The  wrongful  acts  of  the  officers  of  a  municipal 
corporation  cannot  create  an  estoppel  against  the  corporation, 
or  taxpayers,  or  people."  (15  Am.  &  Eng.  Ency.,  1211  and 
1292;  Mayor  etc.  v.  Bay,  19  Wall,  (U.  S.)  468.)  It  matters 
not  if  the  rights  of  third  parties  intervene.  All  persons  con- 
tracting with  the  officers  of  a  municipal  corporation  are 
charged  with  notice  of  such  officer's  authority.  (Lebcher  v. 
Commissioners  Custer  Co.,  9  Mont.,  320.)     If  $30,000  of  the 
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bonds  threatened  to  be  issued  were  illegal  the  entire  issue 
should  be  restrained.  Notice  must  be  given  of  the  amoont 
(Comp.  Stat.  Sec.  810,  p.  869;  State  ex.  rd,  v.  School  DisLj 
38  P.  R.,  462;  PeopU  v.  Baker,  83  Cal.,   U9.) 

Hunt,  J. — The  substance  of  the  plaintiffs^  complaint  is  that 
the  board  of  county  commissioners  of  Gallatin  county  pre- 
tended to  borrow  $30,000  from  the  Commercial  Exchange 
Bank  of  Bozeman,  and  issued  warrants  therefor  in  order  to 
create  what  appeared  to  be  a  warrant  indebtedness  of  Gallatin 
county  to  said  bank.  The  amount  of  this  apparent  debt,  when 
added  to  the  amount  of  legal  outstanding  warrants  aggregated 
over  $45,000.  To  create  this  apparent  additional  debt  of 
$30,000,  the  board  of  county  commissioners  pretended  to 
borrow  the  money  in  several  amounts, — two  of  $10,000  each, 
one  of  $7,500,  and  one  of  $2,500.  it  appears  by  the  com- 
plaint that  these  amounts  were  all  treated  as  loans,  for  which 
the  bank  filed  its  several  claims  or  accounts  as  claims  against 
counties  are  usually  presented.  The  board  allowed  each  and 
every  claim,  and  ordered  warrants  to  be  issued  to  the  bank. 
Upon  the  second  day  after  the  allowance  of  these  apparent 
claims  of  the  bank  for  $30,000,  the  commissioners  made  an 
order  for  an  issue  of  bonds  of  the  county  in  the  sum  of  $45,- 
000,  to  fund  the  outstanding  warrant  indebtedness,  and 
ordered  notice  of  said  sale  of  such  bonds  to  be  published. 
The  question  of  issuing  said  bonds  was  never  submitted  to  the 
electors,  and  it  is  alleged  that  the  bonds  are  not  issued  to 
redeem  any  part  of  the  outstanding  bonds  of  the  county. 

The  facts  pleaded  stated  a  cause  of  action;  for,  if  it  be  true 
that  the  commissioners  were  not  authorized  by  law  to  borrow 
$30,000,  by  way  of  loan,  without  the  approval  of  the  electors, 
no  evasion  by  which  the  letter  and  spiiit  of  the  law  are 
violated  will  be  sustained  by  the  court,  when  a  proper  case  is 
presented.  ^^Counties,  cities  and  towns  are  municipal  cor- 
porations created  by  the  authority  of  the  legislature;  and  they 
derive  all  their  powers  from  the  source  of  their  creation,  ex- 
cept where  the  constitution  of  the  state  otherwise  provides. 
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Beyond  doubt,  they  are,  in  general,  made  bodies  politic  and 
corporate,  and  are  usually  invested  with  certain  subordinate 
legislative  powers,  to  facilitate  the  due  administration  of  their 
internal  affairs,  and  to  promote  the  general  welfare  of  the 
municipality.  They  have  no  inherent  jurisdiction  to  make 
laws  or  to  adopt  governmental  regulations,  nor  can  they  exer- 
cise any  other  powers  in  that  regard  than  such  as  are  expressly 
or  impliedly  derived  from  their  charters,  or  other  statutes  of 
the  state."  (Commissioners of  Zaramie  Co.  v.  Commissioners 
of  Albany  Co.y  92  U.  S.,  307;  Lebchery.  Commissioners  of 
Custer  Cownty,  9  Mont.,  320.) 

The  constitution  (article  XIII  §  5)  provides  that  <<no  county 
shall  incur  any  indebtedness  or  liability  for  any  single  purpose 
to  an  amount  exceeding  ten  thousand  dollars  (^10,000)  without 
the  approval  of  a  majority  of  the  electors  thereof,  voting  at  an 
election  to  be  provided  by  law. ' '  This  is  a  general  limitation 
upon  the  power  of  county  boards,  inhibiting  their  right  to 
incur  any  debt  or  liability  for  one  purpose  only,  in  excess  of 
$10,000,  without  the  approval  of  the  majority  of  the  electors 
voting  as  may  be  provided  by  law.  For  the  exercise  of  the 
power  within  this  limited  authority  the  legislation  pertinent  to 
the  subject  may  be  quoted.  The  board  of  commissioners  have 
power  <  'to  apportion  and  order  the  levying  of  taxes  as  pro- 
vided by  law,  and  to  borrow  money  upon  the  credit  of  the 
county,  a  sum  sufficient  for  the  erection  of  county  buildings, 
or  to  meet  the  current  expenses  of  the  county  in  case  of  a 
deficit  in  the  county  revenue."  Subdivision  4,  §  756,  Division 
6,  Compiled  Statutes  1887.  There  was,  therefore,  in  the 
Compiled  Statutes,  an  expressed  recognition  of  two  accounts 
for  which  a  county  might  borrow  money, — one,  to  erect 
county  buildings;  the  other,  to  meet  current  expenses  in  case 
of  a  deficit  in  the  county  revenue. 

The  compiled  laws  of  1887,  §  795,  also  provided  that  the 
board  of  county  commissioners  should  not  borrow  money  for 
the  purposes  specified  in  the  statute  just  hereinbefore  quoted, 
— that  is,  either  to  erect  county  buildings,  or  to  meet  current 
expenses  in  case  of  a  deficit — without  having  first  submitted 
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(d)  that  neither  the  plaintiffs  nor  other  taxpayers  have  ever  or 
at  all,  since  the  14th  day  of  March,  1894,  served  any  notice 
of  appeal  on  the  board  from  the  allowance  or  decision  of  the 
board  to  the  district  court,  although  the  proceedings  of  the 
board  were  duly  published,  and  plaintiffs  were  aware  of  the  al- 
lowance of  the  account;  (e)  that  said  order  so  drawn  is  one  of 
the  warrants  which  were  funded  by  said  board  of  commis- 
sioners as  set  forth  in  plaintiffs'  complaint. 

As  further  answer  and  plea  in  bar,  the  defendants  allege  an 
indebtedness  to  the  said  bank  in  the  sum  of  $2,500,  and  set 
forth  that  an  account  for  said  sum  of  $2,500  was  duly  pre- 
sented to  the  board,  and  allowed,  and  a  county  order  for  said 
sum  delivered,  and  that  no  appeal  was  taken,  and  that  this 
warrant  for  $2,500  is  one  of  the  warrants  which  was  funded 
by  the  board  as  set  forth  in  plaintiffs'  complaint. 

It  is  next  alleged  that  the  county  was  indebted  on  March 
14,  1894,  to  the  same  bank,  in  the  further  sum  of  $10,000, 
and  that  an  account  was  duly  presented  for  this  sum,  and  al- 
lowed, and  a  warrant  therefor  delivered,  and  that  this  warrant 
was  one  which  was  funded  by  the  hoard,  as  set  forth  in  the 
plaintiffs'  complaint. 

It  is  next  alleged  that  on  the  same  14th  day  of  March,  1894, 
the  county  was  indebted  to  the  same  Commercial  Exchange 
Bank  in  the  sum  of  $7,500,  which  was  then  due  and  unpaid, 
and  that  an  itemized  account  for  said  sum  was  duly  presented 
to  the  board,  and  a  warrant  therefor  drawn  and  delivered  to 
said  bank,  and  that  no  appeal  from  the  action  of  the  board  was 
taken,  and  that  the  said  warrant  is  one  of  the  warrants  funded 
by  said  board,  as  set  forth  in  plaintiffs'  complaint. 

The  defendants  then  plead  that  all  these  warrants  upon  said 
allowed  accounts  were  all  warrants  issued  to  said  Commercial 
Exchange  Bank  at  the  March,  1894,  meeting  of  the  board  of 
commissioners,  and  were  regularly  aud  legally  outstanding  on 
March  15,  1894,  and,  together  with  numerous  other  warrants 
of  said  county,  aggregated  on  said  date  the  sum  of  $46,000; 
that  in  order  to  redeem  said  $45  000  of  legal,  outstanding 
warrants  and  orders,   the  bonds  mentioned  in  the  plaintiffs' 
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complaint  were  ordered  to  be  issaed,  and  notice  of  the  selling 
of  the  same  was  given  as  required  by  law;  that  thereafter,  on 
May  1,  1894,  sealed  proposals  were  opened  by  the  board  of 
commissioners,  and  the  Farmers'  &  Mechanic-)'  Savings  Bank 
of  Minneapolis,  Minn.,  being  the  highest  and  best  bidder,  the 
board  of  commissioners  duly  and  regularly  sold  said  bonds  to 
said  bank,  and  said  bank  has  since  May  1,  1894,  been  the 
owner  of  said  bonds,  and  entitled  to  the  possession  thereof; 
that  said  bank,  in  pursuance  of  the  contract  of  purchase  of 
said  bonds,  in  part  payment,  on  May  1,  1894,  paid  to  Gallatin 
county  $1,000,  and  has  delivered  to  said  county  blank  printed 
forms  of  coupon  bonds,  and  nothing  remains  to  be  done  upon 
the  part  of  the  county,  to  consummate  said  sale,  except  the 
ministerial  act  of  signing,  sealing,  and  delivering  said  bonds  to 
said  bank,  which  has  been  at  all  times  ready  and  willing  to  re- 
ceive them,  and  to  pay  therefor  the  balance  due  upon  the  pur- 
chase price;  that  said  $45,000  worth  of  bonds  were  sold  to 
said  bank  at  par  value  and  $2,526  premium;  that  the  plaint- 
iffs took  no  action  in  relation  to  said  warrants  or  bonds  until 
long  after  said  bonds  had  been  sold  by  the  county  to  the  bank, 
and  after  the  rights  of  the  bank  had  intervened  herein;  that 
said  bonds  were  sold  and  issued  under  the  provisions  of  Chap- 
ter 40.  Fifth  Division  of  the  Compiled  Statutes  of  Montana, 
and  the  acts  amendatory  thereof,  and  the  bonds  and  other  in- 
debtedness of  the  county  do  not  exceed  the  constitutional  limits 
of  indebtedness  of  said  county;  that,  when  said  bonds  were 
ordered  issued,  neither  of  said  warrants  drawn  payable  to  the 
order  of  said  bank  had  been  paid,  nor  had  any  of  said  $45, 000 
of  indebtedness,  and  on  May  1,  1894,  when  said  bonds  were 
sold  to  the  said  Farmers'  &  Mechanics'  Savings  Bank  of 
Minneapolis,  there  were  over  $45,000  of  warrants  and  orders 
registered  and  not  paid  for  want  of  funds,  and  bearing  inter- 
est at  the  rate  of  7  per  cent,  per  annum ;  that  the  said  Farmers' 
&  Mechanics'  Bank  is  entitled  to  have  said  bonds  signed, 
sealed  and  delivered  without  let  or  hinderance  of  the  plaintiffs 
and  by  reason  of  the  facts  in  the  answer  set  forth,  it  is  averred 
that  the  said  county  of  Gallatin,  and  the  citizens  of  the  county 
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trary,  were  in  excess  of  $51,000.  Let  us,  then,  look  at  the 
affirmative  answer.  By  it  we  learn  that  on  March  14,  1894, 
the  county  was  indebted  to  the  Commercial  Bank  in  the 
sum  of  $10,000,  ^^which  was  then  due  and  unpaid;"  that  the 
said  bank  presented  its  claim  for  said  sum,  and  the  board  set- 
tled and  allowed  the  account  as  <  ^properly  chargeable  against 
the  county  of  Gallatin,  for  the  sum  of  $10,000,"  and  there- 
after, in  payment  thereof,  a  county  order  for  said  sum  was 
signed,  and  delivered  to  the  bank;  and  that  the  said  order  ^^is 
one  of  the  warrants  which  were  funded  by  said  board  as  set 
forth  in  plaintiffs'  complaint."  Like  averments  are  made  in 
reference  to  three  other  warrants,  all  aggregating  $30,000. 
It  is  then  alleged  that  these  four  warrants,  making  $30,000, 
as  drawn  upon  the  bank's  account,  are  all  the  warrants  issued 
to  the  said  bank  in  March,  1894,  and,  together  with  numerous 
other  outstanding  warrants,  aggregated  on  March  15,  1894,  the 
sum  of  $45,000.  Thus,  the  answer  identifies  the  warrants  as 
being  accounts  allowed  to  the  bank  aggregating  $30, 000,  as 
specified  in  the  complaint.  The  warrants  being  thus  identified, 
we  look  in  vain  for  some  statement  in  the  defendants'  pleading 
which  specifically  contradicts  the  complaint  in  its  allegations  of 
facts, — that  the  county  commissioners,  on  the  faith  of  the 
county,  pretended  to  borrow  from  the  bank  the  sum  of  $30,- 
000,  and  to  issue  therefor  the  warrants,  pretended  or  other- 
wise, of  the  county. 

We  do  not  regard  the  use  of  the  adjective  characterizing 
the  loan  as  a  ^< pretended"  one  as  important  to  the  decision  of 
this  case.  It  signifies  the  legal  view  that  the  plaintiffs  take  of 
the  conduct  of  the  board,  their  contention  being  that  because 
the  loan  was  invalid,  by  reason  of  its  being  made  to  base  a 
bond  issue  upon,  and  because  not  submitted  to  the  electors, 
the  whole  transaction  was,  in  law,  an  unreal  and  worthless 
one;  whUe  defendants,  by  their  evasive  answer,  substantially 
insist  that  although  the  transaction  was  had,  as  alleged,  still  it 
was  done  by  such  a  method  and  in  such  a  form  that  it  was  not 
in  excess  of  the  legal  powers  of  the  board,  hence  was  not  pre- 
tended or  worthless  at  law. 
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But  how  did  these  accounts  of  $10,000,  $2,500  and  $7,500 
beooine  accounts  << properly  chargeable"  against  Gallatin 
county,  all  due  and  unpaid  March  14,  1894?  What  facts 
made  them  the  bases  of  properly  chargeable  accounts,  unless 
they  were  included  in  the  loan  purported  to  hare  been  made 
as  charged  in  the  complaint  ? 

Whether  accounts  are  properly  chargeable  against  a  county, 
under  certain  conditions,  involves  legal  questions  of  consider- 
able magnitude.  But  here  the  matter  is  solved  by  the  plead- 
ings. The  complaint  charges  a  pretended  loan,  and  that  the 
warrants  were  illegally  issued  to  enable  bonds  to  be  sold  to 
fund  said  loan.  The  answer  not  only  affirmatively  particular- 
izes the  warrants  as  correctly  described  by  the  complaint,  but 
fails  to  specifically  deny  that  the  whole  transaction  was  a  loan 
of  $30,000  and  that  it  was  the  sums  making  up  this  $30,000, 
which,  added  to  the  divers  other  outstanding  warrants  made 
up  the  total  outstanding  debt  of  $45,000  or  more.  The  plead- 
ings, therefore,  raised  no  issuable  facts.  The  board  of  com- 
missioners stood  before  the  court  as  having  assumed  to  borrow 
$30, 000  in  a  single  loan,  and  to  issue  warrants  therefor,  and 
as  about  to  deliver  bonds  to  fund  this  loan  of  $30,000,  with- 
out ever  having  submitted  any  question  to  the  electors,  and 
obtaining  their  approval  of  their  action.  Thus,  whether  the 
borrowing  was  in  good  faith,  or  was  fictitious,  we  need  not 
dwell  upon.  In  either  event,  it  was  wholly  beyond  the  power 
of  the  board  to  incur  any  such  liability  without  complying 
with  the  constitution  and  the  law.  As  was  said  in  Ilefferlin 
V.  Chgmbera,  16  Mont.  349,  40  Pac.  787  : 

<<  If  we  were  to  sustain  the  proposition  of  appellants  in  this 
case,  it  would  be  to  allow  county  commissioners  to  expend 
more  than  $10,000,  or  incur  an  indebtedness  or  liability  ex- 
ceeding that  sum,  if  they  simply  resorted  to  the  evasion  of  di- 
viding the  total  amount  into  several  sums,  each  less  than 
$10,000,  and  expending  each  of  said  several  sums,  or  incur- 
ring each  of  said  several  liabilities,  at  different  times.  Under 
such  construction  they  could  expend  $9,999  in  each  of  several 
successive  years,  and  the  total  of  said  amounts  all  for  one  pur- 
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pose.  If  they  could  do  this  in  each  of  several  successive 
years,  why  not  in  each  of  several  successive  months  or  days? 
It  is  clear  that  such  conduct  would  be  a  gross  violation  of  the 
constitutional  provision,  and  that  it  was  just  such  a  violation 
as  was  contemplated  by  these  appellants,  and  restrained  by  the 
district  court." 

We  are  cited  to  HotchkiBB  v.  Marion^  12  Mont.  218,  29 
Pac.  821.  There  the  county  commissioners  were  about  to 
issue  bonds  to  fund  outstanding  warrants.  No  question  of  a 
loan  to  create  a  debt  upon  which  to  base  a  bond  issue  entered 
into  the  case  at  all.  The  court  decided  that  under  such  cir- 
cumstances the  issuance  of  the  bonds  changes  the  form  of  the 
indebtedness,  and  was  not  the  creation  of  a  new  debt  or  liabil- 
ity, within  the  constitutional  prohibition.  The  illegality  of 
the  debt  was  not  involved. 

The  appellants  devote  much  space  in  their  briefs  to  the  con- 
tention that  the  only  remedy  plaintiffs  had  was  by  appeal, 
under  section  764,  Fifth  Division  of  the  Compiled  Statutes, 
from  the  action  of  the  board  in  allowing  the  claims  of  the 
bank  for  the  various  sums  aggregating  $30,000.  We  cannot 
agree  to  this.  Whatever  may  be  the  rule  where  the  party 
has  a  claim  or  account  against  a  county,  and  attempts  to  prose- 
cute an  action  in  debt,  or  even  in  tort,  we  hold  that  where  a 
taxpayer,  by  proper  showing,  asks  an  injunction  to  restrain 
county  commissioners  from  consummating  a  sale  of  county 
bonds,  based  upon  an  unconstitutional  act,  relief  should  be 
granted.  In  such  a  case  no  exercise  of  discretion  in  a  matter 
within  the  jurisdiction  of  the  board  arises.  Having  no  juris- 
diction to  incur  any  indebtedness  in  excess  of  $10,000,  for  any 
single  purpose,  without  the  approval  of  the  electors,  it  fol- 
lowed in  this  case  the  board  had  no  authority  at  all  to  make 
any  such  loan,  or  allow  claims  for  any  such  loan,  and  their 
actions  were  a  nullity.  {Carroll  v.  SiebenthaZer^  27  Cal. 
193.) 

High  on  Injunctions,  §  1251,  cites  the  following  as  the  doc- 
trine to  be  applied  :  <*  While  it  is  quite  true  that  the  admin- 
istrative discretion  of  the  board  in  the  business  affairs  of  tho 
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county  canDot  be  reviewed  by  a  court,  yet  when  the  board 
undertake  to  do  an  act  unauthorized  by  law  a  court  will  enjoin 
theniy  and  this  is  the  proper  remedy.  Boards  have  an  ad- 
ministrative discretion  within  the  law,  but  none  without  or 
against  it." 

It  is  urged  that  plaintiffs  were  not  diligent  in  instituting  this 
action.  The  warrants  were  issued  March  15th.  Suit  was 
commenced  May  28th,  and  before  the  bonds  were  delivered. 
These  dates  at  once  contradict  any  suggestion  of  lack  of  dili- 
gence. 

There  is  clearly  no  misjoinder — which  means  an  excess — of 
parties.  Nor  was  there  a  defect  of  parties.  The  action  being 
by  taxpayers  against  the  commissioners,  to  restrain  the  de- 
livery of  the  bonds,  and  declare  the  proceedings  of  the  board 
null  and  void,  we  cannot  see  how  it  was  necessary  that  the 
banks  be  made  parties.  If  they  have  rights,  they  are  not  pre- 
vented from  enforcing  them  by  appropriate  remedy.  (Pome- 
roy's  Code  Rem.  §  4J8;  Boone  on  Code  PI.,  §  51.) 

The  action  was  prSperly  brought  in  the  name  of  plaintiffs  as 
taxpayers.     (Davenport  v.  Kleinschraidt^  6  Mont.  502.) 

Defendants  are  in  no  position  to  complain  because  judgment 
was  entered  against  Chrisman,  treasurer.  Chrisman  did  not 
appeal  in  his  own  behalf.  The  court  was  authorized  to  enter 
judgment  on  the  pleadings,  upon  Chrisman's  default. 
.  Appellants  object  to  the  extent  to  which  the  judgment  went, 
in  enjoining  the  execution  or  delivery  of  the  particular  bonds 
described  in  the  complaint,  or  any  bonds  of  Gallatin  county, 
on  accoimt  of  said  $30,000  of  warrants  issued  to  the  Commer- 
cial Bank,  complained  of  in  the  complaint.  This  relief  ex- 
tends no  further  than  is  necessary  to  protect  plaintiffs,  as  tax- 
payers, against  injury  by  issuing  and  delivering  any  bonds 
based  upon  the  invalid  warrants  for  $30,000  issued  by  the 
board. 

From  the  foregoing  opinion,  upon  the  various  points  pre- 
sented and  relied  upon,  it  follows  that  the  judgment  of  the  dis- 
trict court  must  be  affirmed.  ^  ^        , 

Pemberton,  C.  J.,  concurs. 
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HOFFMAN  ET  AL.,  Respondents,  v.    BOARD  OF  COM- 
MISSIONERS OF  GALLATIN  COUNTY  bt 
AL.,  Appellants. 

[Submitted  March  lo,  1886.   Decided  May  4, 1880.] 

See  syllabus  and  opinion  In  HqjB^an  v.  Board  of  Commitaionen  of  CMhMn.  Oenmlaf, 
ante,  page  234. 

Appeal  from  Ninth  JvdiciaZ  District^  OaUatin  County. 

Action  to  enjoin  issuance  of  county  bonds.  Defendant^ s 
motion  to  dissolve  the  injunction  was  denied  by  Armstronq,  J. 

Sanders  <&  Sanders  and  John  A.  Laoe^  for  Appellants. 

CockriU  ds  Pierce^  for  Respondents. 

Per  Curiam. — This  appeal  is  from  an  order  of  the  district 
court  refusing  to  dissolve  an  injunction.  The  cause  of  action 
involves  the  conduct  of  the  board  of  county  commissioners  in 
attempting  to  borrow  the  same  $30,000  referred  to  in  the  case 
of  Hoffman  v.  Board  of  Commusioners  of  GaUatm  County^ 
ant€j  page  224,  and  the  same  warrants,  and  the  threatened  de- 
livery of  the  same  bonds.  It  is,  in  fact,  substantially  the  same 
case. 

The  action  of  the  district  court  in  refusing  to  dissolve  the 
injunction  must  be  affirmed,  upon  the  authority  of  the  case 
(No.  678)  above  referred  to. 

Affirmed, 
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EMERSON,    Appellant,    v.    ELDORADO   DITCH   COM- 
PANY,  Respondent. 

[Submitted  March  20, 1896.    Decided  May  4, 1896.] 

ArrmAL-— Time  for  taJdnth-Review  of  erron  in  itatemenL^A  statement  on  appeal  con- 
tainlDg  tbe  eyidence  and  the  exceptions  saved  by  the  appellant  Is  a  part  of  the  Judg- 
ment roil,  and  where  no  motion  for  a  new  trial  is  made,  or  appeal  taken  within  sixty 
days,  the  errors  alleged  In  the  bills  of  exception,  contained  in  the  statement,  may  be 
reTlewed  on  an  appeal  from  the  Judgment  taken  within  one  year  after  the  rendition 
thereof.  (Loekey  v.  Hanky,  4  Mont.  468;  TweU  y.  TweU,  6  Mont  19;  Kleinaehmm  v. 
ilcr,  6  Mont.  1.'8.  reviewed  and  explained.) 

SAUEr-Agreed  9UUement  part  qf  judgment  roll.— Where  neither  the  testimony  offered  by 
tbe  plaintiff  and  defendant  is  oontradlcted  by  the  adverse  party,  the  testimony  before 
the  court  becomes  virtually  an  agreed  statement  of  facts,  and  as  such  is  properly  a 
part  of  the  Judgment  roll.    {Hartman  v.  Smitli^  7  Mont.  19,  cited.) 

Samk— Diree^ina  iwrd{ct->jrofi-«utt.~Wbere  there  Is  no  conflict  in  the  evidence  and  the 
court  directs  a  verdict  and  decides  the  case  either  for  plaintiff  or  defendant,  this  is 
equivalent  to  a  Judgment  of  non-suit  and  reviewable  as  such  on  appeal.  {McKay  v. 
Montana  Union  By.  Co,,  18  Mont.  15;  Creek  v.  MeManvs^  13  Mont  162,  cited.) 

SAMB—Kulin(ronnrm^9uie—AeiHeK7.— The  ruling  on  a  motion  for  a  non-suit  may  be  re- 
viewed either  on  motion  for  a  new  trial  or  on  an  appeal  from  the  Judgment.  {Klein' 
eehmidt  v.  Jkrc^ndretra,  117  U.  S.  282,  McKay  v.  Montana  Union  Ry.  Co.,  18  Mont.  15, 
dted.) 

Sams— Specification  of  error^SmBMeney.—A  specification  of  error  in  the  statement  on 
appeal  that  'The  court  erred  in  overruling  and  denying  plaintiff's  motion  for  Judg- 
ment at  the  close  of  defendant's  case"  is  sufficient  to  permit  a  review  of  the  ruling. 

Watsb  DiTCB^Bight  to  eonetruct-Eminent  domain.— Section  1240,  Fifth  Division  of 
the  Compiled  Statutes,  conferring  upon  any  person  owning  lands  without  available 
water  facilities  upon  the  same,  an  absolute  right  of  way  over  the  lands  of  others  for 
the  purpose  of  constructing  ditches,  does  not  by  the  mere  force  of  its  terms  permit 
one  to  dig  a  ditch  upon  the  lands  of  another,  but  permits  the  exercise  of  the  right 
after  proper  proceedings  in  eminent  domain. 

Sakk— Damages— Judgment.^Vfhere  the  defendant  constructed  and  maintained  a  ditch 
across  the  plaintiff's  land  without  legal  right  to  do  so,  causing  damages  by  overflow, 
plaintiff  was  entitled  to  a  Judgment  for  the  amount  of  damages  claimed,  where  the 
defendant,  on  the  trial,  admitted  that  plaintiff  was  the  owner  of  the  land  at  the  time 
of  its  appropriation  of  the  water;  that  it  had  constructed  the  ditch  without  plaintiff's 
consent,  and  that  the  damage  was  to  the  extent  claimed. 

Appeal  from  Eleventh  Judicial  District^  Teton  County. 
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Action  for  damages  for  constructing  and  maintaining 
ditches  across  plaintiff's  land.  Judgment  was  rendered  for  the 
defendant  below  by  Du  Bose,  J.     Reversed. 

Statement  of  tbe  case  by  the  justice  delivering  the  opinion. 

Plaintiff's  complaint  is,  in  substance,  that  the  defendant  en- 
tered upon  certain  lands  belonging  to  and  in  her  possession, 


248  Emerson  v.  Eldobado  Ditch  Co.      [Mar.  T.'96 

and,  without  any  right,  dug  a  ditch  across  the  same  and 
diverted  water  by  means  thereof  from  the  channel  of  a  certain 
stream;  that  defendant  allowed  the  water  from  said  ditch  to 
overflow  a  meadow  of  plaintiff^  s  said  lands,  causing  injury  to 
her  hay  crops  to  the  extent  of  $750;  that  defendant  continues 
to  maintain  said  ditch  across  said  lands,  and  overflow  plaintiff^  s 
lands.  The  relief  prayed  for  is  that  the  ditch  be  declared  a 
nuisance,  that  defendant  be  prohibited  and  restrained  from 
maintaining  the  same,  and  that  plaintiff  be  adjudged  to  recover 
the  damages  aforesaid. 

Defendant  filed  an  answer,  denying  the  allegations  of  the 
complaint,  and  setting  up  that  prior  to  plaintiff's  acquiring  a 
title  to  the  lands  aforesaid,  and  while  they  belonged  to  the 
United  States,  it  had  dug  and  constructed  the  ditch  complained 
of,  and  appropriated  by  means  thereof  a  water  right.  Plaint- 
iff filed  a  replication  to  the  answer,  denying  its  allegations. 
A  jury  was  impaneled  and  sworn,  and  the  trial  commenced. 
One  witness  was  called  for  the  plaintiff,  who  testified  as  to  the 
amount  of  damage  caused  by  the  overflow  of  the  ditch.  At 
this  stage  of  the  proceedings,  defendant  made  a  motion  for  a 
judgment  on  the  pleadings.  The  court  thereupon  denied  the 
motion  for  judgment  on  the  pleadings,  but  took  the  case  from 
the  jury,  and  announced  that  judgment  would  be  given  for  the 
defendant  if  it  would  prove  that  its  water  right  had  been 
appropriated  to  some  useful  purpose.  To  the  court's  action 
in  taking  the  case  from  the  jury,  and  its  announcement  as  to 
the  only  issue  on  which  testimony  was  to  be  heard,  the  plaint- 
iff objected  and  preserved  exceptions.  Defendant  then  admit- 
ted that  plaintiff  was  the  owner  of  the  land  at  the  time  of  its 
appropriation  of  water,  that  it  had  constructed  its  ditch  with- 
out her  consent,  and  intended  to  use  the  same  in  the  manner 
alleged,  and  that  the  overflow  from  said  ditch  had,  as  claimed, 
damaged  her  to  the  extent  of  $750.     Plaintiff  rested. 

Certain  evidence  was  then  admitted  in  behalf  of  defendant, 
most  of  it  under  objections  and  exceptions  duly  taken.  This 
evidence,  in  substance,  was  to  the  effect  that  in  the  year  1883 
certain  persons  had  dug  a  ditch,  and  appropriated,   by  means 
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thereof,  a  water  right,  and  that  .thereafter  a  corporation  was 
organized,  and  the  persons  who  had  acquired  the  water  ri^ht 
aforesaid  conveyed  the  same  to  said  corporation.  There  was 
nothing  in  this  evidence  to  show  that  the  persons  who  appro- 
priated it  owned  any  lands  at  the  time  of  their  appropriation, 
but  it  inferentially  appears  that  these  persons  had  made  this 
appropriation  for  the  purpose  of  reclaiming  desert  lands.  The 
evidence  further  shows  the  stockholders  in  this  corporation  at 
time  of  the  trial  owned  tracts  of  desert  lands  irrigated  by 
means  of  the  aforesaid  ditch. 

Plaintiff  put  in  no  evidence  in  rebuttal,  and,  at  the  close  of 
defendant's  testimony,  moved  the  court  for  judgment.  The 
court  denied  plaintiff's  motion,  and  rendered  judgment  for  the 
defendant.  Plaintiff  saved  exceptions.  There  was  no  motion 
for  a  new  trial.  Plaintiff  appealed  some  11  months  after 
judgment  against  her. 

J.  G.  Blair  and  JSd.  Z.  Bishop^  for  Appellant. 

Ransom  Cooper  and  John  B.  Clayherg^  for  Respondent. 

Per  Curiam. — No  motion  for  a  new  trial  having  been  made, 
and  no  appeal  having  been  taken  within  60  days,  the  respond- 
ent contends  that  the  statement  on  appeal  does  not  present  the 
evidence  for  review.  In  support  of  this  contention,  subdi- 
vision 1  of  section  421  of  the  Code  of  Civil  Procedure  (Com- 
piled Statutes  Montana)  is  cited,     it  is  as  follows  : 

^^An  appeal  may  be  taken,  first,  from  the  final  judgment  in 
an  action  or  special  procee  Jing  commenced  in  the  court  in 
which  the  same  is  rendered  within  one  year  after  the  entry  of 
judgment.  But  an  exception  to  the  decision  or  verdict  on  the 
ground  that  it  is  not  supported  by  the  evidence  cannot  be 
reviewed  on  an  appeal  from  the  judgment,  unless  the  appeal 
is  taken  within  sixty  days  after  the  rendition  of  the  judg- 
ment." 

This  section  has  been  eliminated  from  the  new  Code  of  the 
state.  In  California,  in  connection  with  other  sections  of  its 
statutes,  it  has  a  recognized  function  of  its  own,  and  there, 
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on  an  appeal  taken  within  the  60-day  limit  prescribed,  the 
trial  evidence  embodied  in  a  statement  on  appeal  can  be 
reviewed,  to  ascertain  whether  it  supports  a  verdict  or  decis- 
ion. (See  Hayne  on  New  Trial  and  Appeal,  the  latter  part  of 
section  96,  and  section  258.)  Before  the  itdoption  of  the  Gal- 
.  if ornia  Code,  the  rule  under  the  old  practice  act  of  that  state 
was  that  the  question  of  the  insufficiency  of  the  evidence  to 
justify  a  verdict  or  decision  could  be  raised  only  after  a  mo- 
tion for  a  new  trial,  and  an  appeal  from  the  order  in  relation 
thereto.  But  the  Code  of  California  finally,  by  describing 
two  kinds  of  exceptions,  namely,  exceptions  to  decisions  upon 
matters  of  fact  (see  Code  Civil  Procedure  California,  f  §  647, 
648;  and  Hayne,  New  Trial  and  Appeal,  §  258),  extended  the 
scope  of  the  mode  of  review  of  the  insufficiency  of  evidence  on 
appeal. 

The  new  Montana  Code  of  Civil  Procedure  (1895)  in  sections 
1151  and  1152,  includes  the  California  (sections  647  and  648.) 
Section  290  of  the  Code  of  Civil  Procedure  (Compiled  Statutes 
Montana)  was  identical  with  the  California  (section  647),  but 
section  292  of  said  Code  of  Civil  Procedure  of  Montana  was  as 
follows:  ^'No  particular  form  of  exception  shall  be  required. 
The  objection  shall  be  stated  with  so  much  of  the  evidence  or 
other  matter  as  is  necessary  to  explain  it,  but  no  more,  and 
the  whole  as  briefly  as  possible.'' 

Section  1152  of  the  new  Montana  Code  of  Civil  Procedure 
is  as  follows:  <'No  particular  form  of  exception  is  required, 
but  the  grounds  o{  objection  shall  be  particularly  stated,  except 
as  provided  in  the  next  preceding  section,  and  when  the 
objection  is  to  the  verdict  or  decision  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  justify  it,  the  objection  must 
specify  the  particulars  in  which  such  evidence  is  alleged  to  be 
insufficient.  The  objection  must  be  stated  with  so  much  of 
the  evidence  taken  from  the  stenographer's  notes,  or  other 
matter,  as  is  necessary  to  explain  it,  but  no  more.  Only  the 
substance  of  the  reporter's  notes  of  the  evidence  shall  be 
stated  or  used  as  evidence.  Documents  on  file  in  the  action  or 
proceeding  may  be  copied  or  the  substance  thereof  stated,  or 
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a  reference  sufficieDt  to  identify  them  may  be  made  when  that 
will  aafficiently  present  the  objectionB  and  exceptions." 

The  new  Code  of  this  state,  therefore,  recognizes  the  two 
kinds  of  exceptions  mentioned  above.  This  is  somewhat  of  a 
digression,  but  it  is  a  matter  of  interest  to  practitioners. 

If,  by  reason  of  the  adoption  of  section  1152,  of  the  Code 
of  Civil  Procedure  of  1895,  which  is  substantially  the  same  as 
section  648  of  the  Code  of  Civil  Procedure  of  California,  and 
adds  to  section  292  of  the  Code  of  Civil  Procedure  (Compiled 
Statutes  Montana,)  it  should  be  held  in  this  jurisdiction  that 
the  sufficiency  of  the  evidence  to  support  a  verdict  or  decision 
can  be  raised  by  a  bill  of  exceptions,  as  well  as  on  appeal  from 
an  order  in  reference  to  a  new  trial,  the  time  in  which  an 
appeal  could  be  taken  would  apparently  be  one  year,  instead 
of  sixty  days.  This  would  result  from  the  elimination  from 
the  new  Montana  Code  of  subdivision  1  of  §  421,  Code  Civil 
Procedure  (Compiled  Statutes.) 

We  know  of  no  case  in  Montana  prior  to  the  adoption  of 
the  Code  of  1895,  holding  that  evidence  can  be  reviewed  for 
the  purpose  of  determining  whether  it  supports  a  verdict  or 
decision,  without  being  embodied  in  a  statement  on  motion  for 
a  new  trial.  The  Montana  decisions  as  to  the  review  of  evi- 
dence on  appeal  seem  to  have  followed  the  decisions  of  Cali- 
fornia under  the  old  practice  act,  and  to  be  based  wholly  on 
section  296  of  said  Code  of  Civil  Procedure  (Compiled 
Statutes),  which,  in  stating  the  grounds  on  which  a  new  trial 
may  be  asked,  in  subdivision  6,  says:  ''Insufficiency  of  the 
evidence  to  justify  a  verdict  or  other  decision,  or  that  it  is 
against  law."  The  force  and  effect  of  said  subdivision  1  of 
section  421,  and  perhaps,  also,  section  290,  of  the  Code  of 
Civil  Procedure  (Compiled  Statutes),  was  apparently  ignored, 
in  so  far  as  the  question  of  a  review  of  the  insufficiency  of  the 
evidence  being  had  on  an  appeal  from  the  judgment  with  a 
statement  on  appeal  is  concerned. 

We  will  proceed  to  a  discus^^ion  of  the  Montana  decisions 
which  respondent  further  relies  upon  to  sustain  its  contention 
that  no  review  of  the  evidence  can  be  had  in  this  case,  because 
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there  was  no  motion  in  the  lower  court  for  a  new  trial.  The 
following  are  cited:  Allport  v.  Kelley^  2  Mont.  343;  Chuma- 
sero  V,  Vial,  3  Mont.  376;  Largey  v.  Sedinan^  Id.^  472; 
Broadwater  v.  Richards^  4  Mont.  62;  Lockey  v.  Horaky,  4 
Mont.  467;  Territory  v.  Young^  6  Mont.  246;  Twellv.  Twelly 
6  Mont.  19;  Alder  GiUcA  Mining  Co.  v.  Uayes^  6  Mont.  31; 
Porters,  Clark^  6  Mont  246;  Blessing \.  Sias,  7 Mont  103; 
Lloyd  y.  Sullivan^  9  Mont  688;  Beatty  v.  Murray  Placer 
Mining  Co.^  16  Mont.  314;  Kleinschmidt  v.  Iler^  6  Mont. 
12i2.  Expressions  in  several  of  them  are  ambiguous,  and,  in 
order  that  their  meaning  may  be  made  clearer,  we  will  discuss 
them  somewhat  in  detail.  Their  underlying  principle  is  still  a 
vital  one,  and  by  no  means  to  be  disregarded  in  interpretations 
of  the  exception,  new  trial,  and  appeal  provisions  of  our  re- 
cently adopted  Code. 

Section  295  of  the  Code  of  Civil  Procedure  (Compiled 
Statute^),  which  is  retamed  in  our  new  Code  of  Civil  Pro- 
cedure (f-ection  1170)  is  as  follows:  ''A  new  trial  is  a  re- 
examination of  an  issue  of  fact  in  the  same  court  after  a  trial 
and  decision  by  a  jury,  court  or  referees." 

It  necessarily  follows,  from  this  definition,  that  the  main 
purpose  of  a  motion  for  a  new  trial  is  to  obtain  a  re-examina- 
tion, a  re-determination,  of  an  issue  of  fact,  that  is,  a  retrial  to 
determine  the  existence  or  nonexistence  of  an  alleged  fact, 
which  has  been  both  asserted  and  denied.  A  new  trial  and  a 
motion  therefor,  eliminating  the  idea  of  any  mere  question  of 
law  as  applicable  to  facts,  have  to  deal  with  a  dispute  in  evi- 
dence, and  an  exception  to  a  decision  or  verdict  on  a  matter  of 
fact.  Bearing  this  in  mind,  a  conception  of  what  is  meant  by 
the  term  <*insufl5ciency  of  the  evidence  to  justify  the  verdict 
or  decision  "  causes  less  difficulty.  The  question  of  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  decision  grows 
out  of  an  issue,  a  conflict  and  dispute  as  to  a  fact,  and  it  has 
nothing  to  do,  save  incidentally,  with  a  fact  conceded  to  exist 
actually  or  hypothetically,  for  the  purpose  of  obtaining  a  rul- 
ing of  law.  Hence,  where  an  objection  is  made  to  the  admis- 
sibility of  evidence,  which  is  sustained  or  overruled,  an  excep- 
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tion  being  properly  saved,  the  truth  of  the  evidence  offered 
must  be  aiSsumed,  on  review  of  the  error  alleged,  in  connec- 
tion with  the  ruling;  and  to  hold  that  evidence  presented  to  ex- 
plain such  an  exception  cannot  be  reviewed,  unless  contained 
in  a  statement  on  motion  for  a  new  trial,  brought  up  in  a 
transcript  on  appeal  from  the  order  denying  or  granting  a  new 
trial,  would  be  absurd.  Of  course,  when  incompetent,  or 
sometimes  immaterial,  evidence  is  admitted,  or  proper  evi- 
dence erroneously  excluded,  on  the  ground  of  incompetency, 
irrelevancy  or  immateriality,  and  the  right  of  a  party  is  sub- 
stantially impaired  thereby,  a  new  trial  may  be  properly  asked, 
under  the  statutes  regulating  new  trials  and  motions  therefor; 
and,  if  the  request  be  granted,  the  verdict  or  decision  on  the 
conflict  or  issue  of  fact,  previously  unfairly  arrived  at  by  rea- 
son of  the  exclusion  of  proper  evidence  or  the  admission  of 
improper  evidence,  be  rectified.  But  because  this  is  true  it 
does  not  follow  that  the  question  of  the  admissibility  or  non- 
admissibility  of  evidence  can  only  be  considered  and  raised  on 
an  appeal  from  an  order  denying  or  granting  a  new  trial. 

If  the  substantial  rights  of  a  party  to  a  suit  have  been  ma- 
terially affected  by  the  admission  of  improper,  or  the  exclu- 
sion of  proper,  evidence,  only  a  question  of  law  is  presented 
for  appellate  review,  and  this  review  may  unquestionably  be 
had  when  a  bill  of  exceptions,  properly  a  part  of  the  judgment 
roll,  brings  evidence  up  for  the  purpose.  No  question  of  the 
insufficiency,  as  that  term  is  used  in  the  statutes,  arises  as  to 
the  evidence.  Of  course,  upon  a  review  of  the  question  as  to 
whether  evidence  is  admissible  or  not,  the  appellate  court, 
even  if  satisfied  that  error  has  been  committed,  will  never  set 
aside  a  verdict  or  decision,  unless  satisfied  that  the  party  com- 
plaining of  a  ruling  has  been  seriously  affected  by  it.  Unless 
this  were  true,  the  rule  of  review  of  exceptions  of  this  charac- 
ter might  be  so  liberally  interpreted  as  to  do  away  with  any 
necessity  of  a  motion  for  a  new  trial,  and  the  saving  of  an  ex- 
ception to  a  decision  or  verdict  on  a  matter  of  fact.  This  line 
of  reasoning  is  applicable  to  several  of  the  various  other 
grounds  on  which  a  motion  for  a  new  trial  may  be  based,   but 
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it  is  not  necessary  to  apply  it  specifically.  The  reluctance 
on  the  part  of  an  appellate  tribunal  to  review  evidence  as  to 
its  insufficiency  to  justify  a  verdict,  and,  as  a  corollary,  a  de- 
cision or  findings  of  a  trial  court,  as  contradistinguished  from 
its  judgment,  is  based,  to  a  large  extent,  upon  the  principle 
that  jurors  who  render  a  verdict  upon  proper  evidence,  or 
even  improper  (which  may  be  made  proper  by  being  unob- 
jected to),  are  the  judges  of  the  truth  or  falsity  or  evidence  in 
the  determination  of  an  issue  of  fact  But  inasmuch  as  it  is 
the  province  of  the  courts  to  instruct  a  jury  as  to  what  is  the 
law  in  reference  to  facts  found  to  be  true,  errors  in  law,  how- 
ever they  may  be  blended  with  the  ultimate  determination  of 
issues  of  fact,  are  peculiarly  within  the  province  of  considera- 
tion by  appellate  tribunals,  and,  when  found  to  be  actually 
prejudicial  to  litigants,  should  always  be  corrected.  Such  cor- 
rection in  no  way  trenches  upon  the  right  to  a  trial  of  an  issue 
of  fact  by  a  jury,  and,  though  in  the  correction  a  new  trial 
may  often  result  incidentally,  without  the  statutory  interposi- 
tion of  a  motion  therefor,  under  such  conditions,  to  adhere  to 
a  doctrine  that  error  in  law  must  first  be  embodied  in  a  state- 
ment on  motion  for  a  new  trial,  and  passed  upon  by  a  trial 
court,  would  be  to  ignore  and  impair  the  legitimate  powers  of 
the  higher  tribunal  itself.  Therefore,  while  there  are  many 
errors  in  law  made  proper  grounds  for  a  motion  for  a  new 
trial,  and  reviewable  upon  appeals  from  the  orders  on  such 
motion,  these  same  errors  are  also  independently  cognizable  by 
appellate  tribunals. 

The  question  presented  on  a  motion  for  a  nonsuit  is  on6  of 
law.  The  ruling  on  a  motion  for  nonsuit  may  be  reviewed 
either  on  motion  for  new  trial,  or  on  an  appeal  from  the  judg- 
ment. (Hayne  on  New  Trial  and  Appeal,  §  112;  JTfotn- 
9chmtdtY.  McAndrewn,  117  U.  S.  282;  6  Sup.  Ct.  761;  Mc- 
Kay y,  Montana  Union  Ry,  Co.^  13  Mont.  15.)  Error  in 
nonsuit  may  be  reviewed  by  statement  on  appeal.  '  {Mercan- 
tUe  Co.  V.  Fudsy^  13  Mont.  401,  Gilliam  v.  Blacky  16  Mont. 
217.)  On  motion  for  a  nonsuit,  everything  the  evidence  tends 
to  prove  is  assumed  to  be  true  on  appeal.     {Herbert  v.   King^ 
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1  Mont.  476;  Gans  r.  WoolfoUc^  2  Mont.  468;  McKay  v.  Mon- 
icma  Union  By.  Co.,  18  Mont.  15;  State  ex  rd.  Pigott  r. 
Benton,  18  Mont.  806.) 

In  this  review  of  an  order  granting  or  refusing  a  nonsuit  is 
a  clear  illustration  of  the  principle  upon  which  the  appellate 
court  regards  testimony,  when  an  error  of  law  in  connection 
with  it  comes  up  for  review.  No  question  of  conflict  in  evi- 
dence is  presented;  no  question  of  <<insufBciency,''  as  that 
word  is  used  in  the  statutes  relating  to  a  new  trial.  How- 
ever, there  are  certain  expressions  in  some  of  the  cases  re- 
spondent cites  from  which  an  inference  might  be  drawn  tbat 
exceptions  to  the  admissibility  of  evidence  can  only  be  consid- 
ered when  embodied  in  a  statement  on  motion  for  a  new 
trial. 

In  the  case  of  Lockey  v.  Horsky,  4  Mont.  463,  we  find  this 
language  :  <^  And  as  to  the  error  urged  in  the  admission  of 
improper  evidence,  there  is  no  statement  on  motion  for  a  new 
trial.  It  will  be  assumed  that  the  court  below  proceeded  cor- 
rectly." 

In  Twdl  V.  TweU,  6  Mont.  19,  we  find  this  language:  **We 
have  repeatedly  held  that  the  evidence  could  not  be  reviewed, 
unless  brought  here  on  a  motion  for  a  new  trial.  *  *  * 
The  theory  is  that,  before  the  testimony  can  be  reviewed  here, 
the  lower  court  must  have  had  an  opportunity  to  have  reviewed 
its  own  errors,  and  this,  so  far  as  the  testimony  is  concerned, 
can  only  be  done  on  motion  for  a  new  trial." 

In  Kleinschmidt  v.  Iler^  6  Mont.  123,  we  find  this  lan- 
guage: <<If  the  appellant  objected  to  the  testimony,  or  any 
part  thereof,  for  incompeteDcy,  and  an  exception  had  been 
saved  before  the  referee,  or  for  that  the  same  did  not  support 
the  findings,  he  ought  to  have  made  his  objection  and  saved 
his  exception  before  the  rendition  of  the  judgment,  and  then, 
by  bringing  the  testimony  before  the  court  on  motion  for  new 
trial,  had  these  decisions  and  rulings  reviewed.  There  was  no 
motion  for  a  new  trial.  *  *  *  This  court  reviews  the  de- 
cision of  the  lower  court,  but  that  court  must  first  have  an 
opportunity  to  correct  its  own  errors.     *     *     *     By  taking 
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the  proper  action,  and  saving  his  objections  as  the  law  requires, 
he  might  have  had  all  these  questions — the  competency  of  the 
evidence  before  the  referee,  its  sufficiency  to  support  the  find- 
ings, the  propriety  of  granting  or  refusing  a  motion  for  a  new 
trial — reviewed  and  determined  by  this  court." 

But  the  language  quoted  from  these  cases  does  not  justify 
the  inference  that  the  judges  who  used  it  intended  to  hold  that 
errors  of  law  arising  from  the  admission  or  exclusion  of  evi- 
dence, or  rulings  on  conceded  facts,  could  not  be  reviewed 
unless  presented  in  statements  on  motion  for  new  trial.  The 
expressions  referred  to  were  used  inadvertently,  and,  from  an 
inspection  of  the  whole  line  of  decisions  supra^  we  are  satisfied 
that  the  principle  on  which  they  were  based  was  simply  that 
no  review  of  an  issue  of  fact  decided  by  a  jury  or  trial  court 
could  be  entertained,  unless  presented  in  a  statement  on  motion 
for  a  new  trial  on  appeal  from  an  order  granting  or  denying  a 
new  trial, — in  other  words,  the  question  of  the  insufficiency  of 
the  evidence  to  justify  a  verdict  or  decision  must  have  been 
directly  raised  by  a  strict  compliance  with  the  provisions  of 
the  statute  regulating  new  trials,  before  it  could  be  examined 
on  appeal.  There  must  have  been  a  direct — not  a  collateral — 
attack  on  evidence,  in  so  far  as  the  insufficiency  of  it  is  con- 
cerned, before  a  revifew  of  it  on  that  ground  could  be  enter- 
tained. An  exception  to  a  decision  or  verdict  upon  a  matter 
of  fact,  as  distinguished  from  one  on  a  matter  of  law,  must 
have  been  saved  as  a  condition  precedent  to  such  review. 

The  record  on  appeal  in  this  case  consists  of  the  pleadings, 
the  judgment,  and  a  statement  on  appeal,  containing  the  evi- 
dence and' the  exceptions  saved  by  appellant.  This  statement 
on  appeal  is  practically  a  part  of  the  judgment  roll.  (See 
Hayne  on  New  Trial  and  App.  §  9^52.)  The  California  statute 
which  Hayne  cites  to  show  this  was  identical  with  section  436 
of  the  Code  of  Civil  Procedure  (Compiled  Statutes  Montana), 
which  is  as  follows:  <<A  copy  of  the  statement  shall  be 
annexed  to  a  copy  of  so  much  of  the  j  udgment  roll  as  shall  be 
included  in  the  transcript  on  appeal,  if  the  appeal  be  from  the 
judgment;  if  the  appeal  be  from  an  order,  to  a  copy  of  such 
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order."     It  is  to  be  noted  that  said  section  436  has  not  been 
carried  forward  into  the  new  Code  of  this  state. 

The  statement  being  a  part  of  the  judgment  roll,  the  various 
bills  of  exceptions  contained  in  it  are  now  before  us  for  re- 
view of  the  errors  alleged  therein. 

There  was  no  conflicting  evidence  before  the  trial  judge 
when  he  rendered  judgment  for  the  defendant,  the  respondent 
here.  The  testimony  offered  by  the  plaintiff,  the  appellant, 
was  uncontradicted,  and  admissions  were  also  made  by  re- 
spondent in  plaintiff's  behalf.  Nor  was  there  any  contradic- 
tion of  the  testimony  offered  by  respondent,  although  it  was 
admitted  after  numerous  objections.  The  testimony  before 
the  court  was  virtually  an  agreed  statement  of  facts.  An 
agreed  statement  of  facts  properly  belongs  to  the  judgment 
roll.      (liartman  v.  tSmithy  7  Mont.  19.) 

Where  there  is  no  conflict  in  the  evidence,  and  the  court 
direiits  a  verdict,  and  decides  the  case  either  for  plaintiff  or 
defendant,  it  is  equivalent  to  a  judgment  of  nonsuit,  and 
reviewable  as  such  on  appeal.  {McKay  v.  Montana  Un,  By. 
Co.,  13  Mont.  15;  Creek  v.  McManvs,  13  Mont.  162.) 

The  plaintiff,  at  the  close  of  defendant's  testimony,  made  a 
motion  for  judgment  on  several  grounds,  one  of  them  being 
that  ''it  had  not  been  established  that  the  defendant  had  ever 
become  entitled  to  a  right  of  way  across  th3  lands  of  the 
plaintiff."  The  specification  of  error  in  the  statement  on  ap- 
peal is  as  follows:  '^The  court  erred  in  overruling  and  deny- 
ing plaintiff's  motion  for  judgment  at  the  close  of  defendant's 
case."  Respondent  urges  that  this  specification  of  error  is 
not  sufficient.  We  do  not  agree  with  the  contention,  and  hold 
that  it  is.      (See  Donahue  v.  Gallavan,  43  Cal.  673.) 

The  undisputed  facts  show  th^t  defendant's  predecessors  in 
interest,  constructed  a  ditch  across  the  lands  of  the  plaintiff 
without  right  or  authority  to  do  so,  and  that  it  (defendant) 
continues  to  maintain  said  ditch  without  the  consent  of  the 
plaintiff,  and  without  any  legal  right  to  do  so.  The  evidence 
also  fails  to  show  that  the  original  proprietors  of  the  water 
right  of  defendant  were  the  owners  and  holders  of  any  land 
Vol.  XVin.~i7 
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which  required  irrigation  at  the  date  of  their  appropriation. 
The  court  in  its  decision  no  doubt  had  in  view  section  732, 
Revised  Statutes  Montana,  1879,  which  appears  as  section 
1240,  division  5,  Compiled  Statutes  Montana,  and  which  con- 
ferred the  right  upon  any  person,  corporation,  or  company, 
owning  or  holding  lands  without  available  water  facilities  upon 
the  same,  an  absolute  right  of  way  over  the  lands  of  others, 
for  the  purpose  of  constructing  ditches,  by  which  to  appropri- 
ate water  rights.  Giving  full  force  to  said  section,  it  cannot 
be  seriously  contended  that,  by  the  mere  force  of  said  statute, 
one  person  could  go  upon  the  lands  of  another,  without  his 
consent,  and  dig  a  ditch.  Before  such  a  right  could  have  been 
exercised,  it  should  have  been  definitely  ascertained  by  a 
proper  proceeding  in  eminent  domain.  As  has  been  stated, 
the  evidence  of  the  defendant  shows  that  it  never  acquired  the 
right  to  dig  the  ditch  over  the  plaintiff's  lands,  either  itself  or 
through  its  predecessors  in  interest.  Plaintiff's  motion  for 
judgment  at  the  close  of  defendant's  testimony  should  have 
been  granted. 

There  are  other  errors  alleged  and  relied  on  by  appellant, 
but  the  ground  for  reversal  just  stated  disposes  of  the  whole 
controversy,  and  it  is  unnecessary  to  enter  into  a  discussion 
of  them. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
directions  to  enter  judgment  for  the  plaintiff,  as  prayed  for  in 
the  complaint. 

Heversed. 

De  Witt,  J.,  being  disqualified,  takes  no  part  in  the  fore- 
going decision. 
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RAY  ET  AL.,  Appellants,  v.  COWAN   et   al.,    Respond-       ^  ^| 

ENTS.  118    gS 

[Submitted  April  8, 1896.   Decided  May  4, 1896.]  41      ^ 

AppsAir-JTew  tridl^Ckmfiiet  In  evidence,— Where  tbere  Is  a  substantial  conflict  in  tbe 
eyldence  as  to  tbe  cbaraoter  of  tbe  contract  sued  on,  an  order  granting  a  new  trial 
will  not  be  disturbed  on  appeal  wbere  no  abuse  of  discretion  appears. 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

Action  to  recover  for  services  rendered.  Plaintiffs  had 
jadgment  below.  Defendant's  motion  for  a  new  trial  was 
granted  by  McHatton,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiffs,  who  are  partners,  bring  this  suit  to  recover  of 
the  defendants  commission  for  the  sale  of  stock  owned  by  de- 
fendants in  the  Silver  Bow  Hydraulic  Mining  Company. 
Plaintiffs  allege  that  they  were  employed  to  effect  a  sale  of  de- 
fendants' stock  in  said  company;  that  they  did  effect  a  sale 
thereof,  for  $100,000  cash  and  1,000  shares  of  the  capital 
stock  of  a  water  company  to  be  thereafter  organized  by  the 
purchasers  of  said  stock  and  others;  that  defendants  agreed  to 
pay  them  a  reasonable  compensation  for  making  such  sale;  and 
that  their  services  in  the  premises  were  reasonably  worth 
$10,000. 

The  answer  denies  all  the  allegations  of  the  complaint,  and 
alleges  affirmatively  that  about  the  1st  of  March,  1890,  the 
plaintiffs  were  civil  engineers,  and  that  they  (defendants)  em- 
ployed the  plaintiff  Ray  to  go  east  fiom  Butte,  to  use  his  en- 
deavors to  effect  a  sale  of  their  stock  in  said  company  to  J.  A. 
Cowan  and  others,  for  the  sum  of  $150,000  in  cash;  that  they 
agreed  to  pay  said  Ray  such  compensation  as  was  reasonable 
for  civil  engineers  for  the  time  he  was  absent  on  such  busi- 
ness, and  his  expenses;  that  it  was  then  agreed  that  said  Ray 
should  receive  such  compensation  as  a  civil  engineer  whether 
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such  sale  was  made  or  not^  and  that  it  was  no  part  of  the  con- 
tract that  Ray  should  receive  any  commission  whatever  on  said 
sale  should  it  be  perfected;  that  Ray^s  services  as  an  engineer 
were  reasonably  worth  %1 5  per  day  for  the  time  he  was  absent 
on  said  business,  and  his  expenses.  Defendants  allege  that 
they  paid  Ray  $160,  and  consent  that  plaintiffs  may  take  judg- 
ment for  $415,  the  balance  they  claim  is  due  for  time  and  ex- 
penses of  Ray  while  engaged  in  said  business. 

The  case  was  tried  with  a  jury.  A  verdict  was  rendered  in 
favor  of  plaintiffs  for  $6,000.  The  defendants  made  their  mo- 
tion for  a  new  trial.  This  motion  was  sustained,  and  a  new 
trial  granted  by  the  court.  From  the  order  granting  a  new 
trial,  plaintiffs  appeal. 

Corbett  db  Wellcome  and  C.  R.  Leonard^  for  Appellants. 
Forhis  i&  Forhis^  for  Respondents. 

Pemberton.  C.  J. — Counsel  for  appellants  contend  that  the 
court  below  erred  in  granting  the  motion  for  a  new  trial.  It 
is  contended  that  there  is  no  substantial  conflict  in  the  evi- 
dence, and  that,  therefore,  the  granting  of  a  new  trial  was  an 
abuse  of  judicial  discretion  on  the  part  of  the  district  court. 
This  is  the  only  error  assigned. 

This  assignment  renders  it  necessary  to  determine  whether 
or  npt  there  is  a  substantial  conflict  in  the  testimony  as  to 
what  was  the  contract  between  the  parties  concerning  the  com- 
pensation plaintiff  Ray  was  to  receive  for  his  services  in  rela- 
tion to  effecting  a  sale  of  the  stock  of  defendants  mentioned  in 
the  statement.  The  complaint  alleges  that  the  plaintiffs  were 
to  receive  reasonable  comi)ensation  for  effecting  the  sale  of  the 
stock. 

The  testimony  of  plaintiff  Ray  as  to  what  the  contract  was 
is  substantially  as  follows:  *' While  out  beyond  the  Ger- 
niania  mine,  making  some  surveys,  Mr.  Cowan  and  Frank 
Leonard  drove  out.  and  Mr.  Cowan  asked  me  if  I  could  go  to 
Chicago  that  night,  in  connection  with  this  business.  1  told 
him  I  was  busy,  and  told  him  I  did  not  think  I  could  go.     He 
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urged  me  rather,  and  said  there  was  no  one  el-e  who  could  go, 
and  I  finally  consented.  As  we  started  to  come  up  town,  Mr. 
Cowan  said  he  thou£:ht  it  was  no  more  than  lijrht  that  we 
should  have  some  understanding  as  to  what  it  was  going  to 
cost  them,  and  asked  me  what  I  was  going  to  charge  them.  I 
told  them  that  I  could  not  say  exactly;  that  I  did  not  know 
whether  1  could  do  them  any  good,  or  whether  I  could  do  any- 
thing; and  that  it  would  depend  entirely  upon  what  1  could  do 
for  them.  *  *  *  I  think  I  added,  *1  won't  rob  you.'" 
This  testimony  is  corroborated  by  witness  Hughes. 

On  the  other  side,  it  appears  that  the  plaintiffs  are,  and  at 
the  time  of  the  contract  were,  civil  engineers;  that  they  had 
done  work  as  such  for  defendants  for  $16  per  day,  and  ex- 
penses. Carter,  a  witness  for  the  defendants,  who  was  inter- 
ested with  them  in  the  stock,  and  who  was  probably  the  first 
person  who  spoke  to  Ray  about  going  east  for  defendants, 
testified  that  his  proposition  to  Ray  was  that  he  (Ray)  should 
go  east  for  the  defendants,  <*  the  same  as  if  he  had  gone  out  in 
the  field."  Cowan  (defendant)  testified  :  ''  When  1  first  en- 
gaged Ray  to  go  east,  he  (Ray)  said  he  could  not  afford  to  go 
and  leave  his  work.  I  told  him  that  we  did  not  ask  him  to  go 
for  nothing,  that  we  would  pay  him  his  t  me  and  expenses, 
and  he  then  finally  consented  to  go."  Defendant  Talbott 
testifies:  ''The  understanding  entered  into  at  that  time  be- 
tween us  as  to  what  Mr.  Ray  was  going  east  for,  and  upon 
what  terms,  was  this  :  He  was  to  go  east  to  take  the  profile 
of  the  work,  and  explain  to  these  promoters  what  the  cost 
would  be  of  fetching  that  water  in,  and  that  we  were  to  pay 
him  his  expenses  and  for  his  time.  *  *  *  Mr.  Ray  said 
he  did  not  like  to  go,  but  he  would  go  if  we  wanted  him  to, 
and  would  have  to  have  expenses  and  time. ' ' 

It -appears  from  the  record  that  the  knowledge  Ray  had  of 
the  water  ditches,  sources  and  amount  of  water,  capacity  of 
the  ditches,  and  the  condition  and  value  thereof,  belonging  to 
defendants,  was  acquired  while  Ray  was  in  their  employ  as 
engineer.  Ray,  it  is  admitted,  was  to  be  paid  his  expenses 
and  for  his  time  whether  the  sale  was  effected  or  not.     It  also 


Ray  V.  Cowan.    •  [Mar.  T.' 96 

appears  from  the  evidence  that  negotiations  were  pending  be- 
tween the  defendants  and  the  purchasers  of  the  stock  before 
Ray  was  employed  to  go  east  to  see  them  (the  purchasers)  in 
the  interest  of  defendants,  and  that  these  negotiations  had  not 
been  suspended. 

We  think  there  is  a  substantial  conflict  in  the  evidence  as  to 
what  was  the  contract  between  the  parties.  The  fact  that  Ray 
was  to  be  paid  his  expenses  and  for  his  time  wheth^  a  sale  of 
the  stock  was  made  or  not  tends  strongly,  we  think,  to  sup- 
port the  theory  that  Ray  was  not  employed  as  a  broker,  but 
as  a  civil  engineer,  to  go  east  to  explain  to  the  contemplated 
purchasers  such  matters  and  things  in  connection  with  the 
water  ditches  of  the  defendants  as  only  a  civil  engineer  could 
know,  and  which  knowledge  Ray  acquired  while  in  the  employ 
of  the  defendants. 

The  counsel  for  the  appellants  contend  that  Ray^s  testimony 
as  to  what  the  contract  was  is  not  disputed.  It  is  not  perhaps  dis- 
puted in  totidem  verbis;  nor  is  the  teatimony  of  the  defendants 
as  to  what  the  contract  wa9  so  disputed.  But  the  testimony 
of  plaintiff  tends  to  show  a  contract  as  to  Ray's  compensation. 
The  testimony  of  the  defendants  tends  to  show  a  substantially 
different  one.  We  think  this  condition  of  the  evidence  de- 
velops and  constitutes  a  conflict  as  much  as  if  every  syllable 
thereof  had  been  specifically  contradicted. 

Having  determined  that  there  is  a  substantial  conflict  in  the 
evidence,  and  failing  to  discover  any  abuse  of  discretion  in  the 
action  of  the  court  in  granting  a  new  trial,  in  accordance  with 
the  many  and  uniform  decisions  of  this  court,  the  order  ap- 
pealed from  must  be  affirmed;  and  it  is  so  ordered. 

Affvrmed. 

Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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LIGHT,  Appellant,  v,  PRESSEY,  et  al.,    Respondents. 

[Submitted  May  6, 1896.   Decided  May  18. 1896.] 

Action  to  Quiet  Titlb— JvHadicMon— 5i^«ien«v  of  «ompZafnt.— In  an  action  to  quiet 
dtle  by  the  holder  of  a  tax  deed,  it  is  error  for  the  court  to  refuse  to  consider  the 
complaint  on  the  ground  that  the  facts  alleged  were  not  sufficient  to  confer  Jurisdic- 
tion, wheie  the  complaint  was  not  attacked  by  demurrer,  and  it  appeared  that  the 
action  was  not  commenced  until  after  the  time  for  redemption  had  passed  and  that 
summons  was  regularly  served. 

Appeal  from  Seventh  Jvdicial  District,  CuBter  Cov/nty. 

Action  to  quiet  title.    An  order  was  made  by  Milburn,  J.,, 
refusing  to  entertain  the  action  for  want  of  jurisdiction.     Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiff  pleads  that  he  is  the  owner  of  lots  9  and  10  in  block 
66  of  Miles  City;  that  he  became  the  owner  of  said  lots  on 
March  3,  1894,  by  tax  deed  duly  made  and  executed,  and  de- 
livered to  plaintiff,  by  the  treasurer  of  Custer  county.  The 
tax  deed  is  made  part  of  the  complaint.  It  contains  recitals 
to  the  effect  that  the  property  was  assessed  for  1891  to  defend- 
ant Pressey,  and  that  the  tax  levied  for  that  year  was  ^12. 75; 
that  the  taxes  were  not  paid,  and  that  the  county  treasurer  in 
December,  1891,  pursuant  to  law,  published  the  delinquent 
list  of  the  persons  owing  taxes  to  Custer  county,  which  list 
included  the  lots  involved;  that  the  list  was  published  as 
required  by  law,  and  that  at  public  sale,  held  in  manner  pro- 
vided by  statute,  on  February  5,  1892,  the  said  lots  were  sold 
to  pay  taxes,  and  that  plaintiff  was  the  bidder,  and  paid  the 
full  amount  of  taxes,  costs,  and  charges,  and  became  the  pur- 
chaser of  the  lots  aforesaid;  that  no  one  had  redeemed  the 
property  within  the  time  allowed  by  law  for  its  redemption, 
and  that  the  purchaser  was  entitled  to  a  deed  on  and  after 
February  5,  1894  (said  date  being  two  years  after  the  date  of 
the  sale  and  of  the  certificate  of  sale);  that  the  plaintiff,   as 
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purchaser,  30  days'  previous  to  applying  for  the  deed,  posted 
on  the  property  described,  as  required  by  law,  a  written  notice 
to  the  effect  that  the  lots  had  been  sold  for  delinquent  taxes 
on  February  5,  1892,  and  that  the  amount  due  was  $15.92 
and  interest,  and  that  on  February  5,  1894,  the  purchaser 
would  apply  to  the  treasurer  for  a  deed;  and  that  the  plaint- 
iff, as  purchaser,  filed  the  affidavit  of  the  posting  of  the  notices 
as  required  by  law.  The  deed  then  witnesses  that  in  consider- 
ation of  $18.92  the  county  treasurer  grants,  bargains,  sells, 
and  conveys  unto  the  purchaser,  and  his  heirs  and  assigns,  for- 
ever, the  property  described. 

It  is  next  averred  that  the  defendant  county  of  Custer 
claims  an  interest  by  reason  of  a  tax  sale  for  the  year  1891  for 
taxes  of  1890,  which  claim  was  barred  by  the  deed  to  plaintiff 
hereinbefore  referred  to;  that  notwithstanding  said  deed,  and 
rights  of  plaintiff  in  the  premises,  the  defendant  Pressey  claims 
an  interest  in  said  real  estate.  But,  with  reference  thereto, 
the  complaint  alleges  that  all  right,  title,  and  interest  of 
said  Pressey  to  the  said  premises  ceased  and  determined  on 
the  third  day  of  March,  1894. 

The  prayer  is  that  defendants  be  forever  barred  from  all 
claim  to  any  estate  or  inheritance,  or  freehold  in  said  prop- 
erty. The  record  recites  that  the  defendant  Pressey  had  been 
regularly  served  and  his  default  had  been  duly  entered,  accord- 
ing to  law;  that  the  cause  came  on  regularly  to  be  heard;  that 
plaintiff  appeared  in  person  to  offer  proof  to  support  the  alle- 
gations of  his  complaint,  but  that  the  court  refused  to  consider 
the  said  complaint  upon  the  grounds  that  the  facts  in  the  said 
complaint  alleged  were  not  sufficient  to  confer  jurisdiction 
upon  the  court,  and  that  the  court  had  no  jurisdiction  in  the 
premises.  To  the  refusal  of  the  court  to  consider  the  com- 
plaint, the  plaintiff  duly  excepted,  and  appeals  from  the  order 
of  the  court  in  such  refusal. 

J.  K  Lights  for  Appellant. 

Per  Curiam. — The  reasons  why  the  district  court  was  of 
opinion  that  it  had  no  jurisdiction  do  not  appear  in  the  ruling 
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made,  and  are  not  pointed  out  by  any  brief  or  argument  of 
the  respondent.  Frjm  an  examination  of  the  record,  we 
believe  there  was  jurisdiction. 

It  appears  that  the  action  was  not  conimence.l  until  the 
time  for  redemption  was  passed  Summons  was  regularly 
served.  The  district  court  has  jurisdiction  to  hear  and  deter- 
mine actions  to  quiet  title  to,  or  remove  a  cloud  upon,  a  title 
to  realty,  and  to  render  a  judgment  thereon.  The  plaintitf 
had  a  deed  of  the  property  sold,  which,  by  section  132,  p.  115, 
laws  1891,  conveyed  to  him,  as  grantee,  '^absolute  title  to  the 
lands  described  therein  as  of  the  date  of  the  expiration  of  the 
period  for  redemption,  free  of  all  incumbrances  except  the 
lien  for  taxes  which  may  have  attached  subsequent  to  the 
sale." 

Perhaps  the  complaint  is  fatally  bad,  but,  if  so,  it  is  not 
attacked  by  demurrer,  and  is  not  now  for  review  by  th  s  court. 
The  only  question  is,  was  the  court  correct  in  refusing  to  con- 
sider the  case  for  want  of  jurisdiction  ?  We  do  not  detect  any 
lack  of  jurisdiction  upon  the  facts  of  the  record. 

The  action  of  the  court,  refusing  to  consider  plaintiff's  com- 
plaint, must  be  reversed. 

Reversed. 

De  Witt,  J.,  not  sitting. 


LARGEY,  Respondent,  v,    BARTLETT,    at   al.,    Appel- 
lants. 

[Submitted  May  7. 1896.    Decided  May  18. 1896.] 

E8TOPPSL— Agreement  to  convey  irUereat  in  tnining  claim.— Where  the  owner  of  certain 
mining  claims  enters  into  a  yaliil  written  agreement  with  another  to  conyey  to  liim  a 
balf  interest  In  the  claims  upon  the  performance  of  certain  conditions,  and  the  latter 
performs  such  conditions,  expending  large  sums  upon  the  property,  the  benefits  of 
which  the  owner  receives,  he  will  not  thereafter  be  permitted  to  deny  the  existence 
of  the  claims  or  the  yalidlty  of  his  own  title  thereto. 

Fbaud— iYincipal  and  agent—Relocation  of  mining  claim.^One  occupying  the  fiduciary 
relation  of  a  trusted  agent,  both  of  the  defendant  who  was  the  owner  of  the  mining 
cUiims  in  controversy  and  also  of  the  plaintiff,  who  was  entitled  to  a  conveyance  of  a 
half  Interest  therein,  and  who  has  full  knowledge  of  the  contract  relations  existing 
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between  his  principals,  cannot,  by  aTalUng  himself  of  knowledge  obtained  in  snch  ca- 
pacity, defeat  the  rights  of  the  plaintiff  to  a  conveyance  by  an  attempted  relocation 
of  the  claims,  sought  to  be.aocompUshed  by  altering  the  names  of  the  claims  and  thQ 
locators  upon  amended  notices  of  location  which  he  had  posted  for  the  benefit  of  his 
principals. 

SAMic--Same.~The  fact  that  the  agent  in  such  case  inserted  the  name  of  his  wife  as  lo- 
cator of  the  claims  in  question  in  attempting  to  relocate  them,  was  a  fraud  against 
his  principals  and  could  not  avail  him  or  her  as  against  the  plaintiff. 

Sxuii—Coiliuion  in  fudginent  quieting  tiUe^Ekguilable  inUrett  in  minina  claim.— Jn  an 
action  by  the  wife  to  quiet  title  to  mining  claims,  which  bad  been  relocated  in  her 
name  by  her  husband,  while  acting  as  an  agent  both  for  the  owner  and  one  having  an 
equitable  title  to  a  half  interest,  the  consent  of  the  owner  to  appear  and  for  the  case 
to  proceed,  his  refusal  to  fiie  an  answer  and  waiver  of  trial  by  Jury,  are  evidences  of 
collusion  between  himself  and  the  plaintiff  In  such  action  to  defraud  the  equitable 
owner  of  his  interest  in  the  claims,  and  a  Judgment  so  obtained  w^lll  be  annulled  for 
fraud  and  collusion  in  an  action  brought  for  that  purpose  by  the  latter. 

Fmauoulknt  CosymYAHCR— Knowledge  of  frattd  by  grantee.^A.  deed  made  by  the 
owner  of  the  legal  title  to  mining  premises  to  a  third  person  for  the  purpose  of  de- 
frauding the  pUilntiff  who  owned  an  equitable  Interest  in  the  property,  and  taken  by 
such  grantee,  with  knowledge  of  such  interest  Is  void  as  against  the  plaintiff. 

Appeal— If  {joinder— ^ruweriniF  over.— Questions  as  to  misjoinder  of  parties  and  that 
several  actions  are  improperly  united  will  not  be  considered  on  appeal  when  the  de- 
murrer was  not  specific  and  the  defendants  answered  after  It  was  overruled. 

Append  from  Fourth  Jvdicial  District,  Misaovla  County. 

Action  to  vacate  a  fraudulent  judgment  and  to  compel  con- 
veyance of  an  interest  in  mining  premises.  A  decree  was 
rendered  for  the  plaintiff  below  by  Woody,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  brought  this  action  to  have  declared  fraudulent 
and  void  the  location  of  two  mining  claims,  known  as  ^<  Razor 
Back''  and  '^Hardfoot,''  and  to  vacate  and  set  aside  as  null 
and  void  a  certain  judgment  obtained  in  the  district  court  of 
the  Fourth  judicial  district  in  a  suit  wherein  Harriet  A.  Bart- 
lett  was  plaintiff  and  George  F.  Bartlett,  a  defendant  herein, 
was  defendant,  said  judgment  having  been  obtained  in  an  ac- 
tion brought  to  quiet  title  to  the  mining  claims  aforesaid,  in 
which  said  action  the  said  Harriet  Bartlett  was  by  judgment 
of  said  court  decreed  to  be  the  sole  owner  of  said  mining 
claims.  Another  purpose  of  the  action  was  to  require  the  said 
George  F.  Bartlett  to  execute  to  this  plaintiff,  Largey,  a  deed 
for  an  undivided  one-half  interest  in  all  of  the  property  de- 
scribed in  the  complaint,  to  wit,  the  two  mining  claims  here- 
inbefore referred  to;  and  for  further  relief. 
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The  complaint  alleges  that  on  September  11,  1891,  George 
F.  Bartlett,  the  first  defendant  named  herein,  was  the  owner 
of  two  certain  mining  claims  in  Missoula  county,  known  as 
the  '*Hardfoot"  and  ''Razor  Back"  claims;  that  prior  to 
September  11,  1891,  Largey  and  George  F.  Bartlett  made  a 
written  agreement,  by  the  terms  of  which  George  F.  Bartlett 
agreed,  upon  the  performance  of  certain  conditions,  to  be  per- 
lormed  upon  the  part  of  Largey,  to  deed  to  Largey  an  undi- 
vided one- half  interest  in  and  to  the  said  Razor  Back  and 
Hardfoot  mining  claims.  Largey  alleges  the  full  perfo^^mance 
of  the  conditions  of  the  agreement  on  or  before  the  said  Sep- 
tember 11,  1891.  It  is  also  alleged  that  J.  H.  Bartlett,  the 
second  defendant  named  was  on  September  11,  1891,  and 
prior  thereto  in  the  employ  of  plaintiff,  Largey,  and  the  de- 
fendant George  F.  Bartlett,  in  making  a  survey  of  the  Razor 
Back  and  Hardfoot  lode  claims  preparatory  to  making  appli- 
cation for  a  patent  to  said  mining  claims;  that  while  the  said 
J.  H.  Bartlett  was  so  employed  on  said  date  he  posted  on  said 
raining  claims  notices  of  amended  location  in  the  naxe  of  the 
defendant  George  F.  Bartlett,  and  that  within  twenty  days 
thereafter  said  George  F.  Bartlett  verified  said  amended  loca- 
tion notices,  and  duly  filed  them  for  record;  that  between  the 
time  when  the  location  notices  were  posted  upon  the  Razor 
Back  and  Hardfoot  lodes  and  the  time  when  the  said  notices 
ot  location  were  verified  and  recorded  the  said  J.  H.  Bartlett 
returned  to  the  mining  claims,  and  erased  the  name  of  George 
F.  Bartlett  from  said  amended  notices,  and  wrote  in  lieu 
thereof  the  name  of  Harriet  A.  Bartlett,  his  wife,  as  locator 
and  claimant,  and  afterwards  recorded  the  notices  of  location 
of  said  mining  claims,  changing  the  name  of  Hardfoot  to 
Hazel,  and  that  of  Razor  Back  to  Autocrat,  and  named  his 
wife,  Harriet,  as  locator  and  claimant. 

Jt  is  also  alleged  that  on  February  18,  1892,  Harriet  A. 
Bartlett  commenced  the  action  referred  to  in  the  district  court 
of  the  Fourth  judicial  district  against  George  F.  Bartlett,  her 
brother-in-law,  to  obtain  a  decree  of  said  court  adjudging  her 
to  be  the  owner  of  said  mining  claims;  that  there  was  fraud 
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and  collusion  between  J.  H.  Bartlett,  Harriet  A.  Bartlett  tind 
George  F.  Bartlett  in  the  commencement  and  prosecution  of 
said  a<;tion  and  in  the  entry  of  judgment  in  favor  of  said 
Harriet  A.  Bartlett  against  George  F.  Bartlett,  and  that  said 
fraud  and  collusion  were  for  the  purpose  of  cheating  and  de- 
frauding this  plaintiff  out  of  his  half  interest  in  and  to  said 
mining  claims;  that  plaintiff,  Largey,  had  no  knowledge  of 
said  suit  of  Harriet  A.  Bartlett  against  George  F.  Bartlett, 
and  that  the  said  J.  H.  Bartlett  and  Harriet  A.  Bartlett  had 
knowledge  of  the  fact  that  plaintiff  was  the  owner  of  an  undi- 
vided one-half  interest  in  all  of  said  property,  and  entitled  to 
a  deed  from  the  said  George  F.  Bartlett  therefor. 

The  defendant  George  F.  Bartlett,  by  separate  answer, 
pleads  that  prior  to  September  11,  1891,  he  believed  himself 
the  owner  of  the  Hardfoot  and  Razor  Back  mining  claims,  but 
about  that  date  was  informed  and  advised  that  his  title  to  the 
same  was  invalid.  He  denies  that  J.  H.  Bartlett  was  in  his 
employ,  except  as  a  helper  to  the  surveyor  empioj^ed  to  sur- 
vey the  mining  claims;  denies  the  collusion  and  fraud  alleged, 
and  all  acts  in  furtherance  thereof,  and  alleges  that  upon 
learning  of  the  relocation  of  said  mining  claims  he  informed 
plaintiff,  Largey,  thereof,  but  that  plaintiff  refused  to  take 
steps  to  protect  his  or  George  F.  Bartlett' s  interests  therein, 
and  that,  if  any  such  steps  were  taken,  it  must  be  done  with- 
out plaintiff's  assistance;  denies  that  plaintiff  has  ever  per- 
formed the  covenants  and  agreements  entered  into,  or  that  he 
was  entitled  to  a  deed  for  any  interest  in  the  mining  claims 
mentioned. 

J.  H.  Bartlett  and  Harriet  A. ,  his  wife,  jointly  answered, 
denying  that  George  F.  Bartlett  was  on  September  11,  1891, 
or  at  any  time,  the  owner  of  the  mining  claims  described  in 
the  complaint;  denying  that  J.  H.  Bartlett  was  ever  in  the  em- 
ploy of  the  plaintiff,  or  that  he  was  for  a  long  time  prior  to 
September  11,  1891,  in  the  employ  of  George  F.  Bartlett,  but 
averring  that  for  a  few  days  prior  to  that  date  J.  H.  Bartlett, 
at  the  request  of  his  brother,  George  F. ,  assisted  a  surveyor 
employed  by  George  F.  to  survey  the  mining  claims  described 
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in  the  complaint.  They  also  deny  that  J.  H.  Bartlett  ever 
posted  any  notices  of  amended  location  in  the  name  of  George 
F.  Bartlett,  or  notices  such  as  are  described  in  the  complaint, 
and  aver  that  the  only  notices  posted  by  J.  H.  Bartlett  were 
notices  in  which  Harriet  A.  Bartlett  appeared  as  locator;  deny 
that  at  the  time  of  the  posting  the  notices  of  location  J.  H. 
Bartlett  was  the  agent  of  George  F.  Bartlett  or  of  the  plaint- 
iff, Largey,  or  in  their  employ;  deny  that  J.  H.  Bartlett 
erased  the  name  of  George  F.  Bartlett  from  any  location 
notice,  or  that  he  ever  posted  any  notice  with  the  name  of 
George  F.  Bartlett  appearing  thereon;  deny  all  collusion  al- 
leged, and  allege  that  plaintiff  had  notice  of  the  commence- 
ment of  the  suit  by  Harriet  A.  Bartlett  against  J.  H.  Bartlett, 
and  that  he  abandoned  the  ground;  de;iy  that  they  had  any 
knowledge  of  the  transaction  between  George  F.  Bartlett  and 
the  plaintiff,  or  that  plaintiff  was  at  any  time  the  owner  of  any 
part  of  the  property  mentioned;  deny  "on  information  and 
belief  that  the  Hardfoot  and  Razor  Back  claims  ever  had  any 
existence. ' ' 

The  plaintiff  filed  a  replication  denying  abandonment  and  the 
averments  of  George  F.  Bartlett' s  answer  to  the  effect  that 
plaintiff  refused  to  take  any  steps  to  protect  his  interest  in  the 
mining  ground  mentioned. 

The  case  was  tried  to  the  court  without  a  jury.  The  court 
made  special  findings,  which  may  be  stated,  in  substance,  as 
follows  : 

(1)  That  George  F.  Bartlett,  on  September  26,  1890,  was 
the  owner  of  an  undivided  one-third  interest  in  the  Hardfoot 
lode,  and  of  an  undivided  nine-tenths  interest  of  the  Razor 
Back  lode. 

(2)  That  on  the  26th  day  of  September  said  George  F. 
Bartlett  agreed  in  writing  with  the  plaintiff,  Largey,  whereby, 
in  consideration  of  the  said  Largey  doing  certain  representa- 
tion work,  and  expending  certain  money  towards  surveying 
and  patenting  of  said  lode  claim,  the  said  Bartlett  agreed  to 
convey  to  Largey  an  interest  in  the  same,  the  interest  in  part 
1k>  depend  upon  the  success  of  the  said  Bartlett' s  efforts  to  ob- 
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tain  the  whole  title  of  the  said  claim  as  coDtemplated  by  said 
agreement. 

(3)  That  in  pursuance  of  said  agreement  said  George  F. 
Bartlett  had  on  July  16,  1891,  procured  the  entire  legal  title 
to  both  fe^aid  claims. 

(4)  That  on  the  11th  day  of  September,  1891,  Wilson, 
Cameron,  and  J.  H.  Bartlett,  were  in  the  employ  of  the 
plaintiff  and  George  F.  Bartlett  for  the  purpose  of  surveying 
the  said  lode  claims  and  doing  whatever  else  might  be  neces- 
sary or  proper  to  be  done  to  enable  the  said  Largey  and 
George  F.  Bartlett  to  obtain  patents,  and  in  pursuance  of  said 
employment  the  said  Wilson,  Cameron,  and  J.  H.  Bartlett 
proceeded  to  make  an  amended  location  of  said  claims,  by 
making  a  discovery  valid  in  law,  and  by  posting  notice  of  loca- 
tion thereon  on  September  11,  1891. 

(5)  That  on  the  16th  day  of  September.  1891.  George  F. 
Bartlett  adopted  and  ratified  the  acts  of  the  said  Wilson, 
Cameron,  and  J.  H.  Bartlett,  and  made  oath  to  the  notices  of 
amended  location,  and  caused  the  same  to  be  recorded  on  Sep- 
tember 18,  1891,  each  of  the  said  notices  containing  the  name 
of  the  locator,  George  F.  Bartlett,  the  date  of  location,  and  a 
reference  to  a  natural  object  sufficient  to  identify  the  claim. 

(6)  That  on  February  4,  1892,  the  plaintiff  had  complied 
with  all  the  covenants,  promises,  and  agreements  contained  in 
the  said  written  contract  to  be  by  him  performed,  and  wi^ 
entitled  to  a  conveyance  from  George  F.  Bartlett  of  an  un- 
divided one-half  interest  in  each  of  said  claims. 

(7)  That  on  September  11,  1891,  J.  H.  Bartlett.  while 
employed  by  George  F.  Bartlett  and  the  plaintiff,  and  pur- 
porting to  act  for  his  wife,  Harriet  A.  Bartlett,  fraudulently 
obliterated  the  name  "Hardfoot"  from  the  posted  notice  on 
the  Hardfoot  lode,  and  wrote  instead  the  word  ^^Hazel"  as 
the  name  of  the  claim,  and  on  the  same  day  fraudulently  oblit- 
erated the  name  < 'Razor  Buck''  from  the  notice  on  the  Razor 
Back  claim,  and  wrote  instead  the  word  ' 'Autocrat." 

(8)  That  on  and  prior  to  September  10,  1891,  J.  H.  Bart- 
lett had  actual  notice  of  the  contract  existing:  between  Georsre 
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F.  Bartlett  and  the  plaintiflf,  whereby  George  F.  Bartlett  had 
agreed  to  convey  to  plaintiff  a  one-half  interest  in  and  to  the 
Hardfoot  and  Razor  Back  claims. 

(9)  That  prior  to  September  11,  1J891,  Harriet  A.  Bartlett 
also  had  notice  of  said  contract. 

(10)  That  on  or  about  September  14,  1891,  Harriet  A. 
Bartlett  made  record  of  notice  of  location  of  the  so-called 
"Hazel"  and  << Autocrat"  claims. 

(11)  That  about  September  11,  1891,  George  F.  Bartlett 
made  a  deed  purporting  to  convey  all  his  interest  in  the  Hard- 
foot  and  Razor  Back  lodes  to  Harriet  A.  Bartlett. 

(12)  That  Harriet  A.  Bartlett  took  the  deeds  with  actual 
notice  of  the  contract  between  the  plaintiff  and  George  F. 
Bartlett. 

(13)  That  on  the  18th  day  of  February,  1892,  Harriet  A. 
Bartlett  commenced  suit  against  George  F.  Bartlett  to  quiet 
her  title  in  the  Hazel  and  Autocrat  lodes  as  against  George  F. 
Bartlett' s  title  to  the  Hardfoot  and  Razor  Back  lodes. 

(14)  That  by  prearrangement  and  collusion  with  Harriet 
Bartlett  and  her  attorney,  C.  M.  Sawyer,  George  F.  Bartlett 
appeared  in  court  in  person  on  February  23,  1882,  entered 
his  appearance,  declined  to  answer,  waived  trial  by  jury,  and 
consented  that  the  trial  might  proceed;  that  said  suit  was 
fraudulent  in  its  inception,  and  intended  by  the  parties  to  be 
used  for  the  purpose  of  defrauding  plaintiff,  Largey,  out  of 
his  interest  in  the  Hardfoot  and  Razor  Back  claims. 

(15)  That  afterwards,  on  February  23d,  the  court  entered  a 
judgment  in  favor  of  Harriet  Bartlett  and  against  George  F. 
Bartlett,  awarding  her  possession  of  the  mining  claims  de. 
scribed  as  the  "Hazel"  and  "Autocrat"  lodes. 

From  the  findings,  as  conclusions  of  law,  the   court  found: 

(1)  That  on  September  10,  1891,  plaintiff  was  an  equitable 
owner  of  an  undivided  one-half  interest  in  the  mining  claims, 
and  was  entitled  to  conveyance  of  the  legal  title  on  February 
4,  1892. 

(2)  That  the  deed  of  George  F.  Bartlett  to  Harriet  Bartlett 
was  void  as  against  plaintiff  Largey. 
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(3)  That  the  judgment  in  the  case  of  Harriet  A.  Bartlett  v. 
George  F.  Bartlett  was  void  as  against  the  right  and  title 
of  the  plaintiff  to  an  undivided  one- half  interest  in  the  Hard- 
foot  and  Razor  Back  claims. 

(4)  That  plaintiff  is  entitled  to  a  decree  adjudging  the  deed 
to  be  void  so  far  as  the  same  might  affect  the  title  of  the 
plaintiff  to  a  one- half  interest  in  the  said  claims;  that  the 
judgment  for  Harriet  Bartlett  against  George  F.  Bartlett  be 
vacated  and  set  aside  so  far  as  it  affected  plaintiff's  rights; 
and  that  she,  and  others  acting  with  her,  be  enjoined  from  us- 
ing the  said  judgment  as  against  the  said  plaintiff  or  his  said 
title  to  an  undivided  one-half  interest  to  the  said  claims;  and 
that  George  F.  Bartlett  be  required  to  execute  to  the  plaintiff 
a  deed  for  the  said  one-half  interest  in  the  said  claims;  and 
that  U{)on  delivery  of  such  deed  plaintiff  credit,  and  cause  the 
Butte  Hardware  Company  to  credit,  on  the  judgment  of  the 
Butte  Hardware  Company  against  J.  H.  Bartlett,  the  sum  of 
$350;  and  that  the  title  of  pl&intiff,  Largey,  to  an  undivided 
one-half  interest  in  the  said  claims  be  quieted  as  against  all 
claims  of  the  defendants,  and  each  of  them. 

A  decree  was  entered  in  conformity  with  the  findings  of  the 
court.  The  defendants  moved  to  set  aside  the  findings  and 
conclusions,  and  also  moved  for  a  new  trial  upon  the  grounds 
of  insufficiency  of  evidence  to  support  the  decisions  and  find- 
ings of  the  court,  and  errors  of  law.  The  court  overruled 
this  motion  and  defendants  appeal. 

Chas,  O"  Donnelly  Bickford^  Stiff  <&  Hera  hey  and  C.  M. 
Sawyer^  for  Appellants. 

There  were  no  location  notices  posted  on  the  Hardfoot  and 
Razor  Back  claims  by  George  F.  Bartlett  nor  by  any  one  for 
him  at  the  time  when  an  effort  was  made  to  file  an  amended 
location  notice  for  each  of  said  claims.  They  were  not  prop- 
erly located.  The  law  had  not  been  complied  with.  The  title 
of  George  F.  Bartlett  had  never  attached  to  the  land,  and  he 
was  never  in  a  position  when  he  could  have  given   Largey  a 
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deed  even  to  a  possessory  right  to  the  ground.  Respondent  is 
charged  with  notices  of  the  defect  in  George  F.  Bartlett's 
title  at  the  time  when  the  alleged  agreement  was  made  and 
cannot  now  be  heard  to.  com  plain  because  he  did  not  receive 
from  Bartlett  that  which  he  knew  Bartlett  could  not  convey 
to  him.  The  respondent  is  not  entitled  to  the  specific  per- 
formance of  the  contract  between  himself  and  George  F. 
Bartlett,  because  it  is  impossible  to  perform  it,  and  because 
it  was  beyond  the  power  of  the  obligor  to  perform  that 
part  which  called  for  a  conveyance  of  one-half  interest  in  the 
mining  claims,  known  as  the  Razor  Back  and  Hardfoot. 
Again,  George  F.  Bartlett  had  no  right  or  authority  to  agree 
with  respondent  that  the  judgment  against  J.  H.  Bartlett 
should  be  credited  with  any  sum  of  money,  or  to  make  any 
arrangement  whereby  the  rights  or  responsibilities  of  J.  H. 
Bartlett  should  be  changed.  This  act  of  crediting  the  judg- 
ment with  the  sum  of  three  hundred  and  fifty  dollars  ($350) 
seems  to  be  the  consideration  upon  which  the  arrangement 
rests,  and  George  F.  Bartlett  having  no  rioht  to  do  the  act 
agreed  to  be  done  by  him,  the  contract  is  against  law.  The 
agreement  between  George  F.  Bartlett  and  f,  A.  Largey  had 
never  been  filed  or  recorded,  and  Harriet  A.  Bartlett  is  not 
bound  by  the  agreement.  (§  379  Code  Civil  Procedure.) 
It  is  not  shown  that  George  F.  Bartlett  was  on  the  ground 
in  controversy  on  the  11th  day  of  September,  1891,  and  it 
is  not  shown  that  he  had  authorized  any  person  whomsoever 
to  locate  any  ground  for  him.  One  cannot  become  the  agent 
of  another  except  by  his  authority  express  or  implied.  (J/c- 
Goldrick  v.  Vi-illits^  52  New  York,  612;  Bercich  v.  Marye^  9 
Nev.  312.)  The  relation  of  principal  and  agent  cannot  be 
established  by  evidence  of  dealings  between  agent  and  a  third 
person.  If  the  alleged  principal  has  neither  authorized  nor 
ratified  his  acts  but  which  acts  are  expressly  repudiated  the 
testimony  of  such  transactions  is  irrelevant.  (^North  v.  Meltz, 
57  Mich.  612.)  Plaintiff  was  endeavoring  to  attack  the  va- 
lidity of  the  judgment  in  the  case  of  Bartlett  v.  Bartlett^  on 
the  ground  of  fraud,  and  at  the  same  time  enforce  the  specific 
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performance  of  a  contract  for  the  oonyeying  to  him  of  a  one- 
half  interest  in  the  mining  ground  claimed  by  him.  It  was  a 
collateral  attack  upon  the  judgment,  and  judgments  cannot  be 
so  attacked.  {Timtilburgh  v.  Blacky  2  Mont.  371;  Wells  F. 
cfe  Co,  V.  Clarkson^  5  Mont  336;  Edgerton  v.  Edgerton^- 12 
Mont  122;  MorroAJO  v.  Moran,  6  Wash.  692.) 

F,   T.  McBride^  for  Respondent. 

George  F.  Bartlett  having  entered  into  a  contract  with 
plaintiff  that  he  would  convey  to  plainti£f  one- half  of  the 
Razor  Back  and  one-half  of  the  Hardfoot  lode  claims  upon 
plaintiff  expending  certain  money  in  improving  and  surveying 
the  same  and  plaintiff  having  performed  his  part  of  the  con- 
tract is  estopped  from  denying  that  any  such  claims  ever 
existed  and  the  other  parties  defendant  are  in  no  better  posi- 
tion. (Bigelow  on  Estopp.,  pp.  673  and  578;  Oebharty, 
Reeves,  75  111.  301;  Welch  v.  Bellville  Savings  Bank,  94  111. 
191.)  Harriet  Bartlett  cannot  claim  to  be  a  bona  Jide  pur- 
chaser for  the  reason  that  her  agent,  J.  H.  Bartlett,  by  whom 
all  her  business  in  reference  to  the  property  in  controversy  in 
this  suit  has  been  ^conducted  at  all  times  had  notice  of  Largey's 
claim  and  interest  in  the  property.  Notice  to  the  agent  is 
notice  to  the  principal.  (1  Am.  &  Eng.  Ency.  419;  Bryant 
V.  Bary,  55  Geo.  438;  22  Am.  &  Eng.  Ency.  935.)  If  an 
agent  has  notice  at  the  time  of  his  purchase  for  his  principal 
of  the  equitable  right  of  another,  and  of  the  claim  of  the  lat- 
ter to  have  previously  purchased  the  subject  of  the  sale,  this 
will  be  notice  to  the  principal.  {Whitney  v.  Burr^  115  111. 
289;  Bryant  v.  Bary^  55  Geo.  438.)  He  who  takes  with 
notice  of  an  equity,  takes  subject  to  the  equity.  Notice  is 
not  necessarily  positive  information  brought  directly  home, 
but  any  fact  that  would  put  an  ordinarily  prudent  man  on  in- 
quiry, and  a  party  will  be  as  absolutely  bound  by  notice  given 
to  his  agent  as  if  it  was  given  to  himself  personally.  {^Meir 
V.  Blume^  80  Mo.  179;  Williamson  v.  Brovm,  15  N.  Y.  354; 
Scott  v.  Umbarcery  41  Cal.  410;  Pomeroy  Eq.  Jur.,  Sees. 
595-597.)     A  grantee  taking  property  under  a  quit- claim  deed 
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is  presumed  to  have  notice  of  equity  and  is  not  a  bona  Jide 
purchaser.  (Pomeroy  Eq.  Jur.,  Sec.  753,  p.  212,  note  1, 
cases  cited;  May  v.  LeClare^  11  Wall  217-232;  Dickerson  v. 
Colgrove^  100  U.  S.  584.)  Plaintiff's  attack  upon  the  judg- 
ment of  Bartlett  v.  Bartletty  is  not  a  collateral  attack  in 
any  sense  of  the  word.  It  is  a  direct  proceeding  to  set  the 
judgment  aside.  The  judgment  was  procured  through  collusion 
and  fraud  on  the  part  of  G.  F.  Bartlett  and  the  representa- 
tives and  agents  of  Harriet  Bartlett,  and  for  such  fraud  should 
be  set  aside  by  a  court  of  equity  for  the  purpose  of  granting 
relief  to  the  injured  party  in  the  case  at  bar.  (Freeman  on 
Judgments,  §§  486,  489  and  notes;  1  Black  on  Judgments,  § 
321.)  Collusion  being  one  of  the  forms  in  which  fraudulent 
designs  are  frequently  pursued,  vitiates  all  judgments  into 
which  it  enters,  and  the  person  against  whom  it  is  employed 
may  find  relief  in  equity.  (Freeman  on  Jud. ,  Sec.  489,  page 
528;  Hardy  v.  Broadd/us^  35  Tex.  668;  Mayherryy,  MoClurg^ 
51  Mo.  256.)  Equity  will  not  permit  J.  H.  Bartlett,  to  make 
use  of  knowledge  obtained  through  his  position  to  defeat  the 
titles  he  was  employed  to  protect.  The  highest  degree  of 
faithfulness  in  action  and  responsibility  for  misconduct  is 
exacted  of  one  who  occupies  a  fiduciary  relation  towards  an- 
other. {RockfordR.  R.  Co.  v.  Boody^  56  N.  Y.  461;  Butts 
V.  Woodsj  37  N.  Y.  317;  Coleman  v.  Second  Av.  R.  R.  Co.^ 
38  N.  Y.  201;  Mosdy  v.  Lane,  62  Am.  Dec.  752.)  No  man 
can  hold  a  benefit  acquired  by  fraud  or  a  breach  of  his  duty. 
All  the  knowledge  of  the  agent  belongs  to  the  principal  for 
whom  he  acts,  and  if  the  agent  use  it  for  his  own  benefit  he 
will  become  a  trustee  for  his  principal.  (Perry  on  Trusts, 
Vol.  1,  Sec.  206,  3rd  Ed.;  Rlngo  v.  Bin7i8j  10  Pet.  269; 
Folla/nsby  v.  KUlhreth,  65  Am.  Dec.  691;  Chorpenning^ 8  Ap- 
peal, 72  Am.  Dec.  789;  2  Pom.  Eq.  627.)  A  party  will  not 
be  permitted  to  purchase  property  to  hold  for  his  own  benefit 
when  he  has  a  duty  to  perform  in  relation  thereto  which  is  in- 
consistent with  his  character  as  a  purchaser  on  his  own  ac- 
count. (King  V.  Remington^  29  N.  W.  358.)  If  an  agent 
locates  land  for  himself  which  he  ought  to  locate  for  his  prin- 
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cipal,  he  is  in  equity  a  trustee  for  his  principaL  {Fdix  y. 
Patrick,  145  U.  S.  327-328;  Massie  v.  Watts,  6  Cranch 
148-168;  WiddiocmbeY.  ChUders,  124  U.  S.  400;  Brush  v. 
Ware,  15  Pet  93;  Stark  v.  Starrs,  6  Wall.  402-^19;  Header 
V.  NiyrUm,  11  Wall.  442-458.) 

Hunt,  J. — ^The  appellants  contend  that  the  evidence  was 
insufficient  to  justify  the  findings  and  decision  of  the  court. 
We  will  not  state  the  testimony  at  length.  An  attentive  ex. 
amination  of  the  record  satisfies  us  that  the  decided  weight  of 
evidence  was  upon  respondent's  side,  and  that  every  material 
fact  found  by  the  court  was  amply  sustained. 

It  is  argued  that  the  notices  of  location  of  the  Razor  Back 
and  Hardfoot  lode  claims  were  invalid,  and  that  George  F. 
Bartlett  was  not  the  owner  of  said  claims.  But  George  F. 
Bartlett  and  the  other  defendants  are  in  no  position  to  say  that 
said  mining  claims  ''never  existed."  George  F.  Bartlett  had 
entered  into  a  valid  agreement  with  plaintiff,  Largey,  that  he 
would  convey  to  Largey  a  half  interest  in  and  to  the  Razor 
Back  and  Hardfoot  claims  upon  the  performance  of  certain 
conditions  by  Largey,  by  which,  among  other  things,  Largey 
was  to  expend  money  in  improving  and  surveying  said  mining 
claims.  Largey  faithfully  performed  his  part  of  the  contract 
by  expending  large  sums  upon  the  claims,  and  Bartlett,  having 
received  the  full  benefit  of  the  agreement,  ought  not  to  be 
heard  in  this  suit  to  deny  the  existence  of  the  claims  or  the 
validity  of  his  own  title  to  them.  ( Collins  v.  TUlou,  26  Conn. 
368.) 

To  cure  possible  defects  in  the  original  notices  of  location, 
amended  notices  of  location  of  said  mining  claims  were  made 
out  and  delivered  by  the  surveyor  to  defendant  J.  H.  Bart- 
lett, George  F.  Bartlett' s  brother,  to  post  at  the  discovery 
shafts  of  the  Razor  Back  and  Hardfoot  lode  claims;  and,  as 
the  findings  show,  said  Bartlett  proceeded  to  post  said  notices 
on  said  claims  September  11,  1891.  J.  H.  Bartlett  was  at 
that  time  the  trusted  agent  and  employe  of  George  F.  Bart- 
lett •  and   this  plaintiff,   Largey,   to   assist   the   surveyor   in 


18  Mont.]  Largey  v.  Babtlett.  277 

matters  precedent  to  securing  patents.  J.  H.  Bartlett  can- 
not, therefore,  by  availing  himself  of  knowledge  obtained 
while  in  such  capacity  defeat  this  plainti£f's  rights,  and 
profit  by  his  violation  of  the  confidence  reposed  in  him.  As 
against  plaintiff  Largey,  the  attempt  of  J.  H  Bartlett  to  re- 
locate the  claims  under  different  names  and  in  his  wife^s 
name,  after  agreeing  to  post,^  and  posting,  amended  notices  in 
his  brother's  name,  and  for  plaintiff's  and  his  brother's  bene- 
fit, was  null  and  void.  Having  been  sent  to  the  claims  as  a 
representative  and  trusted  agent  of  the  plaintiff,  having 
pointed  out  to  the  surveyor  where  the  claims  were,  and  having 
full  knowledge  of  the  contract  relation  existing  between  Lar- 
gey and  George  F.  Bartlett,  his  conduct  in  so  changing  the 
name  of  the  locator  after  the  surveyor  had  left  was  a  gross 
violation  of  that  common  honesty  which  is  due  by  every  trusted 
agent  to  his  employer  and  principal.  Equity  will  therefore 
afford  him  no  relief. 

Nor  can  Harriet  Bartlett,  claiming  that  her  husband  was 
her  agent,  profit  by  the  wrongdoing  of  her  husband  in  at- 
tempting to  locate  the  Hazel  and  Autocrat  claims.  At  the 
time  of  the  obliteration  by  him  of  the  name  of  his  brother, 
George  F.  Bartlett,  as  locator  under  the  amended  notices  of 
location  of  the  Hardfoot  and  Razor  Back  claims,  J.  H.  Bart- 
lett had  notice  of  Largey 's  claim  and  interest  in  the  property, 
and  was  their  agent.  The  use  of  his  wife's  name  was  simply 
a  fraud  against  his  principals.  It  cannot  avail  him  or  her  as 
against  this  plaintiff.  [Hancock  v.  GomeZj  68  Barb.  490; 
Mechem  on  Agents,  §  454  et  seq,) 

The  subsequent  suit  of  Harriet  Bartlett  against  George  F. 
Bartlett  to  quiet  her  title  to  the  Hazel  and  Autocrat  lode 
claims  as  against  George  F.  Bartlett' s  title  to  the  Hardfoot 
and  Razor  Back  lodes  was  also  collusive,  and  clearly  instituted 
for  the  purpose  of  defrauding  this  plaintiff  out  of  his  interest 
in  the  latter  lodes. 

The  court  found  that  George  F.  Bartlett  was  a  party  to  this 
fraud.  He  had  just  previously  made  oath  to  the  amended  lo- 
cations of  the  Hardfoot  and  Razor  Back  claims,  thus  reaffirm- 
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ing  bis  title  to  said  claims.  His  appearance  in  court  in  the 
suit  to  quiet  title,  bis  refusal  to  file  an  answer,  bis  consent  to 
enter  bis  appearance  in  said  case,  bis  waiver  of  trial  by  jury, 
and  consent  tbat  tbe  cause  migbt  proceed,  are  evidences  of 
collusion  and  prearrangement  between  bimself  and  Harriet 
Bartlett  to  divest  plaintiff  of  bis  interest  in  tbe  mining  claims. 
Tbe  deed,  too,  from  George  F.  Bartlett,  executed  about  De- 
cember 10,  1891,  purporting:  to  convey  to  bis  sister-in-law, 
Harriet  Bartlett,  all  bis  interest  in  tbe  Hardfoot  and  Razor 
Back  lodes,  baving  been  ma(^e  for  tbe  fraudulent  purpose  of 
defeating  plaintiff^  s  rigbts,  and  baving  been  taken  witb  notice 
of  plaintiff's  rigbts,  as  found  by  tbe  court,  was  and  is  void  as 
against  tbis  plaintiff's  interest. 

Tbe  wbole  case  sustains  tbe  findings  and  conclusions  of  the 
trial  court  that  tbe  deeds  and  judgment  referred  to  were  given 
and  obtained  <<  for  tbe  purpose  of  defrauding  P.  A.  Largey 
out  of  bis  interest  in  tbe  said  Hardfoot  and  Razor  Back 
lodes." 

Plaintiff  directly  assails  the  judgment  in  favor  of  Harriet 
Bartlett.  This  be  may  do  upon  tbe  grounds  alleged.  (Free- 
man on  Judgments,  §  486  ^^  seq.) 

Tbe  questions  of  misjoinder  of  parties,  and  tbat  several  ac- 
tions bave  been  improperly  united,  are  not  properly  presented 
by  tbe  record.  Tbe  demurrer  was  not  specific.  Besides,  an 
answer  was  filed  after  tbe  overruling  of  tbe  demurrer,  ytultz 
V.  Walters^  2  Mont.  166;  Haverstick  v.  Trudel^  51  Cal.  431; 
Boone  on  Code  PI.,  §  52;  Garver  v.  Lynde^  7  Mont.  110; 
Barbery,  Briscoe,  8  Mont.   214.) 

We  find  no  errors  in  tbe  rulings  of  the  court  upon  the  ad- 
mission or  rejection  of  testimony  which  prejudiced  appellants' 
substantial  rights. 

Largey  baving  performed  all  tbe  conditions  of  his  agree- 
ment, and  having  expressed  bis  willingness  to  cause  the  Butte 
Hardware  Company  to  credit  on  tbe  judgment  of  tbe  Butte 
Hardware  Company  against  J.  H.  Bartlett  the  sum  of  $350, 
plaintiff  was  entitled  to  the  relief  asked  in  his  complaint. 

Tbe  court  had  jurisdiction  to  enter  tbe  decree  declaring  the 
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judgment  of  Harriet  Bartlett  against  George  F.  Bartlett  void 
as  against  plaintiff,  and  declaring  void  the  deeds  made  by 
George  F.  Bartlett  to  Harriet  A.  Bartlett  as  against  plaintiff's 
rights  and  interests  in  and  to  the  Razor  Back  and  Hardfoot 
lodes,  and  decreeing  that  George  F.  Bartlett  make  a  deed  to 
Liargey  for  an  undivided  one- half  interest  in  and  to  the  said 
mining  claims,  and  quieting  plaintiff's  title  to  his  interest  in 
said  claims  as  against  these  defendants. 

Several  other  errors  are  assigned,  but  none  of  them  are  well 
taken.     The  judgment  is  affirmed. 

Ajfflrmed. 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 


STATE  EX  REL.  SIMPSON,  Relatrix  v.  VOTAW,  Justice 
OF  THE  Peace,  Respondent. 

[Submitted  May  15, 1896.    Decided  May  18, 1896.] 

Cebtiorari— J^iMtice  of  the  peace— Iwtertino  name  in  execution.— The  Issuance  of  an  ex- 
ecution by  a  Justice  of  the  peace  Is  a  Judicial  act  and  where  he  has  Inserted  In  the 
writ  the  name  of  one  who  is  a  stranger  to  the  Judgment,  certiorari  will  He  to  review 
his  action.  In  such  case  an  action  In  trespass  for  damages  is  not  a  speedy  or  ade- 
quate remedy,  nor  would  the  relator  be  required  to  move  in  the  Justice  court  that  the 
execution  be  set  aside. 

Appeal  from  First  Judicial  District^  Lewis  <md  Clarke 
County, 

Application  for  writ  of  certiorari  to  review  action  of  just- 
ice of  the  peace  in  issuing  an  execution  against  the  property 
of  relatrix.     The  writ  was  granted  by  Buck,  J.     AflBrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Proceeding  for  writ  of  certiorari.  The  affidavit  for  the  writ 
in  this  case  shows  that  on  the  17th  day  of  March,  1894, 
Suesser  &  Aichele,  co-partners,  commenced  a  suit  in  respond- 
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ent^s  court  against  J.  B.  Simpson,  the  husband  of  relatrix,  for 
$25.25  on  an  account;  that  summons  was  issued  against  J.  B. 
Simpson  in  said  suit.  The  constable  served  the  summons  on 
J.  B.  Simpson  by  delivering  a  copy  and  reading  the  same  to 
the  relatrix,  as  the  wife  of  the  defendant,  J.  B.  Simpson. 
On  the  3d  day  of  April,  1894,  judgment  was  rendered 
by  said  justice  against  J.  B.  Simpson  and  in  favor  of 
the  said  Suesser  &  Aichele  for  the  amount  of  the  account 
and  costs.  On  the  27th  day  of  April,  1894,  the  just- 
ice issued  execution  on  said  judgment  against  said  J.  B.  Simp- 
son. On  the  26th  day  of  October,  1894,  the  justice  issued  an 
alias  execution  in  the  case  against  J.  B.  Simpson  and  this  re- 
latrix; the  name  of  the  relatrix  having  been  inserted  in  said 
alias  execution  by  the  justice  without  her  knowledge  or  con- 
sent. Under  the  alias  execution  the  constable  seized  property 
belonging  to  the  relatrix  in  her  own  name. 

The  answer  or  return  of  the  justice  contains  no  substantial 
denial  of  the  facts  alleged  in  the  affidavit  of  the  relatrix. 
Upon  a  hearing  in  the  district  court  the  court  found  that  the 
relatrix  was  never  served  with  summons  in  the  case;  that  she 
was  not  a  party  to  the  suit,  and  had  never  appeared  as  a  party 
to  the  suit  of  Suesser  &  Aichele  against  J.  B.  Simpson  in  said 
justice's  court.  The  court  further  found  that  the  justice,  by 
entering  the  name  of  relatrix  as  a  party  to  the  suit,  and  plac- 
ing her  name  in  the  alias  execution  on  the  26th  day  of  Oc- 
tober, 1894,  which  the  justice  admits  having  done,  exceeded 
his  jurisdiction,  and  entered  judgment  that  relatrix  was  en- 
titled to  the  writ  of  certiorari  prayed  for.  From  this  judg- 
ment the  justice,  A.  C.  Votaw,  appeals. 

K  A.  Carleton,  for  Appellant. 

F.  N.  Mclntire^  for  Respondent. 

Pemberton,  C.  J. — Appellant  here  contends  that  relatrix 
had  a  plain,  speedy  and  adequate  remedy  at  law;  that  she  had 
a  right  of  action  against  the  justice;  and  that  she  should  at 
least  have  gone  before  the  justice,  and  moved  to  vacate  the  ex- 
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ecution,  before  bringing  this  suit.  For  these  reasons  couDsel 
for  appellant  contends  that  the  district  court  erred  in  issuing 
the  writ  of  certiorari. 

It  may  be  true  that  relatrix  could  have  permitted  the  con- 
stable to  sell  her  property  under  the  alias  execution,  and  then 
sued  him,  the  justice,  and  all  other  persons  concerned  in  the  tak- 
ing and  selling  of  her  property  thereunder  in  trespass  for  dam- 
ages. But  this  remedy,  we  think,  would  not  have  been  speedy 
or  adequate.  We  think  the  relatrix,  being  a  stranger  to  the 
judgment  and  execution  under  consideration,  was  not  required 
to  go  into  court  to  ask  that  the  unauthorized  alias  execution  be 
set  aside.  She  had  the  right  to  treat  the  issuing  thereof  and 
the  seizure  of  her  property  thereunder  as  unauthorized,  and 
take  such  proceedings  as  were  necessary  to  determine  whether 
the  justice  had  jurisdiction  to  issue  the  same. 

Appellant's  counsel  say  the  issuing  of  the  alias  execution 
was  a  ministerial  act,  and  therefore  cannot  be  investigated  in 
this  proceeding.  When  the  justice  decided — evidently  on  the 
motion  of  some  one — that  he  had  the  power  or  jurisdiction  to 
issue  the  alias  execution  with  the  name  of  relatrix  inserted 
therein  as  an  execution  defendant,  he  acted  judicially.  His 
acting  as  his  own  clerk,  and  issuing  the  execution,  does  not 
relieve  the  act  of  its  judicial  character. 

'We  are  clearly  of  the  opinion  that  the  justice  had  no  juris- 
diction to  make  relatrix  a  party  to  the  suit  and  execution  under 
discussion.  We  think  the  writ  of  certiorari  was  properly 
issued  by  the  district  court.  The  judgment  appealed  from  is 
affirmed. 


Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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HOLTER   LUMBER   COMPANY,    Appellant,   v.    FIRE- 
MAN'S   FUND    INSURANCE    COMPANY, 
Respondent. 

[Submitted  May  11. 1896.   Decided  May  26, 1896.] 

ATPKAir-N^ontuttr-Order  cf  dismisBdl.— The  dismissal  of  au  action  ts  In  effect  a  final 
judgment,  and  where  a  motion  for  a  nonsuit  is  granted  and  an  order  made  dismissing 
ttie  action  and  giving  Judgment  for  costs,  an  appeal  will  lie  from  such  order,  as  a 
Judgment. 

Nonsuit— Evidence.— On  a  motion  for  a  nonsuit  the  law  regards  the  issues  proved  which 
the  evidence  tends  to  prove.  {Soyer  v.  Great  Falls  WaUr  Ccm,vany^  16  Mont.  i. 
cited.) 

FiKK  Insurance— Contracts— Construct<on,^Gontract8  of  Insurance,  having  for  their 
object  indemnity,  should  be  liberally  construed  in  favor  of  the  insured,  and  the  words 
of  the  agreement  should  be  applied  to  the  subject  matter  about  which  the  parties  are 
contracting  at  the  time,  the  presumption  being  that  such  matter  Is  In  the  minds  of 
the  parties  at  the  time  of  their  agreement. 

Same— Action  on  policy— Identity  of  buUding  burned— nomtuiL— On  an  Issue  as  to 
whether  the  building  burned  was  the  property  covered  by  a  policy  which  described 
the  Insure  premises  as  a  one  story  frame  building  and  additions  while  occupied  as 
a  dwelling  and  green  house,  evidence  that  plaintiff,  when  solicited  by  defendant's 
agent  for  Uisuraooe,  stated  that  he  intended  to  remove  his  dwelling  house  to  the  lots 
afterwards  described  in  the  policy- and  connect  it  with  a  greenhouse,  then  being  con- 
structed, and  would  then  insure;  that  the  policy  was  issued  after  the  dwelling  was 
removed  to  the  lots,  though  it  was  never  connected  with  the  greenhouse,  and  that  the 
building  destroyed  was  a  one  story  frame  house  and  the  same  one  which  had  been  re- 
moved to  the  lots,  but  to  which  adultlons  had  been  made,  establishes  prima  f€U!ie  the 
loss  of  the  building  described  In  the  policy  and  the  granthig  of  a  nonsuit  was  error. 

Satae— Identity  of  property  inguredr-Evidenee  of  vfidentanding  of  parties,— Troot  of  the 
destruction  of  a  one  story  frame  building,  occupied  only  as  a  dwelling,  and  not  con- 
nected with  a  greenhouse,  situated  upon  the  Insured  premises,  does  not  prima  facie 
relieve  the  Insurance  company  from  liability  upon  a  policy  in  which  the  description 
called  for  a  one  story  frame  building,  occupied  as  a  dwelling  and  greenhouse,  where 
the  evidence  tended  to  show  that  the  company  and  the  insured  understood,  when  the 
policy  was  issued,  that  each  structure  was  to  be  used  for  its  proper  purposes. 

Sajae— Evidence  of  waiver  of  proofs  of  Iom.- Proof  that  the  defendant's  agent  expressly 
waived  formal  proofs  of  loss  after  the  lire,  saying  tliat  the  defendant  was  ready  to 
pay  its  loss,  tends  on  motion  for  a  nonsuit  to  Identify  the  house  destroyed  as  the  house 
insured. 

SAVE—Evidence  of  value  of  property.— In  an  action  on  an  insurance  policy,  the  original 
cost  of  the  property  destroyed,  the  cost  of  a  like  building  at  the  time  of  the  trial  and 
the  difference  in  value  between  the  house  burned  and  a  new  one  by  reason  of  age  and 
use  are  proper  subjects  of  inquiry  in  determining  the  value  at  the  time  of  the  loss. 

Appeal  from  the  EigMh  Judicial  District^  Cascade  County. 

Action  on  a  fire  insuranoe  policy.     Defendant's  motion  for 
a  nonsuit  was  granted  by  Benton,  J.     Reversed. 

This  is  an  action  on  a  contract  of  fire  insurance.     It  is  al- 
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leged  that  about  April  1,  1892,  the  defendant,  by  Phillip  Gib- 
son, its  agent,  solicited  of  J.  H.  Russell,  the  owner  of  the  prem- 
ises, insurance  upon  a  one-story  frame  building  and  additions 
thereto,  to  be  situated  on  lots  6,  6,  and  7,  block  24,  of  the 
Boston  &  Great  Falls  Addition  to  Great  Falls;  that  Russell 
notified  defendant  that  he  would  have  said  building  insured  as 
soon  as  it  was  removed  to  said  lots,  and,  as  soon  as  he  was 
ready  for  the  insurance,  he  would  notify  the  defendant  to 
issue  the  policy;  that  on  or  about  June  9th  thereafter,  Russell 
notified  the  defendant  that  he  was  ready  to  have  the  policy 
issued,  and  the  policy  was  issued;  that  at  the  time  of  the 
solicitation  by  Gibson,  as  agent,  Russell  paid  in  advance  the 
premium  for  the  said  policy;  and  that  it  was  well  known  to 
defendant  that  Russell  did  not  want  the  policy  issued  and  de- 
livered until  the  house  was  removed  to  the  lots  hereinbefore 
referred  to;  and  that  the  policy  was  not  delivered  until  after 
the  house  was  removed. 

On  February  9,  1893,  it  was  averred,  the  property  was 
totally  destroyed,  and  that,  on  February  10th,  Russell  and 
plaintiff,  the  assignee  of  Rus^seli's  interest,  notiGed  defendant 
of  the  fire,  and  thereupon  defendant  waived  the  conditions  of 
the  policy  requiring  that  notice  of  loss  should  be  in  writing, 
and  released  Russell  from  the  performance  of  all  conditions 
relating  to  proofs  of  the  loss,  and  promised  to  pay  plaintiff  the 
sum  of  $600,  the  amount  of  the  insurance,  and  stated  that  no 
further  notice  or  proofs  of  the  loss  were  necessary;  that  there- 
after defendant  refused  to  pay  the  insurance,  upon  the  ground 
that  the  property  covered  by  the  policy  was  not  destroyed 
by  fire. 

The  answer  alleges  a  delivery  of  the  policy  to  Russell  on 
April  7,  1892,  and  set  up  that,  at  the  time  of  the  execution 
and  delivery  of  the  contract  of  insurance,  Russell  was  en- 
gaged in  the  erection  and  construction  of  a  bi\ilding  for  use 
as  a  dwelling  and  greenhouse,  upon  the  premises  described  in 
the  policy,  and  that  Russell  applied  for  the  policy  upon  the 
building  aforesaid,  then  in  process  of  construction. 

The  defendant  denied  that  the  building  described  in  the  pol- 


284  HoLTER  L.  Co.  V.  F.  F.  Ins.  Co.     [Mar.  T.'96 

icy  was  destroyed  by  fire.  The  answer  admitted  that  there 
was  a  fire  on  the  9th  of  February,  1893,  whereby  a  dwelling 
house,  at  that  time  standing  upon  one  of  the  lots  in  the  policy 
of  insurance  described,  was  destroyed  by  fire,  and  denied  that 
at  any  time  prior  to  the  delivery  of  the  policy  the  company 
was  ever  notified  that  the  building  which  was  afterwards  de- 
stroyed by  fire  would  be  removed  to,  or  erected  upon,  any  of 
the  lots  mentioned  in  the  policy ;  denied  that  Russell  ever  said 
that  he  desired  insurance  upon  the  building  which  was  de- 
stroyed by  fire,  or  that  he  ever  requested  the  defendant  not 
to  deliver  a  policy  until  after  the  building  which  was  subse- 
quently destroyed  by  fire  was  removed  to  the  lots  mentioned 
in  the  policy.  It  is  also  alleged  that  the  building  which  was 
burned  was  erected  long  subsequent  to  the  issue  and  delivery 
of  the  contract  of  insurance,  and  was  not  attached  to,  or  in 
any  manner  made  a  part  of,  the  building  insured,  and  which 
was  upon  the  said  premises  and  in  process  of  construction  at 
the  time  of  the  making  of  the  contract  of  insurance;  that  the 
building  destroyed  was  never  used  as  a  greenhouse;  that  the 
plaintiff  failed  to  make  proofs  of  loss  as  required  by  the 
terms  of  the  policy;  that  any  information  to  plaintiff  that 
plaintiff  need  furnish  no  written  proofs  was  given  while  under 
the  belief  that  the.  building  described  in  the  policy  had  been 
destroyed.  The  answer  denies  all  waiver,  and  pleads  concur- 
rent insurance  wit|iout  authority.  The  replication  denied  the 
new  matter  set  forth  in  the  answer.  Evidence  was  introduced 
before  the  jury.  At  the  conclusion  of  plaintiff's  testimony,  the 
defendant  moved  the  court  to  dismiss  the  action  upon  the 
ground  that  the  evidence  showed  that  the  property  insured 
had  not  been  destroyed  by  fire,  that  the  building  destroj-ed 
was  not  covered  by  the  policy  of  insurance,  and  because  it 
appeared  that  the  building  destroyed  was  never  occupied  as  a 
greenhouse.  ^  The  court  granted  this  motion.  Plaintiff  ex- 
cepted, and  appeals  from  the  order  of  nonsuit  and  judgment 
for  costs. 

The  transcript  contains  no  judgment,   but,  by  leave  of  thi^j 
court,  plaintiff  has  filed  a  copy  of  the  original  < 'judgment  and 
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order  in  the  case,"  in  which  the  following  entry  appears  after 
the  formal  recitals:  < 'Defendants  then  moved  the  court  for  a 
nonsuit,  which  motion  was  sustained  by  the  court,  to  which 
plaintiff  excepts.  It  is  therefore  ordered  and  adjudged  by  the 
court  that  this  action  be  dismissed,  and  the  case  withdrawn 
from  the  jury.  It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant  recover  of  and  from  the  plaint- 
iff its  costs  and  disbursements  herein  expended,  amounting  to 
$18.80.  And  it  is  further  ordered  by  the  court  that  plaintiff 
be  granted  a  stay  of  proceedings  for  thirty  days  to  prepare 
statement  on  appeal." 

James  Donovan^  for  Appellant. 

To  invalidate  the  policy  on  the  gi'ound  that  the  building 
destroyed  was  not  used  as  a  greenhouse,  it  must  appear  that 
by  not  using  it  as  a  greenhouse  the  risk  was  changed,  the 
hazard  increased  and  hence  the  contract  violated.  [Rafferty 
V.  New  Brunswick  Ins.  Co.^  38  Am.  Dec.  530;  Planters^ 
Ins.  Co,  V.  Sorrels^  25  Am.  Rep.  780;  Martin  v.  State  Ins. 
Co,,  43  Am.  Rep.  397;  May  on  Insurance,  3rd  Ed.  §  231.) 
Defendant's  agent  prepared  the  description  found  in  the  policy, 
hence  if  there  is  any  uncertainty  as  to  the  identity  of  the 
property  destroyed  defendant  is  estopped  from  asserting  any 
advantage  against  plaintiff.  (May  on  Insurance,  §  142; 
MeddowcraftY.  Standard  Fvre  ins,  Co.j  61  Pa.  St.  91;  San- 
ders V.  Cooper,  115  N.  Y.  279;  12  Am.  St.  Rep.  801;  PlumJb 
v.  CattaraiLqus  County  Mut,  Ins.  Co,,  18  N.  Y.  392;  72 
Am.    Dec.    526.)     Policy  must  be   construed   most  strongly 

'  against  the  insurer.  (May  on  Insurance,  §  420;  Darrow  v. 
Family  Fund  Society,  15  Am.  St.  Kep.  430;  Renshaw  v. 
Mo,   Etc,  ins.  Co,,  23  Am.  St.  Rep.  904.)     If  it  be  doubtful 

'  what  buildings  are  covered  by  the  policy,  the  doubt  will  be 
resolved  against  the  insurers  and  evidence  admitted  to  resolve 
the  doubt.  (^Franklin  Fire  Insuranxie  Co,  v.  Updegraff,  43 
Pa.  St.  350;  Beatty  v.  Lycoming  Ins.  Co,,  52  Pa.  St.  456; 
May  on  Insurance    §  420  a. )     In  the  construction  of  policies 

'  of  insurance  the  intent  and  meaning  of  the  parties  are  to  be 
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regarded  more  than  the  strict  literal  sense  of  the  words. 
(O'Connor  v.  Towns,  1  Tex.  107;  48  Am.  Dec.  466;  86  Am. 
Dec.  362;  WestY.  Citizens'  Ins.  Co.^  22  Am.  Rep.  294.)  Acte 
and  declarations  of  agent  of  insurance  company  at  time  of  taking 
risks  and  renewing  same  are  admissable  in  an  action  on  insur- 
ance policy  notwithstanding  the  rule  concerning  parol  evidence 
affecting  written  contracts,  for  this  rule  must  yield  to  the  rule 
that  the  company  cannot  take  advantage  of  the  mistakes  and 
omissions  of  the  agents  within  the  scope  of  their  employment. 
{Tesson  v.  Atlaritio  Mut.  Ina,  Co,^  93  Am.  Dec.  293;  Beal  v. 
Park  Fire  Ins.  Co.,  16  Wis.  267,  82  Am.  Dec.  719;  North 
American  Ins.  Co.  v.  Throop,  7  Am.  Rep.  638;  Continental 
Ins.  Co.  V.  Kasey,  18  Am.  Rep.  681;  Com.  Ins.  Co.  v.  Ives,  66 
111.  402;  May  on  Insurance,  §  294  E.)  As  to  measure  of 
damages.  (See  May  on  Insurance,  §  423  B  et  seq. ;  State's  Ins. 
Co.  V.  Taylor,  14  Col.  499.)  Promising  payment  after  know- 
ing of  a  cause  of  forfeiture  is  a  waiver.  {Cotton  States  Ins. 
Co.  V.  Edwards,  74  Ga.  220.) 

A.  J.  Shores,  for  Respondent. 

Hunt,  J. — The  appeal  in  this  case  is  **from  the  order  of 
nonsuit  and  judgment  for  costs.  ^'  Respondent  contends  that 
an  order  for  nonsuit  is  not  appealable.  But  it  is  laid  down  in 
Leese  v.  Sherwood,  21  Cal.  162,  that  a  dismissal  of  an  action 
is  in  effect  a  final  judgment  in  favor  of  the  defendant.  '^  It  is 
a  final  decision  of  the  action  as  against  all  claim  made  by  it, 
although  it  may  not  be  a  final  determination  of  the  rights  of 
the  parties  as  they  may  be  presented  in  some  other  action. ' ' 
See,  also,  Zoller  v.  McDonald,  23  Cal.  136,  and  McLeran  v. 
McNamara,  66  Cal.  608.  Hayne  on  New  Trial  and  Appeal, 
page  669,  in  note  21,  puts  this  qv^cere:  *'Is  not  an  order 
granting  a  nonsuit  a  final  judgment  ?  Such  an  order  amounts 
to  a  dismissal  of  the  action,  and  we  have  seen  that  a  dismissal 
is  a  final  judgment. '' 

Here  the  court  granted  a  motion  for  nonsuit,  dismissed  the 
suit,  and  ordered  and  adjudged  that  respondent  recover  its 
costs.     This  was  a  judgment.     (Hayne  on  New  Trial  and  Ap- 
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peal,  page  555,  and  note.)  The  only  possible  thing  left  to  do 
was  the  entry  of  a  more  formal  judgment  by  the  clerk.  Surely, 
the  effect  of  the  ruling  of  the  court  was  that  of  a  final  decision 
against  plaintiff,  and  we  think  he  could  appeal  from  such  an 
order,  as  a  judgment. 

Contracts  of  insurance  ought  to  be  construed  to  carry  out 
the  intention  of  the  parties,  as  expressed  or  indicated  by  their 
language  used.  (Beach  on  Insurance,  §  546.)  Such  contracts 
having  for  their  object  indemnity,  the  rule  is  that  they  are  to 
be  construed  liberally  to  carry  out  such  objects.  '<No  rule 
in  the  interpretation  of  a  policy  is  more  fully  established,  or 
more  imperative  and  controlling,  than  that  which  declares  that 
in  all  cases  it  must  be  liberally  construed  in  favor  of  the  in- 
sured, so  as  not  to  defeat  without  a  plain  necessity  his  claim 
to  the  indemnity,  which  in  making  the  insurance  was  his  ob- 
ject to  insure."     (May  on  Insurance,  §  175.) 

It  is  also  an  established  principle  in  the  construction  of  fire 
insurance  policies,  as  well  as  other  contracts,  that  the  words 
of  the  agreement  are  to  be  applied  to  the  subject  matter  about 
which  the  parties  are  contracting  at  the  time,  the  presumption 
being  that  such  matter  is  in  the  minds  of  the  parties  at  the 
time  of  their  agreement.  (Wood  on  Fire  Insurance,  page 
145.) 

Bearing  these  principles  in  mind,  was  the  action  of  the  lower 
court  in  granting  a  nonsuit  correct  ?  The  evidence  tended  to 
show  that  in  April,  1892,  Mr.  Gibson,  the  defendant's  agent, 
solicited  insurance,  from  Russell,  owner  of  the  premises;  that 
Russell  told  him  that  he  intended  to  move  the  house  he  was 
then  living  in  to  the  lots  described  in  the  policy,  and  would 
connect  it  with  the  greenhouse  then  being  constructed  on  said 
lots  described  in  the  policy.  This  building  to  be  moved  was  a 
one-story  house,  with  four  rooms,  attached  to  a  greenhouse. 
The  policy  and  description  therein  were  made  out  by  the  agent, 
and  were  upon  J.  H.  RusselFs  ^' one- story  frame,  shingle- 
roof  building,  and  additions,  while  occupied  as  a  dwelling  and 
greenhouse,  situated  on  lots  Nos.  5,  6  and  7,  block  24,  on  the 
side   of avenue,    and    between street,   and  in 
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Boston  and  Great  Falls  Addition  to street,   Great  Falls, 

Montana.  Other  concurrent  insurance  permitted.  Permission 
granted  to  complete." 

After  the  dwelling-  house  was  moved  to  the  lots,  Russell  re- 
ceived his  policy.  The  dwelling  house  was  moved  to  one  of 
the  lots  described  in  the  policy,  but  was  not  connected  with 
the  greenhouse,  which  stood  on  the  furthest  of  the  three  lots 
so  described.  The  fire  destroyed  a  one-story  frame  house,  the 
same  house  that  was  removed  from  the  place  where  it  had 
stood  when  the  agent  solicited  the  insurance,  but  with  addi- 
tions thereto,  which  made  it  a  nine  instead  of  a  four  room 
house.  The  identity  of  the  property  described,  whether  the 
building  burned  was  covered  by  the  policy,  was  the  main  ques- 
tion. That  was  one  of  fact,  and  we  think  was  erroneously  de- 
cided. (Southwest  Lead  cfe  Zinc  Co,  v.  Phcenix  Ins,  Co,^  27 
Mo.  App.  446.)  Parol  evidence  is  admissible,  not  to  vary  or 
contradict  the  terms  of  the  policy,  but  to  explain  it, — to  get 
at  its  true  meaning.  {Tesson  v.  Atlantic  Mut,  Ins,  Co.y  40 
Mo.  33,  50  Mo.  112;  Beach  on  Insurance,  §  552.)  <*The 
general  rule  is  that  the  construction  of  the  policy  of  insurance 
is  a  question  of  law  for  the  court  to  determine,  and  warranties 
as  we  shall  see  hereafter,  must  be  strictly  enforced,  regardless 
of  their  materiality;  but  when  the  language  employed  to  de- 
scribe the  thing  warranted  is  not  free  from  ambiguity,  or 
when  it  is  equivocal,  and  its  interpretation  depends  upon  the 
sense  in  which  the  words  are  used,  in  view  of  the  subject  to 
which  they  relate,  the  relation  of  the  parties,  and  the  sur- 
rounding circumstances  properly  applicable  to  it,  the  intent  of 
the  parties  becomes  a  matter  of  inquiry,  and  the  interpreta- 
tion of  the  language  used  by  them  is  a  mixed  question  of  law 
and  fact.  Such  a  question  is  to  be  submitted  to  the  jury 
under  appropriate  instructions."  (Richards  on  Insurance, 
§46.) 

On  a  ruling  upon  a  motion  for  a  nonsuit,  the  law  regards 
the  issues  proved  which  the  evidence  tends  to  prove.  (Soyer 
V.    Wattr  Co.,  15  Mont.  1.) 

In  our  opinion,  the  plaintiff  made  out  k  prima  facie  case  of 
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the  loss  by  fire  of  his  one-story,  frame,  shingle-roof  dwelling 
house,  situated  upon  the  lots,  and  described  in  the  policy.  It 
follows  that  the  court  ought  not  to  have  granted  a  ponsuit 
unless  it  appeared  that  defendant's  additional  ground  of  mo- 
tion was  well  taken, — that  the  building  destroyed  by  fire  was 
never  occupied  as  a  greenhouse.  But  we  do  not  think  that, 
prima  facie,  the  defendant  is  relieved  from  liability  because 
the  frame,  shingle-roof  building  and  additions  were  not  occu- 
pied for  the  two  purposes, — a  dwelling  house  and  a  green- 
house. The  evidence  tends  to  prove  that  the  agent  and  the 
insured  understood  that  the  frame  house  was  for  dwelling  pur- 
poses, while  the  greenhouse  was  for  its  proper  purposes,  and 
that  the  policy  was  made  out  with  that  understanding.  At 
least,  there  is  nothing  in  the  policy  inconsistent  with  the  evi- 
dence to  that  effect.  Furthermore,  .upon  the  whole  evidence 
in  the  record,  the  conduct  of  the  company,  by  its  agent  Gib- 
son, who  was  in  Great  Falls  after  the  fire,  tends  to  prove  that 
the  agent  intended  to  insure  the  particular  house  destroyed. 
By  expressly  waiving  formal  proofs  of  loss  after  the  fire,  and 
Siying  that  the  defendant  was  ready  to  pay  its  loss,  he  seems 
to  have  identified  the  house  destroyed  as  the  house  insured. 
Of  course,  if  the  hazard  were  increased  by  not  connecting  the 
house  and  greenhouse,  and  such  increase  were  without  defend- 
ant's consent,  different  questions  would  arise.  But  those 
matters  are  not  now  before  us. 

The  plaintiff  sought  to  introduce  evidence  of  the  value  of 
the  property  destr  )yed,  by  asking  for  opinions  of  builders  and 
others  upon  descriptions  given.  Much  of  this  testimony  was 
excluded.  The  rule  laid  down  by  the  supreme  court  of  Colo- 
rado appears  to  be  just,  and  to  be  approved  of  by  late  authori- 
ties. It  is  this  :  '^  The  measure  of  damages  in  an  action  for 
such  a  loss  is  the  value  at  the  time  of  the  loss;  and,  to  arrive 
at  that,  the  original  cost,  the  cost  of  a  like  building  at  the 
time  of  the  trial,  and  the  difference  in  value  between  the  house 
burned  and  a  new  one  by  reason  of  age  and  use,  are  all  proper 
subjects  of  inquiry."  Judgment  reversed,  and  cause  remanded 
for  new  trial.  Reversed. 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 

Vol.  XVI1I.-19 
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MOORE,  Respondent,  v.    NORTHERN   PACIFIC   RAIL- 
ROAD COMPANY,  Appellant. 

[  Submitted  May  12, 1886.   Decided  May  25,  in».  ] 

NORTHBBN  Pacific  GRAvr—Decfsion  of  Mcretary  of  Interior— CoUateral  aUacH.—The 
decision  of  the  secretary  of  the  Interior  that  certain  lands  were  not  embraced  within 
the  grant  to  the  Northern  PacUlc  Ballroad  Company,  cannot  be  collaterally  attacked 
In  an  action  by  the  patentee  thereof  to  recover  money  paid  to  the  defendant  on  a 
contract  for  the  sale  of  the  lands.  {Colbum  y.  Northern  Pacific  R.  R.  Co.,  is  Mont. 
476,  followed.) 

Samb— Afmcdy.— The  defendlmt's  remedy  In  such  case,  If  any.  Is  in  equity  by  a  salt  to 
yacate  the  patent,  brought  either  In  Its  own  name  or  through  the  government. 

Appeal  from  Ninth  Judicial  District^  Gallatin  County. 

Action  to  recover  purchase  price  of  land  on  failure  of  title. 
Judgment,  on  the  pleadings,  was  rendered  for  the  plaintiff  be- 
low by  Armstrong,  J.     AflSrmed. 

Cullen  <&  Toole  and  Fred  M,  Dvdley^  for  Appellant. 

Luce  <&  Luce^  for  Respondent. 

Pemberton,  C.  J. — Precisely  the  same  facts  are  involved 
in  this  case  as  were  involved  in  the  case  of  Colhum  v.  North- 
erfi  Pacific  Railroad  Co,^  13  Mont.  476.  The  same  issues  are 
presented  as  in  that  case.  Upon  the  authority  of  that  case  the 
district  court  rendered  judgment  in  this  case  on  the  pleadings 
in  favor  of  the  plaintiff,  and  from  that  judgment  the  defend- 
ant appeals. 

Jn  Colhum  v.  Northern  Pacific  Railroad  Co,^  supiUj  this 
court  said  :  *  *  The  decision  of  the  secretary  of  the  interior 
that  certain  land  was  not  included  within  a  grant  to  the  de- 
fendant corporation  is  conclusive  until  reversed  in  a  direct 
proceeding  for  that  purpose,  and  cannot  be  collaterally  at- 
tacked in  an  action  to  recover  the  purchase  price  of  the  land 
by  one  to  whom  it  had  been  conveyed  by  the  defendant." 

In  this  case  the  defendant  seeks  to  attack  the  decision  of  the 
secretary  of  the  interior  in  deciding  that  the  lands  mentioned 
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in  the  pleadings  were  not  within  the  grant  of  the  defendant, 
and  that  the  defendant  never  had  any  title  thereto  in  a  contest 
between  plaintiff  and  defendant.  This  is  a  collateral  attack 
upon  the  decision  of  the  secretary  of  the  interior.  Upon  the 
authority  of  CoVbum  v.  Northern  Pacific  Railroad  Co.^  supra^ 
and  the  authorities  cited  therein,  we  are  clearly  of  the  opinion 
that  this  cannot  be  done. 

Counsel  for  appellant  contends  that  decisions  of  the  secre- 
tary of  the  interior,  made  solely  on  the  construction  of  the 
law,  may  be  attacked  in  this  proceeding ;  but  it  nowhere  ap- 
pears that  the  land  contest  between  plaintiff  and  defendant  was 
determined  by  the  secretary  of  the  interior  upon  a  construc- 
tion of  law  only.  As  far  as  the  record  shows  the  secretary 
passed  upon  the  facts,  and  we  cannot  say  his  decision  was  ar- 
rived at  from  a  construction  of  the  law  only.  Decisions  are 
generally  rendered  upon  a  consideration  of  both  the  law  and 
facts.  We  think,  for  these  reasons,  that  Railroad  Co.  v.  For- 
sythe,  159  U.  S.  46,  15  Sup.  Ct.  1020,  and  Railroad  Co.  v. 
McCormicky  72  Fed.  736,  cited  by  counsel  for  appellant,  are 
not  in  point. 

As  held  in  CoXbum  v.  Northern  Pacific  Railroad  Co.^ 
supra^  we  think  defendant's  remedy,  if  it  has  any,  is  by  suit  in 
equity  to  set  aside  the  patent  issued  to  plaintiff,  either  in  its 
own  name,  or  by  procuring  the  government  to  bring  suit  by 
its  oflScers  to  vacate  it. 

We  see  no  error  in  the  action  of  the  district  court  in  render- 
ing judgment  on  the  pleadings.  The  judgment  appealed  from 
is  therefore  affirmed. 

Affirmed. 

Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 


292  Beck  v.  N.  P.  R.  R;  Co.  [Mar.  T.'96 


BECK,    Respondent,    v.    NORTHERN   PACIFIC    RAIL- 
ROAD COMPANY,  Appellant. 

[Submitted  May  18, 1896.    Decided  May  26, 1896.] 
See  tyUabus  and  opinion  In  Moore  t.  Northern  Pacific  Railroad  Company ^anU,  page  290 

Appeal  from  Ninth  Judicial  District^  Gallatin  County. 

Cullen  db  Toole  and  J*red  M,  Dudley^  for  Appellant 

Ilartman  Bros,  <&  Stewart^  for  Respondent 

Per  Curiam. — The  record  in  this  case  presents  exactly  the 
same  facts,  issues  and  questions  involved  in  Colhum  v. 
Northern  Pacific  R,  R.  Co,j  13  Mont.  476,  and  Moore  v. 
Northern  Pa^fic  R.  R.  Co,y  just  decided.  Upon  the  authority 
of  these  cases  the  judgment  appealed  from  in  this  case  is  af- 
firmed. 

AfiHrmed, 

VOGEL,  Respondent,  ^^    NORTHERN   PACIFIC   RAIL- 
ROAD COMPANY,  Appellant. 

[Submitted  May  18. 1896.    Decided  May  25, 1896.] 
See  tyllahut  and  opinron  in  Moore  v.  Northern  Pacific  Railroad  Company^  ante,  page  290^ 

Appeal  from  Ninth  Judicial  District^  Gallalin  County^ 

Cullen  db  Toole  and  Pred  M,  Dudley^  for  Appellant 

Hartman  Bros,  cfe  Stewart^  for  Respondent. 

Per  Curiam. — The  record  in  this  case  presents  exactly  the 
same  facts,  issues  and  questions  involved  in  Colhum  v.  North- 
ern Pacific  R,  R,  Co,^  13  Mont.  476,  and  Moore  v.  Northern 
Pacific  R,  R,  Co,  just  decided.  Upon  the  authority  of  these 
cases  the  judgment  appealed  from  in  this  case  is  affirmed. 

Affirmed, 
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SALES,    Respondent,    v.    NORTHERN  PACIFIC   RAIL- 
ROAD COMPANY,  Appellant. 

[  Submitted  May  13, 1896    Decided  May  25, 1896.] 
See  syUabus  and  oplDlon  In  Mtwrt  v.  Northern  Pacific  Railroad  Company,  ante,  page  290. 

Appeal  from  Ninth  JvdidaZ  Diatricty  Gallatin  County. 

Oullen  cfe  Toole  and  Fred  M,  Dvdley,  for  Appellant. 

Hartman  Bros.  <&  Stewart^  for  Respondent. 

Pek  Curiam. — The  record  in  this  case  presents  exactly  the 
same  facts,  issues  and  questions  involved  in  Colbum  v.  North- 
em  Pa^yific  R.  R.  Co.^  13  Mont.  476,  and  Moore  v.  Northern 
Pacific  R.  R.  Co.  just  decided.  Upon  the  authority  of  these 
cases  the  judgment  appealed  from  in  this  case  is  affirmed. 

Affirmed. 


GOODWELL,    Respondent,    v.    THE    MONTANA    CEN- 
TRAL RAILWAY  COMPANY,  Appellant. 

[Submitted  May  14, 1896.    Decided  May  26, 1896.] 

Hasteb  and  Servant— FeZkw  servants—Negligence  of  foremanr-RaUroads,— The 
foreman  or  boss  of  a  small  extra  gang  of  six  men  engaged  in  repairing  the  defend- 
ant's railroad  is  not  clothed  with  the  control  and  management  of  a  distinct  depart- 
ment,  but  of  a  mere  separate  piece  of  work  In  one  of  the  branches  of  service  in  a  de- 
partment, and  therefore,  negligence  of  the  foreman  in  not  giving  warning  before 
ordering  the  men  to  bear  down  on  a  rail  which  broke  and  injured  the  plaintlfT.  a 
laborer  in  the  gang,  was  not  the  neglect  of  a  duty  which  the  defendant  company  was 
bound  to  perform,  but  was  the  negligence  of  a  fellow  servant  for  which  the  company 
was  not  liable. 

Appeal  firom  Second  Judicial  District^  Silver  Bow  County. 

Action  for  damages  for  personal  injuries.  The  cause  was 
tried  before  McHatton,  J.  Plaintiff  had  judgment  below. 
Reversed. 


18    495 

18  497 

19  1S9 


18b  296 

24  i6o; 

~18~293 
Case  2 
32  77 
32  78 

18  293 

'     Case  2 
38  104 

38  10ft 

lis      293~ 

Case  2 
f4l      154 
41      172 


Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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This  was  an  action  brought  by  plaintiff  against  the  defend- 
ant to  recover  damages  from  the  defendant  company,  alleged 
to  have  been  sustained  on  account  of  defendant's  negligence. 
Plaintiff  was  a  laborer  in  the  service  of  the  defendant  when  he 
was  injured.  The  defendant  denied  the  injury,  and  denied 
any  negligence,  and  alleged  that  at  the  times  mentioned  in 
plaintiff's  complaint  its  tools  and  appliances  were  in  good 
order;  and  that,  if  plaintiff  was  injured  at  all,  it  was  owing  to 
his  own  neglect  and  want  of  care.  The  case  was  fir^t  tried  in 
a  justice  of  the  peace  court,  and  judgment  rendered  for  plaint- 
iff against  the  defendant  for  $298.  It  was  appealed  to  the  dis- 
trict court,  where  the  following  facts  were  brought  out  in  evi- 
dence :  The  plaintiff  was  a  laborer  in  an  extra  gang  of  about 
six  men  employed  by  the  defendant  company.  McNulty  was 
foreman  of  the  gang,  and  hired  plaintiff.  On  December  15, 
1893,  the  men  were  raising  the  track  called  the  *« guard  rail," 
and  plaintiff  was  putting  a  block  as  a  fulcrum  in  under  the  rail 
to  lift  the  track  with.  The  rail  stuck  in  the  block.  When 
the  foreman  told  the  men  to  raise  up  the  rail,  they  did  so. 
Several  of  the  men  who  were  in  the  gang  were  at  the  further 
end  of  the  rail,  plaintiff  beins:  close  down  to  the  track,  where 
the  block  was  to  be  put  in.  The  plaintiff  got  hold  of  the  rail 
with  both  hands,  and  lifted  it  up  under  the  rail  in  the  track, 
and  wanted  to  shove  up  the  block  with  his  foot  to  get  a  good 
lift.  Finding  the  block  would  not  move,  he  kicked  it  off,  and 
then  shoved  it  up  tight,  and  put  his  hand  down  to  straighten 
it.  The  block  came  up  sideways,  and  while  plaintiff  was  down 
in  that  position,  and  had  the  block  partly  straightened,  and  as 
he  was  about  to  raise  up,  the  men  came  down  on  it,  and  the 
rail  broke.  The  foreman  had  hold  of  the  rail,  and  told  the 
men  to  come  down  on  it,  and  they  did  so.  Plaintiff  said  he 
had  no  opportunity  to  get  away  after  the  foreman  ordered  the 
men  to  come  down.  He  jerked  his  hand  and  foot  as  quickly 
as  he  could,  but  the  rail  fell  on  his  foot,  and  hurt  him,  break- 
ing the  bones  in  his  toe,  and  otherwise  injuring  his  foot. 

The  court,  among  other  things,  charged  the  jury  as  follows: 
*'  You  are  instructed  that  if  you  find  that  the  plaintiff  was  in- 
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jured  through  the  carelessness  of  the  foreman  in  giving  orders 
when  the  plaintiff  was  in  a  dangerous  position,  and  that  the 
foreman  did  not  act  with  ordinary  care  and  prudence,  then  the 
plaintiff  should  recover  against  the  defendant  such  damages  as 
the  evidence  shows  he  has  sustained." 

The  following  instructions  were  refused  :  *'The  court  in- 
structs the  jury  that  the  rule  of  law  is  that  a  common  em- 
ployer is  not  responsible  to  a  servant  for  an  injury  caused  by 
the  negligence  or  carelessness  of  a  fellow  servant  of  such 
servant  engaged  in  the  same  line  of  employment;  and  in  this 
case,  if  the  jury  believe  from  the  evidence  that  at  the  time  of 
the  accident  in  question  the  plaintiff  was  in  the  employ  of  the 
defendant  as  a  laborer  engaged  in  repairing  one  of  the  defend- 
ant's  tracks,  and  that  while  so  employed,  and  in  the  line  of  his 
duty,  he  received  an  injury  resulting  from  the  negligence  or 
carelessness  of  the  foreman  or  boss  superintending  said  work, 
then  the  court  instructs  the  jury  as  a  matter  of  law  that  the 
plaintiff  and  such  foreman  were  fellow  servants  in  the  same 
grade  or  line  of  service  within  the  ineaning  of  the  law,  and  the 
defendant  would  not  be  liable  for  such  injury. 

The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  that  plaintiff,  together  with  other  persons,  were  en- 
gaged in  repairing  or  working  upon  the  track  of  the  defend- 
ant, and  in  the  employ  of  the  defendant,  then  they  were  fellow 
servants  engaged  in  the  same  common  employment.  The  fact 
that  one  of  them  had  the  control  or  command  over  the  others, 
was  the  foreman  or  boss  (if  such  was  the  fact),  would  not  be 
sufficient  to  d^troy  such  relation  of  fellow  servants;  and  if  the 
injury  complained  of  herein,  if  any,  was  caused  or  brought 
about  by  the  carelessness  or  negligence  of  such  foreman  or 
boss,  still  the  defendant  would  not  be  liable  therefor.'^ 

The  jury  found  a  verdict  for  plaintiff  in  the  sum  of  $200. 
The  defendant  moved  for  a  new  trial,  assigning  as  error  the 
giving  of  the  instruction  hereinbefore  quoted,  and  the  refusal 
to  give  the  instructions  above  set  forth.  The  motion  for  a 
new  trial  was  overruled.  Defendant  appeals  from  the  order 
overruling  the  motion  for  a  new  trial  and  from  the  judg- 
ment. 
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11.  G.  Mclntire  and  A,  J.  Shores,  for  Appellant 

The  jury  were  instructed  that  if  at  the  time  of  the  accident 
complained  of  the  defendant's  section  foreman  had  employed 
plaintiff,  and  then  and  there  had  charge  of  him  in  and  about 
the  work  being  done,  and  the  plaintiff  was  injured  through  the 
negligence  of  such  foreman,  and  without  negligence  on  his 
part,  then  he  would  be  entitled  to  recover  against  the  defend- 
ant. This  instruction  is  obviously  erroneous.  The  true  test 
of  whether  co-employes  are  or  are  not  fellow  servants  does  not 
depend  upon  the  grade  or  rank  of  service,  nor  upon  whether 
the  one  had  authority  to  control  the  actions  of  the  other,  but 
the  controlling  consideration  is  whether  the  act  or  omission  is 
one  arising  from  a  duty  owing  by  the  master  to  the  servant, 
the  discharge  of  which  duty  is  intrusted  by  the  master  to  the 
negligent  servant.  {Laning  v.  New  York  Central  H,  Co.,  49 
N.  Y.  528;  Not/es  v.  Wood,  36  Pac.  766;  2  Wood  on  RaQ- 
roads,  §  388;  Lmighlin  v.  State,  11  N.  E.  Rep.  371;  Hof- 
nagle  v.  New  York  Central  R.  Co.,  55  N.  Y.  708;  Wright  v. 
New  York  Central  R.  Co.,  25  N.  Y.  565;  New  Pittshurg  etc. 
Co.  V.  Peterson,  36  N.  E.  Rep.  7;  Farwdl  v.  Railroad  Co.,  4 
Mete.  (Mass.)  49;  Hogan  v.  Central  Pacific  Ry.  Co.,  49  Cal. 
128.  McCosker  v.  Long  hUnd  R.  Co.,  84  N.  Y.  77.)  ''Prima 
facie,  all  who  enter  into  the  employ  of  a  single  master  are  en- 
gaged in  a  common  service,  and  are  fellow  servants,  and  some 
other  line  of  demarcation  than  that  of  control  must  exist  to  de- 
stroy the  relation  of  fellow  servants. "  [B.  i&.  O.  Railroad 
Co.  V.  Baugh,  149  U.  S.  368.)  The  nature  of  the  act  or 
thing  done,  in  the  performance  of  which  negligence  is  alleged, 
is  the  true  criterion  of  the  relation  sustained  by  those  employed 
by  a  common  master  to  each  other.  {New  Pittsburg  etc.  Co. 
V.  Peterson,  supra,  St.  Louis  etc.  R.  Co.  v.  Torrey,  24  S.  W. 
Rep.  ^^^',  Larichy.  Motes,  28  Atl.  Rep.  661;  Hoke  v.  St. 
Louis  etc.  R.  Co.,  11  Mo.  App.  574;  Qtcinn  v.  New  Jersey 
Lighterage  Co.,  23  Fed.  363;  Crispin  v.  Babbitt,  81  N.  Y. 
516;  i:asto7i  v.  Houston  <&  T.  C.  R.  Co.,  32  Fed.  896.)  It 
has  been  settled  by  nearly  every  court  of  last  resort  in  the 
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United  States  that  a  master  or  employer  is  not  responsible  to 
those  engaged  in  his  employment  for  injuries  suflFered  by  them 
as  the  result  of  negligence,  carelessness  or  misconduct  of  other 
servants  in  his  employ,  denominated  fellow  servants  or  co- 
employes,  unless  the  employer  himself  is  at  fault.  (Beach  on 
Contributory  Negligence,  §  102;  McKinney  on  Fellow  Serv- 
ants, §  9.) 

Hunt,  J. — ^This  case  presents  for  decision  the  question 
whether  the  foreman  or  boss  of  the  small  extra  gang  of  about 
six  men  engaged  in  repairing  the  defendant's  railroad,  and  the 
plaintiff,  a  laborer  in  the  gang,  were  fellow  servants  of  the 
railroad  company,  so  as  to  preclude  the  plaintiff  from  recover- 
ing damages  from  the  company  for  personal  injuries  caused  by 
the  negligence  of  the  boss. 

Since  the  decision  of  this  court  on  the  rehearing  of  the  case 
of  Orisawell  v.  Railroad  Co,^  ante^  p&g^  167,  announcing  that 
the  statute  of  the  territory  of  Montana,  which  modified  the 
common  law  rule  of  the  liability  of  a  master  to  his  employes 
for  injuries  to  the  latter  by  the  negligence  of  a  superior,  was 
repealed  by  the  adoption  of  the  state  constitution,  the  courts 
are  obliged  to  determine  questions  such  as  the  one  now  before 
us  by  the  general  law. 

The  supreme  court  of  the  United  States  regard  the  question 
as  essentially  one  of  general  law.  <<  It  does  not  depend,"  says 
Justice  Brewer  in  Railroad  Co,  v.  Baugh,  149  U.  S.  368,  13 
Sup.  Ct.  914,  <' upon  any  statute.  It  does  not  spring  from 
any  local  usage  or  custom.  There  is  in  it  no  rule  of  prop- 
erty; but  it  rests  upon  those  considerations  of  right  and  justice 
which  have  been  gathered  into  the  great  body  of  the  rules  and 
principles  known  as  the  '  common  law. '  There  is  no  question 
as  to  the  power  of  the  states  to  legislate  and  change  the  rules 
of  the  common  law  in  this  respect  as  in  others;  but,  in  the  ab- 
sence of  such  legislation,  the  question  is  one  determinable  only 
by  the  general  principles  of  that  law." 

Reference  must,  therefore,  always  be  had  to  the  principles 
controlling  the  relations  of  the  master  towards  his  servant. 
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We  should  turn,  too,  to  the  decisions  of  learned  courts  which 
have  applied  those  principles,  and  established  precedents 
worthy  to  be  regarded  as  authorities.  But  in  the  considera-j 
tion  of  all  such  adjudged  cases  it  is  well  to  bear  in  mind  that 
the  varying  applications  of  the  rules  of  the  law  of  negligence 
demand  that  each  decision  should  be  strictly  regarded  with  re- 
lation to  the  exact  facts  before  the  court.  The  distinctions 
necessarily  become  highly  important. 

The  familiar  rule  is  that  the  servant  entering  the  service 
assumes  the  ordinary  risks  of  the  employment  entered  into, 
which  include  the  risk  of  injuries  caused  through  a  fellow 
servant's  negligence.  The  recognition  of  this  rule  underlies 
the  Ross  case,  112  U.  S.  377,  5  Sup.  Ct.  184,  and  the  many 
subsequent  decisions  of  the  federal  supreme  court.  The  diffi- 
culties have  been  in  determining  what  is  properly  deemed  a 
common  employment.  After  consideration  of  the  conduct  of 
railroads  and  their  *'vast  and  diversified"  business,  it  has 
been  finally  held  that  the  principle  that  a  master  is  liable  to  a 
servant  who  is  injured  through  the  master's  failure  of  duty 
towards  him  is  reasonably  applied  where  of  practical  neces- 
sity, there  are  distinct  and  separate  departments  of  service  in 
the  general  conduct  of  the  business,  and  where  persons  placed 
by  the  master  in  charge  of  any  such  departments  or  separate 
branches  are  given  entire  or  absolute  control  therein,  such 
persons,  so  far  as  employes  under  them  are  concerned,  are 
vice  principals  and  representatives  of  the  master.  Such  is  the 
doctrine  of  the  Ross  case,  supra,  as  interpreted  and  followed 
by  the  supreme  court  in  late  decisions. 

But  the  application  of  the  rule  of  the  Ross  case  has  been 
most  cautiously  restricted  by  the  supreme  court  and  their  dis- 
cussions of  the  meaning  of  the  phrase,  *  kliflferent  branches  or 
departments  of  service,"  demonstrate  the  care  with  which 
the  learned  justices  now  guard  the  line  of  separation  between 
a  fellow  workman  and  a  superintendent  of  a  particular  and 
separate  department.  "It  has  ever  been  affirmed,"  they  say 
in  the  Baugh  case,  "that  the  employe  assumes  the  ordinary 
risks  incident  to  the  service;  and,   as  we  have  seen,  it  is  as 
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obvious  that  there  is  risk  from  the  negligence  of  one  in  imme- 
diate control  as  from  one  simply  a  co-worker." 

]n  Railroad  Co.  v.  HairMy,  154  U.  S.  349,  14  Sup.  Ct. 
983,  the  court,  by  Justice  Brown,  classify  the  decisions  of  the 
leading  state  courts  upon  the  fellow-servant  doctrine,  and 
thus  speak  of  the  classes  of  cases  involving  the  questions  of 
'^subordination"  of  fellow-servants  and  *'diflFerent  depart- 
ments' ' :  '  *0f  both  classes  of  cases,  however,  the  same  ob- 
servation may  be  made,  viz:  that  t  >  hold  the  principal  liable 
whenever  there  are  gradations  of  rank  between  the  person  re- 
ceiving and  the  person  causing  the  injury,  or  whenever  they 
are  employed  in  diflFerent  departments  of  the  same  general  ser- 
vice, would  result  in  frittering  away  the  whole  doctrine  of 
fellow  service.  Ca^es  arising  between  persons  engaged  to- 
gether in  the  same  identical  service — as,  for  instance,  between 
brakemen  of  the  same  train,  or  two  seamen  of  equal  rank  in 
the  same  ship — are  comparatively  rare.  In  a  large  majority 
of  cases  there  is  some  distinction,  either  in  respect  to  grade  of 
service  or  in  the  nature  of  their  employments  Courts,  how- 
ever, have  been  reluctant  to  recognize  these  distinctions  unless 
the  superiority  of  the  person  causing  the  injury  was  such  as  to 
put  him  rather  in  the  category  of  principal  than  of  agent — as, 
for  example,  the  superintendent  of  a  factory  or  railway, — and 
the  employments  were  so  far  different  that,  although  paid  by 
the  same  master,  the  two  servants  were  brought  no  further  in 
contact  with  each  other  than  as  if  they  had  been  employed  by 
different  principals." 

To  these  examples  where  the  superior  is  deemed  a  principal 
rather  than  an  agent,  may  be  added  the  superintendent  of  a 
mine,  as  was  decided  in  Kelly  v.  Mining   Co.^   16  Mont.   484. 

Adhering  to  the  doctrine  that  mere  superiority  of  position 
is  no  ground  of  liability,  the  supreme  court  has  recently  been 
called  on  to  decide  the  precise  question  involved  in  this  case. 
In  Railroad  Co.  v.  Peterson^  16  Sup.  Ct.  843,  one  Holverson 
was  foreman  of  an  extra  gang  of  men  employed  on  a  section 
of  the  road  to  keep  the  same  in  repair.  The  duties  of  the 
gang  were  to  put  new  ties  in  where  necessary,  and  to  do  work 
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of  that  general  nature.  The  section  gang  worked  under  the 
foreman  or  boss.  Holverson,  as  foreman,  had  the  p>ower  to 
employ  men  and  to  discharge  them.  The  company  furnished 
the  tools.  Holverson  always  went  with  the  men,  and  superin- 
tended their  work.  While  the  men  were  returning  from  work 
one  day  upon  two  hand-cars,  Holverson,  the  foreman,  negli- 
gently applied  the  brakes  on  the  front  car,  and  abruptly 
stopped  it.  He  gave  no  warning  of  his  intention,  and  the  rear 
car  ran  into  the  one  ahead,  the  result  of  which  was  that  the 
first  car  was  thrown  from  the  track,  and  plaintiff  was  injured. 
He  recovered  damages.  The  court  assume  that  Holverson  had 
exclusive  charge  of  the  direction  and  management  of  the  gang 
in  all  matters  connected  with  their  employment,  and  that  the 
plaintiff  was  subject  to  the  authority  of  Holverson  in  all  mat- 
ters relating  to  his  duties  as  laborer.  The  circuit  court  of 
appeals  held  (51  Fed.  182)  that  the  plaintiff  and  Holverson 
were  not  fellow  servants,  so  as  to  preclude  plaintiff  recovering 
from  the  railroad  company  for  injuries  sustained  through  the 
negligence  of  Holverson,  acting  as  such  foreman.  But  the 
supreme  court  say  that  a  foreman  of  such  a  gang  is  not  a 
chief  or  superintendent  of  a  separate  and  distinct  department 
or  branch  of  business  of  the  company,  as  those  terms  are  used 
where  the  company  is  made  liable  for  the  negligence  of  such 
officers.  The  Ross  and  Baugh  cases  are  discussed,  and  the 
meaning  of  the  expression  «  departmental  control,"  as  applied 
to  facts  like  those  in  the  case  before  us,  is  construed  to  be 
correctly  laid  down  in  Eailrodd  Co,  v.  Ilambly^  supra^  where 
it  was  said:  *'That  a  common  day  laborer  in  the  employ  of  a 
railroad  company,  who,  while  working  for  the  company  under 
the  orders  and  direction  of  a  section  boss  or  foreman  on  a  cul- 
vert on  the  line  of  the  company's  road,  receives  an  injury 
through  the  neglect  of  a  conductor  and  an  engineer  in  moving 
a  particular  passenger  train  upon  the  company's  road,  is  a 
fellow  servant  of  such  engineer  and  of  such  conductor  in  such 
a  sense  as  exempts  the  railroad  company  from  liability  for  che 
injury  so  inflicted. "  The  last  case  cited,  and  that  of  Railroa^l 
Co.  V.  Kcegan,  160  U.  S.  250,  16  Sup.   Ct.    269,  '^exclude," 
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says  Mr.  Justice  Peckham,  'by  their  facts  and  reasoning,  the 
case  of  a  section  foreman  from  the  position  of  a  superintendent 
of  a  separate  and  distinct  department." 

As  directly  applicable  to  the  facts  of  the  case  before  us,  we 
quote  as  follows:  '*This  boss  of  a  small  gang  of  10  or  15 
men,  engaged  in  making  repairs  upon  the  road,  wherever 
they  might  be  necessary,  over  a  distance  of  three  sections, 
aiding  and  assisting  the  regular  gang  of  workmen  upon  each 
section  as  occasion  demanded,  was  not  such  a  superintendent 
of  a  separate  department,  nor  was  he  in  control  of  such  a  dis- 
tinct branch  of  the  work  of  the  master,  as  would  be  necessary 
to  render  the  master  liable  to  a  co-employe  for  his  neglect. 
He  was  in  fact,  as  well  as  in  law,  a  fellow  workman.  He 
went  with  the  gang  to  the  place  of  work  in  the  morning, , 
stayed  there  with  them  during  the  day,  superintended  their 
work,  giving  directions  in  regard  to  it,  and  returned  home 
with  them  in  the  evening,  acting  as  a  part  of  the  crew  of  the 
hand-car  upon  which  they  rode.  The  mere  fact,  if  it  be  a 
fact,  that  he  did  not  actually  handle  a  shovel  or  a  pick,  is  an 
unimportant  matter.  Where  more  than  one  man  is  engaped 
in  doing  any  particular  work,  it  becomes  almost,  a  necessity 
that  one  should  be  boss  and  the  other  subordinate,  but  both 
are,  nevertheless   fellow  workmen." 

The  court  disapprove  of  the  view  of  the  circuit  court  of  ap- 
peals ''that  the  nature  and  character  of  the  respective  duties 
performed  by  and  devolved  upon  persons  in  the  same  common 
employment  should  in  each  instance  determine  whether  they 
are  or  are  not  fellow  servants,  and  that  such  relation  should 
not  be  deemed  to  exist  between  two  employes  where  thev 
function  of  one  is  to  exercise  supervision  and  control  over 
some  work  undertaken  by  the  master  which  requires  super- 
vision, and  over  subordinate  servants  engaged  in  that  work, 
and  where  the  other  is  not  vested  by  the  master  with  any  such 
power  of  direction  or  management." 

The  facts  of  that  particular  case  presented  no  difficulty  by 
way  of  embarrassment,  in  determining  the  question  of  the  line 
of  separation  between  a  fellow  workman  and  a  superintendent 
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of  a  particular  and  separate  department,  for,  say  the  court, 
the  foreman  and  the  laborer  in  such  a  case  are  clearly  fellow 
servants.  That  case  is  clearly  decisive  of  this  one.  Here  the 
neglect  for  which  the  plaintiff  recovered  was  the  neglect  of 
McNulty,  the  foreman,  in  not  exercising  proper  caution  by 
warning  the  plaintiff  and  other  men  to  look  out  before  he  or- 
dered the  men  to  bear  down  on  the  rail  before  it  broke. 
Under  the  Baugh  decision,  the  foreman,  McNulty,  was  not 
^<clothed  with  the  control  and  management  of  a  distinct  de- 
partment," but  of  a  mere  separate  piece  of  work  in  one  of 
the  branches  of  service  in  a  department.  It  was,  therefore, 
<<not  a  neglect  of  that  character  which  would  make  the  master 
responsible  therefor,  because  it  was  not  a  neglect  of  a  duty 
which  the  master  owes,  as  a  master,  to  a  servant  when  he 
enters  his  employ."     (Peterson  v.  Railroad  Co.^  supra.) 

The  Peterson  case,  just  cited,  was  also  approved  of  in  Rail- 
road Co.  V.  Charlessj  16  Sup.  Ct.  848,  where  the  court  refer 
to  the  general  principles  of  the  law  of  master  and  servant  set 
forth  in  the  Peterson  case  as  controlling  the  case  then  under 
consideration. 

It  follows  that  the  instructions  of  the  court  to  the  jury  were 
erroneous.  The  court  ought  to  have  given  the  substance  of 
those  asked  to  be  given  by  the  defendant.  For  these  errors 
the  judgment  must  be  reversed,  and  the  case  remanded,  with 
directions  to  grant  a  new  trial. 

Reversed. 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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CITY  OF  BUTTE,   Appellant,    v.    PEASLEY,    Respottd- 

ENT. 
[Submitted  May  19, 1896.    Decided  May  25, 1896.] 

TiXADiVG—SeanddUnu  matter^ProBeculion  under  city  ordinancc—A  complaint  for 
Tagrancy  under  a  city  ordinance  should  not  be  dismissed  because  the  charging  part 
of  the  complaint  concludes  with  scandalous  matter,  but  such  matter  should  be  stricken 
out  where  the  complaint,  independently  of  the  objectionable  matter,  sufficiently  sets 
forth  the  offense. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  County. 

Prosecution  for  vagrancy  under  a  city  ordinance.     De 
fendant's  demurrer  was  sustained  by  Speer,  J.     Reversed. 

Z.  J.  Hamilton  and  John  W.  Cotter ^  for  Appellant. 

Hunt,  J.  The  defendant  was  adjudged  guilty  of  vagrancy, 
in  violation  of  section  1  of  ordinance  55  of  the  city  of 
Butte.  The  complaint  originally  made  in  the  jjolice  court  of 
the  city  of  Butte  was  signed  by  Charles  Swanson,  a  police- 
man. It  charged  the  defendant  with  a  violation  of  section  1 
of  ordinance  55^  of  said  city,  entitled  <<An  ordinance  relating 
to  vagrants,  opium  smoking  and  obstructing  sidewalks,-'  and 
contained  the  following  averment:  *'That  upon  information 
and  belief,  at  and  in  said  city,  the  said  defendant,  then  being, 
did  then  and  there  violate  said  section  of  said  ordinance,  by 
willfully  and  unlawfully  being  an  idle  and  dissolute  male  per- 
son who  loiters  in  and  about  saloons,  gambling  houses,  and 
houses  of  prostitution,  and  in  being  a  first  class  pimp.'' 
The  defendant  appealed  to  the  district  court  from  the  judg- 
ment in  the  police  court.  In  the  district  court  the  defendant 
demurred  upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  court  sus- 
tained the  demurrer  and  dismissed  the  case  for  the  reason  that 
the  complaint  contained  scandalous  matter.  The  defendant  was 
discharged.     The  city  of  Butte  appealed. 
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We  are  constrained  to  reverse  the  ruling  of  the  court.  The 
complaint  stated  an  offense,  by  charging  the  defendant  with 
having  unlawfully  been  an  idle  and  dissolute  male  person, 
loitering  about  saloons,  gambling  houses,  and  houses  of  pros- 
titution. The  court  seems  to  have  taken  this  view  of  the 
main  allegations  of  the  complaint,  as  the  dismissal  was  put 
upon  the  express  ground  that  the  complaint  contained  scandal- 
ous matter.  Plainly,  the  matter  considered  scandalous  were 
the  words  concluding  the  charging  part  of  the  complaint,  viz: 
'*and  being  a  first-class  pimp."  These  words  constituted  an 
allegation  of  matter  unbecoming  the  dignity  of  the  court  to 
hear.  It  would  therefore  have  been  eminently  proper  for  the 
court,  of  its  own  motion,  to  strike  them  out,  and  to  severely 
rebuke  the  complainant  or  attorney  who  had  used  them,  and 
the  magistrate  of  the  city  who  had  permitted  them  to  be  used. 
But  the  action  should  not  have  been  dismissed  because  a  por- 
tion of  the  complaint  was  irrelevant  or  scandalous.  Section 
101  of  the  Code  of  Civil  Procedure  of  1887  provides  that 
irrelevant  matter  inserted  in  a  pleading  may  be  stricken  out 
upon  such  terms  as  the  court  may,  in  its  discretion,  impose. 
This  section — indeed,  the  inherent  power  of  a  court — is  suffi- 
cient to  enable  it  to  strike  out  of  any  pleading  scandalous  lan- 
guage not  material  to  the  matter  in  dispute.  The  following 
authorities  are  in  point:  Baylies,  Code  PL  p.  365;  JtfcVeyy. 
Cantrell,  8  Hun.  522;   1  Daniell,  Ch.  PL  &  Prac.  *p.  351. 

The  word  *'pimp"  in  the  complaint,  is  by  itself  not  necessa- 
rily so  objectionable.  Webster  defines  '*pimp' '  a3  one  who  pro- 
vides gratification  for  the  lust  of  others;  a  procurer;  a  pander. 
It  is  likewise  defined  in  substantially  the  same  language  in  the 
Century  dictionary.  It  is  particularly  offensive,  however,  in 
this  complaint,  by  the  language  connected  with  its  use.  Scur- 
rility and  slang  have  no  proper  place  in  a  pleading.  Naturally, 
the  word,  by  its  significance,  is  used  as  a  term  of  opprobrium, 
bearing  cruelly  upon  the  moral  character  of  a  person  so 
charged.  But  the  court  ought  to  have  stricken  out  the 
objectionable  language,  instead  of  dismissing  the  action;  for. 
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independently  of  the  objectionable  words,  the  defendant  was 
sufficiently  charged  with  vagrancy. 

The  order  sustaining  the  demurrer  and  dismissing  the  action 
is  reversed. 

H&versed. 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 


PHILLIPS,  Appellant,    v.    PHILLIPS,    Executkix,    Re- 
spondent. 

[Submitted  May  18, 1886.    Decided  June  1. 1886.] 

ETXCVTOBB^Pariie9—IdenWv  of  plakUiff  and  dtfendan^CWms  OffoUiMt  utatc—An 
executrix  of  an  estate  cannot  malotatn  an  action  in  her  personal  capacity  against  her- 
self in  her  representatiTe  capacity,  upon  a  claim  against  the  estate.  Incurred  for 
funeral  expenses,  which  she  had  approTCd.  as  executrix,  but  which  had  been  disal- 
lowed by  the  court  and  which,  after  being  so  disallowed,  had  been  assigned  to  her  by 
the  owners;  nor  upon  a  claim  for  an  allowance  as  the  widow  of  tbe  decedent. 

SAUK—Sam^Seetlonier  Probate  Practice  Act  eoiwtnied.— Section  167  of  the  Probate 
Practice  Act  (1887)  providing  that  if  an  executor  is  a  creditor  of  the  decedent  and  his 
claim  has  been  presented  to  the  probate  Judge  and  rejected  he  may  maintain  an  ac- 
tion thereon  against  the  estate,  contemplates  an  existing  debt,  and  does  not  author- 
ize an  action  on  a  claim  paid  by  an  executrix,  personally,  after  the  decedent's  death 
and  in  the  course  of  administration;  nor  does  it  authorize  an  action  for  an  allowance 
by  the  widow  of  the  decedent  while  acting  as  executrix. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  County. 

Action  on  claims  against  an  estate.  Defendant's  demurrer 
to  tbe  complaint  was  sustained  by  McHation,  J.     Affirmed. 

Statement  of  tbe  case  by  the  justice  delivering  tbe  opinion. 

Tbe  plaintiff,  Anna  M.  Pbillips,  commenced  tbis  action 
against  berself  as  executrix  of  tbe  will  of  ber  busband,  George 
W.  Pbillips,  deceased,  to  recover  tbe  sum  of  $2,521.25,  and 
for  an  allowance  of  $100  per  montb  out  of  tbe  estate  of  ber 
busband  for  necessary  maintenance  from  tbe  time  of  ber  ap- 
pointment as  executrix  up  to  tbe  time  of  ber  final  releq^  and 
discbarge.     Her  complaint  alleges,   under  ber  first  cause  of 
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action,  that  her  husband  in  his  last  illness  asked  that  his  body 
be  buried  in  the  Oakland  cemetery,  St  Paul,  Minn.,  and  that 
in  conformity  with  said  request  she  transported  the  body  from 
Butte  to  St.  Paul,  bought  a  burial  lot,  erected  a  monument, 
and  in  and  about  other  funeral  and  burial  expenses  was  com- 
pelled to  pay  out  $2,621.25.  She  pleads  that  considering  the 
amount  and  value  of  the  estate,  which  was  appraised  at  oyer 
$20,000,  and  considering  that  what  plaintiff  did  was  done  at 
the  request  of  the  decedent,  made  before  his  death,  the  amount 
paid  out  was  reasonable,  and  should  have  been  allowed  to  her 
.as  a  credit  in  the  settlement  or  account  as  executrix  of  her  hus- 
band's  will;  that  accounts,  duly  verified  as  required  by  law, 
were  presented  by  the  persons  to  whom  the  money  was  due 
and  paid,  and  were  allowed  and  approved  by  her  as  executrix, 
and  were  afterwards  presented  to  the  judge  of  the  district 
court  for  approval  and  allowance,  but  the  judge  rejected  the 
claims;  that  it  was  impossible  for  plaintiff  to  recover  back  the 
money  so  paid  on  said  accounts,  and  that,  after  the  judge  dis- 
allowed the  same,  the  persons  to  whom  the  moneys*  were  paid 
sold,  assigned  and  transferred  their  several  claims  to  plaintiff, 
and  plaintiff  became  the  legal  owner  and  holder  thereof;  that 
after  such  assignment  she  presented  to  the  judge  of  the  district 
court  an  account  for  the  moneys  so  paid  out  and  expended,  but 
the  court  rejected  the  claims. 

For  a  second  cause  of  action,  after  alleging  the  death  of  her 
husband,  and  her  appointment  as  executrix  under  the  will,  and 
the  value  of  the  estate,  plaintiff  avers  that  when  her  husband 
died  he  was  not  possessed  of  any  homestead  or  real  estate  out 
of  which  a  homestead  could  be  set  apart  for  her  use  during  her 
administration  of  his  estate;  that  she  applied  to  the  court  for 
an  allowance  for  maintenance  and  support  during  the  time  she 
might  be  engaged  in  the  discharge  of  her  duties  as  executrix, 
but  said  allowance  was  refused;  that  without  an  allowance  her 
only  compensation  will  be  the  commissions  due  her  as  execu- 
trix, to  wit,  $524.15,  and  that  the  necessary  expenses  of 
plaintiff  while  engaged  in  the  settlement  of  the  estate,  and  re- 
.moval  and  burial  of  her  husband^  s  body,  exceed  the  su^  of 
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$100  per  month,  and  that  said  sum  is  just  and  reasonable,  and 
should  have  been  allowed  and  granted  by  the  court,  and  that 
the  estate  is  solvent. 

The  claim  which  plaintiff  presented  to  the  judge,  and  which 
was  rejected  before  the  commencement  of  this  suit,  is  an  item- 
ized statement  of  the  claims  *  <  paid  by  said  executrix  on  ac- 
count of  said  estate,  which  claims  were  afterwards  rejected  and 
disallowed  by  the  court  on  the  7th  day  of  April,  1894,  to 
wit :  " 

OaklmdCemetery,  St.  Paul.  Minn $1598  00 

Minnesota  steam  Marble  Works 867  25 

WUllam  Dampler 66  00 

Totnl $2,521  26 

By  John  T.  Baldwin,  Esq.,  who  it  is  conceded  was  ap- 
pointed counsel  for  the  defense,  a  demurrer  was  interposed  to 
the  first  cause  of  action  upon  several  grounds,  one  of  which 
was  that  the  plaintiff  could  not  acquire  title  to  the  said  claims 
by  purchase,  assignment  or  otherwise;  and  upon  the  further  . 
ground  that  there  is  a  defect  of  parties  plaintiff  and  defendant, 
and  that  the  plaintiff  and  defendant  are  one  and  the  same 
identical  person,  and  that  there  was  no  cause  of  action  stated. 

He  also  demurred  to  the  second  cause  of  action  set  forth  for 
lack  of  jurisdiction,  and  because  there  was  another  proceeding 
pending  between  the  same  parties  for  the  same  cause, — that  is, 
the  settlement  of  the  account  of  plaintiff  and  defendant  as  ex- 
ecutrix,— and  her  claim  as  widow  for  an  allowance  was  pending 
at  the  time  in  the  same  court  in  which  this  action  was  insti- 
tuted; also  upon  the  ground  of  a  defect  of  parties  as  stated  in 
the  demurrer  to  the  first  cause  of  action. 

The  court  sustained  the  demurrer  to  both  causes  of  action, 
and,  plaintiff  having  elected  to  stand  upon  her  complaint, 
judgment  was  entered  against  her  and  in  favor  of  defendant. 
The  plaintiff  appeals  from  the  judgment  and  order  of  the  court 
sustaining  the  demurrer  to  the  complaint. 

S.  De  Wolfe^  for  Appellant. 

John  Z.  Baldwin^  and  John  W.  Cotter^  for  Respondent. 
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I.  This  action  is  not  within  the  purview  of  section  167, 
second  division,  probate  practice  act,  compiled  statutes  of  Mon- 
tana, 1887.  The  complaint  does  not  show  that  the  executrix 
was  at  any  time  a  creditor  of  the  decedent.  No  administra- 
trix or  executrix  shall  purchase  any  claim  against  the  estate 
she  represents.  (Probate  Practice  Act,  §  252.)  An  execu- 
trix or  administratrix  acquires  no  right  of  subrogation  by  pur- 
chase of  a  claim  against  the  estate  she  represents.  (7  Am.  & 
Eng.  Ency.  of  Law,  page  314  and  note.)  The  policy  of  the 
law  is  to  prevent  an  executrix  from  being  placed  in  a  position 
which  would  bias  her  against  the  discharge  of  her  duties. 
(2  Law  R.,  R.  &  P.,  §  728;  Mossdy  v.  Lcme,  62  Am.  Dec 
752.)  No  one  can  be  both  plaintiff  and  defendant  in  the  same 
action.  (Barber  on  parties,  page  18;  Trustees  v.  Stewart^  27 
Barb.  553;  Blaisdell  v.  LaM^  14  N.  H.  129;  Byrne  v.  Byme^ 
94  Cal.  676,  29  Pac.  1116,  30  Pac.  196.)  '^t  is  a  first  prin- 
ciple that  in  whatever  capacity  a  person  may  act,  he  never  can 
contract  with  himself,  nor  maintain  an  action  against  himself. '' 
(Eastman  v.  Wright^  6  Pick.  316;  Brown  v.  J/ann,  71  Gal. 
192;  Byrne  v.  Byme^  94  CaL  676.)  If  the  executrix  were 
dissatisfied  with  such  .order  of  the  court,  her  only  remedy  was 
by  an  appeal  therefrom.  (§  324,  page  364,  Compiled  Stat- 
utes of  Montana,  1887.)  Where  a  claim  is  rejected,  the  ex- 
ecutrix's only  remedy  is  to  resign  and  bring  suit  as  any  other 
creditor.  (Alexander  and  Joseph's  Probate  Law  and  Practice, 
page  241;  citing,   Wilhi/ns  v.   Wilkifis^  1  Wash.  Ter.   87.) 

II.  •  The  order  refusing  to  grant  an  allowance  to  the  widow 
was  appealable.  (Code  of  Civil  Procedure,  Sec.  421,  444;  In 
re  McFarland?s  Estate,  10  Mont  446,  462.)  The  order  refus- 
ing to  grant  an  allowance  to  the  widow  being  an  appealable 
order,  and  the  time  having  been  allowed  to  pass,  it  cannot  be 
reviewed  in  the  manner  in  which  the  appellant  now  seeks  to 
have  it  reviewed.  {In  re  Stephens'*  Estate^  83  Cal.  322,  326; 
In  re  Stotts'  Estate,  62  Cal.  403;  In  re  Coutts'  Estate,  87  Cal. 
480,  482.) 

Hunt,  J. — Mrs.  Phillips  is  suing  herself,  her  contention 
being  that  under  our  statutes  she  may  personally  bring  an  ac- 
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tion  for  moneys  alleged  to  be  due  to  her  as  an  individual 
against  herself  acting  in  her  trust  capacity.  But  how  can  a 
party  be  legally  interested  in  each  side  of  a  question  ?  How 
can  Mrs.  Phillips  verify  her  complaint  that  the  moneys  she 
has  sued  for  are  due,  and  that  the  amounts  are  reasonable,  and 
consistently  resist  payment  thereof  by  verifying  an  answer  to 
the  effect  that  the  claims  are  not  due,  and  are  not  reasonable, 
if  such  be  the  case  ?  Manifestly,  on  principle,  the  law  will 
not  permit  a  party  to  be  both  plaintiff  and  defendant  in  an 
action.     Chit  PL  *47. 

Mrs.  Phillips,  in  her  capacity  as  executrix,  is  a  trustee  for 
heirs,  legatees,  and  devisees,  and  her  duty  was  not  to  enter  into 
any  relation,  or  to  do  any  act,  not  consistent  with  the  interests  of 
the  beneficiaries  of  her  trust.  As  executrix  her  relation  was  a 
confidential  one.  Her  duty,  therefore,  was  undivided  to  her 
beneficiaries,  and  she  could  not  put  herself  in  the  conflicting 
attitude  of  a  plaintiff  suing  herself  as  a  defendant,  and  thus 
subject  herself  to  the  temptation  of  acting  contrary  to  the  best 
interests  of  the  legatees,  her  cestuis  que  trustent.  (Pomeroy's 
Eq.  Jur.  §  1077;  BymeY.  Byrne,  94  Cal.  576,  29Pac.  1116, 
and  30Pac.  196.) 

We  are  unable  to  agree  with  the  appellant  that  these  general 
principles  just  stated  are  relaxed  by  section  167  of  the  probate 
practice  act  (Comp.  St.  1887,  2d  div.),  which  provides:  '*If 
the  executor  or  administrator  is  a  creditor  of  the  decedent, 
bis  claim,  duly  authenticated  by  affidavits,  must  be  presented 
for  allowance  or  rejection  to  the  probate  judge,  and  its 
allowance  by  the  judge  is  sufficient  evidence  of  its  cor- 
rectness; and  it  must  be  paid  as  other  claims,  in  due 
course  of  administration.  If,  however,  the  probate  judge 
rejects  the  claim,  action  thereon  may  be  had  against  the 
estate  by  the  claimant,  and  summons  must  be  served  upon 
the  probate  judge,  who  may  appoint  an  attorney  at  the  ex- 
pense of  the  estate  to  defend  the  action.  If  the  claimant 
recovers  no  judgment,  he  must  pay  all  costs,  including  defend- 
ant's fees." 

The  statute  must  be  read  as  it  is.     It  enables  an  adminis- 
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trator  to  collect  a  claim  if  the  decedent  was  his  debtor,  but 
makes  no  provision  for  the  presentation  of  qiaims  paid  by  an 
administrator  or  executor  after  death  and  in  the  course  of 
administration.  It  cannot  be  construed  in  a  manner  to  allow 
this  action  to  stand,  without  countenancing  rules  in  conflict 
with  principles  essential  to  the  safety  and  preservation  of  the 
estates  of  decedents. 

The  views  here  expressed  are  alike  applicable  to  both  causes 
of  action  stated  in  the  complaint,  and  lead  to  an  affirmance  of 
the  judgment. 

Plaintiff  must  have  had,  and  possibly  may  yet  have,  some 
means  of  obtaining  reimbursement  from  the  estate  for  a 
reasonable  outlay  in  the  funeral  expenses  of  her  husband. 
But  it  would  seem  to  lie  in  the  accounting  and  appeal  from  the 
order  of  the  court  disallowing  her  claim.  (Comp.  St.  1887, 
2d  div.  §  446;  Redfield's  Law  and  Practice  of  Surrogate 
Courts,  p.  439.)  In  good  conscience  she  should  be  allowed 
what  is  reasonable,  particularly  if  the  exigencies  of  the  case 
were  such  that  to  obtain  a  place  of  interment  an  advance  of 
money  was  made  by  her  individually. 

It  would  also  seem  that  under  the  statutes  her  remedy  for 
the  refusal  of  the  court  to  make  her  an  allowance  was  by  ap- 
peal. But  she  cannot  maintain  this  action.  Judgment 
affirmed. 

A^rmed, 

Pemberton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 


18  Mont.]  In  re  Phillips'  Estate.  311 


s  18   811 

IN  RE  PHILLIPS'  ESTATE.  .g  gj 

I  18   311 
lSubmittedMayi8,1896.    Decided  June  l,  1896.]  ??L_r*? 

'ExRCUTOhth-  Appeal^Partial  dUtributlon,^Au  executrix  may  appeal  In  her  represen- 
tative capacity  from  an  order  directing  a  partial  distribution  of  the  estate.  (In  re 
McFarland's  E»taU,  10  Mont.  445,  cited;  In  re  Dewar't  EgtaU,  10  Mont.  422,  dis- 
tinguished.) 

SAMB—^ppeaZ  from  order  of  partial  dtstribution— On  an  appeal  by  an  executrix  In  her 
official  capacity,  matters  affecting  her  personal  share  of  the  estate  as  the  widow  of 
the  decedent  and  as  a  legatee,  are  not  brought  before  the  appellate  court  for  review. 

Sams— Partial  dMributlon,— An  order  directing  the  partial  distribution  of  an  estate  will 
be  sustained  on  an  appeal  by  the  executrix,  where  it  appeared  tliat,  after  deducting 
the  amount  to  be  distributed  from  the  balance  in  the  hands  of  the  executrix,  as  shown 
by  her  final  report,  there  remained  a  sufficiency  to  pay  a  legacy  to  her  as  widow,  and 
all  expenses  of  administration  as  well  as  her  claim  for  an  allowance  for  support  dur- 
ing the  settlement  of  the  estate. 

Sams— PartioZ  diBtributUmr— Objections  by  executrix,— It  is  no  objection  to  an  order  di- 
recting the  partial  distribution  of  an  estate,  that  the  final  account  of  the  executrix 
had  not  been  allowed,  and  hence  it  could  not  be  known  what  amount  was  subject  to 
distribution,  where  the  order  was  conditioned  upon  the  giving  of  a  bond  to  the  execu- 
trix to  indemnify  the  estate. 

Same— Same.— The  pendency  of  a  suit  brought  by  the  executrix  in  her  personal  capacity 
against  herself  in  her  representative  capacity  to  recover  for  moneys  paid  for  funeral 
expenses,  whereby  the  amount  subject  to  distribution  was  rendered  uncertain,  was 
properly  Ignored  by  the  court  as  an  objection  to  an  order  of  partial  distribution, 
where  it  had  already  been  decided  that  such  action  could  not  be  maintained. 

Wills— Xiecrary-Testa/or's  Intend— By  a  clause  in  a  will  which  provided  that  "Under 
none  of  the  provisions  of  this,  my  last  will,  shall  the  share  of  my  wife  be  less  than 
17,000,"  inclusive  of  certain  described  life  insurance  amounting  to  15,000.  it  was  the 
testator's  intent  that  his  wife  should  be  a  preferred  legatee  Ui  the  sum  of  $2,000,  to  be 
paid  out  of  his  estate. 

Admikistkation— AUoioanctf  to  wldow.^Semble^  a  widow  is  entitled  as  a  matter  of 
right  to  a  reasonable  allowance  during  the  progress  of  the  settlement  of  the  estate, 
and  her  financial  ability  to  support  herself  without  such  aid  is  Immaterial  in  de- 
termining her  right  to  such  allowance. 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

Probate  Proceeding.  An  order  directing  a  partial  dis- 
tribution of  the  estate  was  made  by  McHatton,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  appeal  by  Anna  M.  Phillips,  as  executrix  of 
the  will  of  Geo.  W.  Phillips,  deceased.  Mary  A.  Snively,  a 
legatee,  under  the  will  of  Geo.  W.  Phillips,  and  Henry  Camp, 
acting  for  several  other  legatees,  applied  to  the  court  for  a 
partial  distribution.     The  petition  of  Mary  A.   Snively  sets 
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forth  that  the  executrix  on  the day  of  February,  1694;, 

filed  her  account,  denominated  an  ^'annual  account";  that  the 
same  was  allowed  and  settled  on  the  28th  day  of  April,  1894, 
with  the  exception  of  certain  items  therein,  which  were  dis- 
allowed; that  it  appeared  from  said  account  so  allowed  by  the 
court,  that  the  claims  against  the  estate  amounted  to  $4,943.- 
70,  and  that  the  assets  of  the  estate,  in  cash  collected, 
amounted  to  $12,354,  leaving  a  balance  to  the  credit  of  the 
estate  of  over  $9,000,  subject  to  distribution;  that  notice  to 
creditors  was  duly  given;  that  the  time  for  filing  claims 
against  the  estate  had  passed;  and  that  all  claims,  allowed  and 
disallowed,  amounted  to  $4,943.70.  It  also  set  forth  that 
the  estate  is  but  little  indebted,  and  that  the  legacies  may  be 
paid  by  partial  distribution. 

Anna  M.  Phillips,  executrix,  objected  to  the  order  of  dis- 
tribution,  ''said  objection  being  made  as  well  on  her  own 
personal  behalf,  as  a  legatee  under  the  will  of  the  said  Geo. 
W.  Phillips,  deceased,  and  also  as  a  claimant  against  said 
estate,  as  in  her  capacity  as  executrix  of  the  will  of  said 
George  W.  Phillips,  deceased."  Her  grounds  of  objection 
as  executrix  were  that  her  accounts  had  not  yet  been  passed 
upon,  and  that  there  was  litigation  pending,  involving  allow- 
ances sued  for  in  Phillips  v.  PhUlipa^  a/nte^  p^ge  305.  In 
her  individual  capacity  she  objects  because  the  will  nlade  her 
a  principal  legatee,  and  bequeathed  to  her  in  no  event  less 
than  $7,000,  inclusive  of  two  policies  of  insurance,  amount- 
ing to  $5,000,  and  because  all  other  bequests  made  in  the  will 
are  subject  to  said  bequest.  She  also  objected  because,  if 
distribution  be  made  before  the  final  determination. of  the 
suit  above  referred  to,  it  could  not  be  determined,  in  advance, 
whether  or  not  there  would  be  enough  remaining  to  pay  the 
amount  bequeathed  to  said  Anna  M.  Phillips  under  the  will. 
The  executrix  asked,  also,  that  the  will  be  considered  by  the 
court  in  deciding  the  application  for  distribution. 

S.  De  Wolfe^  for  Appellant. 

John  W.  Cotter^  for  Respondent. 
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An  executrix  or  administratrix  in  her  official  capacity  can- 
not appeal  from  an  order  entering  a  decree  of  distribution. 
{In  re  DewarU  Estate,  10  Mont  422,  424;  Bates  v.  Ryberg^ 
40  Cal.  463;  E%taie  of  Wright,  49  Cal.  550;  Estoite  of  Ma/r- 
rey,  65  Cal.  287;  MerrifieldY.  Longmire,  66  Cal.  180.)  The 
fact  that  the  administratrix  has  an  interest  as  an  individual  in 
the  estate  as  one  of  the  legatees  will  not  entitle  her  to  prose- 
cute this  appeal  as  such  executrix.  {In  re  Dewar^s  Estate,  10 
Mont.  422,  424;  Bates  v.  Ryberg,  40  Cal.  463;  Estate  of 
Marrey,  65  Cal.  287;  Merrifiddv.  Longmire,  66  Cal.  180.) 
The  t-ecord  not  showing  the  facts  upon  which  the  court  made 
the  finding  and  order,  and  all  of  the  proceedings  appearing 
regular  upon  their  face,  and  the  facts  found  by  the  court  show- 
ing that  the  condition  of  the  estate  warranted  the  court  in 
making  the  order,  the  order  should  be  affirmed.  {Estate  of 
Kelly,  63  Cal.  106;  Estate  of  Dunn,  66  Cal.  378.)  Upon  the" 
filing  of  the  petitions  for  partial  distribution,  and  the  facts 
found  by  the  court  as  recited  in  the  order,  which  is  conclusive 
upon  this  appeal,  as  we  submit,  the  court  was  warranted  in 
ordering  a  partial  distribution.  (Probate  Practice  Act,  Sec. 
284;  Estate  of  Prichett,  52  Cal.  94;  Schouler  on  Executors 
and  Administrators,  Sees.  504,  527.) 

William  Scallon,  for  Respondent  Snively. 

Hunt,  J. — It  is  argued  by  the  respondents  that  this  appeal 
will  not  lie  because  it  was  taken  by  Anna  M.  Phillips  in  her 
capacity  as  executrix  of  the  will  of  her  husband.  To  support 
the  argument  the  case  of  Dewars^  Estate,  10  Mont.  422,  is 
relied  on.  There  the  administrator  appealed  from  an  order 
sustaining  certain  objections  to  the  administrator's  final 
account,  and  from  the  decree  of  distribution.  It  was  decided 
that  in  his  official  character  the  appellant  had  no  interest  in 
the  decree  of  distribution,  and  his  appeal  was  therefore  dis- 
missed. No  statute  was  cited  giving  the  administrator  any 
rigit  to  resist  the  proceeding  or  order  of  the  court  appealed 
from.  But  in  this  case  the  appeal  is  from  an  order  of  partial 
distribution,   applied  for  under  sections  284,   285,   Probate 
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Practice  Act  (Comp.  St.  1887),  where,  after  the  lapse  of  four 
months  from  the  issuing  of  letters  testamentary,  a  legatee 
may,  upon  giving  certain  security,  apply  for  the  legacy  or 
share  of  the  estate  to  which  he  is  entitled. 

By  section  286  of  the  Code  such  an  application  may  be 
resisted  by  the  executor  or  any  person  interested  in  the 
estate.  It  was  so  decided  in  Estate  of  Kdley^  68  Cal.  106, 
upon  an  appeal  from  an  order  of  partial  distribution  made 
under  a  statute  of  that  state  (section  1660,  Code  Civ.  Proc 
Cal.),  precisely  like  section  286  of  the  Montana  Probate  Code. 
The  reason  of  the  statute  must  be  that  the  executor,  who 
is  strictly  bound  to  see  to  it  that  the  estate  is  preserved  for 
distribution  to  creditors  and  others  who  may  be  entitled  thereto 
upon  final  distribution,  is  interested  in  resisting  any  order  of 
distribution,  made  before  final  settlement,  by  which  the  assets 
of  the  estate  may  be  dissipated  to  the  injury  of  creditors' 
rights.  But,  when  final  distribution  is  ordered,  and  his 
official  trust  is  about  terminated,  and  the  creditors  have 
had  full  time  to  present  their  claiHis,  and  all  claims  have  been 
presented,  and  the  heirs  and  legatees  are  in  court,  having  done 
his  duty  by  preserving  the  estate  for  distribution,  then,  as 
executor,  he  can  have  no  interest  in  a  claim  of  one  legatee  as 
against  others,  at  the  expense  of  the  estate. 

This  appellant,  therefore,  had  the  right  to  appeal,  as  execu- 
trix from  the  order  allowing  a  partial  distributive  share  of 
the  estate  to  the  respondents.  (Code  Civ.  Proc.  1887,  §  445; 
In  re  McFarland?%  Estate^  10  Mont.  446.) 

But  as  the  appeal  was  taken  by  her  in  her  official  capacity 
we  are  limited  to  the  consideration  of  any  matters  affecting 
her  as  executrix  of  the  estate.  In  her  individual  capacity 
she  does  not  appeal.  Matters  affecting  only  her  personal 
share  of  the  estate,  as  the  widow  of  decedent,  and  as  a  legatee, 
are,  therefore,  not  before  us.  {Merrifidd  v.  Longmi/re^  66 
Cal.  181,  4  Pac.  1176;  Estate  of  Marrey,  65  Cal.  287,  3  Pao. 
896;  In  re  Jeamp,  80  Cal.  625,  22  Pac.  260.)  But;  as 
executrix^  she  has  no  cause  of  complaint.  In  her  objections 
she  states  that,  by  her  final  report  filed,  the  balance  in  her 
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hands  is  ^9,659.05.  Of  this  amount  f4,100  was  ordered  dis- 
tributed to  the  legatees  under  the  will,  leaving  in  her  hands 
$5,559.05.  This  $5,559.05  is  sufficient  to  cover  $2,000  ](Jay- 
able  to  the  widow  by  the  eighth  clause  of  the  will,  besides  all 
expenses  of  administration,  and  will  still  leave  enough  to  cover 
the  claim  of  the  widow  for  a  reasonable  family  allowance,  if, 
by  the  statute,  she  is  entitled  to  the  same.  As  executrix, 
therefore,  Mrs.  Phillips  is  not  aggrieved. 

One  of  the  appellant's  objections  particularly  set  forth,  is 
that  she  had  presented  her  final  account  as  executrix,  but  the 
same  had  not  been  acted  upon  by  the  court;  hence  it  could  not 
be  known  what  amount  remained  in  the  hands  of  the  executrix 
subject  to  distribution,  nor  what  amount  should  be  paid  to  the 
several  legatees  under  the  will.  This  is  answered  by  the 
record  fact  that  the  respondents  only  asked  a  partial  distri- 
bution, as  contemplated  by  law,  and  were  only  awarded  a 
partial  distribution  upon  giving  bond  to  the  executrix  to 
indemnify  the  estate.  Presumably  the  court  made  the  decree 
upon  a  showing  which  warranted  the  order.  If  appellant 
were  correct,  and  partial  distribution  can  only  be  had  after 
final  accounts  are  allowed,  there  would  be  no  use  of  the  pro- 
ceeding for  a  partial  distribution,  and  the  benefits  of  the 
statutes  might  be  entirely  lost.  It  was  to  avoid  the  hardship 
often  incident  to  the  long  delays  of  the  final  accounting  that, 
upon  a  sufficient  showing,  partial  distribution  might  be  had. 

The  next  principal  objection  made  by  the  executrix  is  that 
an  action  was  pending  against  the  executrix  to  recover  the  sum 
of  $2,521.25  for  moneys  paid  by  the  appellant  in  her  indi- 
vidual capacity  to  defray  funeral  expenses  of  the  decedent, 
and  that  until  that  action  was  decided,  the  court  could  not 
determine  the  amount  of  the  funds  which  would  be  subject  to 
the  payment  of  the  legacies  contained  in  the  will,  or  whether 
there  would  be  sufficient  to  pay  the  partial  amount  directed  to 
be  paid  by  the  order  of  the  court  appealed  from  in  this  case. 
The  decision  in  the  case  of  Phillips  v.  PhillipSy  Executrix, 
ant€y  page  305,  is  that  the  plaintiff  could  not  maintain  the 
action  referred  to.     The  court,  therefore,  properly  ignored 
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the  above  mentioned  suit  of  Mrs.  Phillips,  and  her  objections 
on  account  of  its  pendency,  and  included  the  sum  of 
$2,£k21.25  in  the  estimate  of  funds  in  the  hands  of  the 
executrix. 

We  have  referred  to  a  payment  to  the  widow  under 
the  eighth  clause  of  the  decedent's  will.  It  is  doubtful 
whether  the  will  is  before  us  at  all  for  direct  construction; 
but,  as  the  meaning  of  the  testator's  language  was  argued  by 
counsel,-  and  as  our  opinion  will  doubtless  facilitate  the  final 
settlement  of  the  estate,  which  is  desired  by  all  parties,  we 
have  considered  the  provision  in  dispute.  The  decedent,  after 
directing  the  payment  of  the  expenses  of  his  last  sickness  and 
funeral,  and  the  payment  of  the  allowance  by  law  made  to  his 
family  surviving  him,  and  all  his  just  debts,  bequeathed  to  his 
wife,  Anna  M.  Phillips,  all  his  property,  ''she  to  pay  the  be- 
quests following. ' '  Then  followed  bequests  to  his  brother, 
his  parents,  a  friend,  and,  in  case  of  his  death  by  accident, 
certain  additional  bequests  to  his  sister  and  her  daughter.  By 
the  eighth  clause  of  the  will  the  testator  provided  as  follows: 
'  'Under  none  of  the  provisiona  of  this,  my  last  will,  shall  the 
share  of  my  wife,  Anna  M.  Phillips,  be  less  than  $7,000,  in- 
clusive of  the  $3,000  policy  on  my  life  in  the  Royal  Arcanum, 
and  another  $2,000  policy  on  my  life  in  the  Ancient  Order  of 
United  Workmen,  payable  now  to  her." 

We  think  the  testator  intended,  by  the  language  quoted, 
that  his  wife  should  be  a  preferred  legatee  in  the  sum  of 
$2,000,  to  be  paid  out  of  his  estate.  We  regard  the  refer- 
ences to  the  policies  of  life  insurance  as  recognitions  of  the 
fact  that,  by  adding  $2,000  of  his  money  to  the  $5,000  insur- 
ance to  come  to  her  as  her  own,  she  would  be  comfortably 
provided  for.  The  testator  simply  desired  that,  when  he  died, 
his  wife  should  be  worth  the  sum  of  $7,000, — $6,000  of  her 
own  by  policies,  and  $2,000  from  his  estate. 

As  said  before,  the  matter  of  the  allowance  by  the  widow 
not  being  before  the  court  by  this  appeal,  no  decision  is  made 
upon  the  action  of  the  district  court  in  disallowing  her  claim  of 
allowance.    It  would  seem,  however,  by  a  recent  decision  of  the 
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supreme  court  of  California  (m  re  Lux^a  Estate^  100  Cal.  593, 
35  Pac.  341),  that  the  widow  was  entitled,  as  a  matter  of 
right,  to  a  reasonable  allowance  during  the  progress  of  the 
settlement  of  the  estate,  and  that  her  financial  ability  to  sup- 
port herself  without  aid  from  the  estate  is  immaterial  in  con- 
sidering the  question  of  her  right  to  such  allowance.  Judg- 
ment affirmed. 

Affirrried, 

Pemberton,  C.  J.  concurs.     De  Witt,  J.,  not  sitting. 


PARBERRY,  Respondent,  v.  WOODSON   SHEEP  COM- 
PANY, FIRST  NATIONAL  BANK  OF   WHITE 
SULPHUR    SPRINGS,    Intervenor, 
Appellant. 

[Submitted  May  22, 1890.    Decided  June  1, 1896.] 

ATTACHMBNT~intorMntlO't--Corporat/on--PurehaM  of  stO0^.— Where  a  creditor  hold- 
ing junior  attachment  on  defendant's  property,  intervened  in  the  action  of  the 
prior  atiachlnR  creditor  against  the  defendant  and  alleged  that  the  notes  sued  on  hy 
the  original  plaintiff  were  given  by  the  defendant  company  as  the  consideration  for  the 
pretended  purchase  by  it  of  the  plaintiff's  stock  m  the  company,  and  were  void,  a 
finding  that  the  notes  were  not  given  for  the  stock,  but  for  real  and  personal  property 
sold  by  the  plaintiff  to  tlie  defendant  company,  is  supported  by  evidence  that  at  the 
time  of  the  organization  of  the  company,  the  capital  stock  of  which  consisted  of  160,- 
000  shares,  the  three  trustees  Issued  to  themselves  each  one  share  of  the  capital  stock 
of  the  company  and  a  certificate  for  the  balance  of  the  stock  to  the  plaintiff,  upOn 
wbich  was  endorsed  an  assignment  ti  ansferrlng  the  stock  to  the  company,  which 
plaintiff  immediately  signed  and  redelivered;  that  the  transaction  was  at  the  request 
of  the  trustees  and  done  for  their  accommodation  and  wholly  without  consideration, 
and  that  thereafter  the  defendant  company  purchased  of  the  plaintiff  real  estate  and 
personal  property,  paying  therefor  part  cash  and  the  balance  in  the  notes  sued  on 
with  125,000  shares  of  its  capital  stock  as  collateral  security. 

BAUTi—Waiver  of  seeurity.—A  finding  that  the  claim  of  an  attaching  creditor,  for  wliich 
the  defendant  company  had  issued  stock  as  collateral  security,  was  not  secured  by 
any  mortgage,  lien  or  pledge  upon  real  or  personal  property,  at  the  time  of  the  com- 
mencement of  his  action,  is  supported  by  evidence  that  the  defendant  company  was 
then  In  debt  $8k,ooo  with  assets  estimated  at  from  $25,000  to  $49,000;  that  plaintiff, 
prior  to  beginning  suit,  mailed  the  st<>ck  which  he  considered  of  no  value  to  the  com- 
pany's president;  that  the  latter  was  then  absent  from  the  state,  and  the  stock  was 
re-mailed  to  plalniiff  by  another  person,  who  appeared  to  represeiit  the  president  of 
the  company,  and  whs  received  by  a  person  in  plaintiff's  office  and  never  actually  re- 
turned to  pUtlntlff ;  that  on  the  return  of  the  company's  president  the  stock  was  de- 
livered to  him  and  retained  without  objection.  In  such  case  the  plamtiff  could  waive 
his  rights  to  the  pledge  of  the  stock  as  security  for  his  debt  and  attach  the  defend- 
ant's property. 
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Appeal  from  Ninth  Judicial  District^  Meagher  Covnty, 

Action  by  intervening  creditor  to  determine  priority  of  at- 
tachment liens.  The  case  was  tried  before  Henry,  J.  Plaint- 
iff had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  by  attachment,  commenced  in  the  district 
court  of  Meagher  county,  by  the  plaintiff  against  the  defend- 
ants, on  the  29th  day  of  January,  1894,  to  recover  the  sum  of 
$34:,  763. 78  on  certain  promissory  notes.  The  attachment  affi- 
davit is  in  the  usual  form,  and  the  last  clause  of  it  reading  as 
follows  :  <'And  that  the  same -is  now  due,  and  that  the  pay- 
ment of  the  same  is  not  secured  by  any  mortgage,  lien,  or 
pledge  upon  real  or  personal  property."  The  writ  was  levied 
upon  the  property  .belonging  to  the  defendant  sheep  company, 
and  is  the  first  in  point  of  time.  The  summons  in  the  action 
was  duly  served.  The  sheep  company  appeared  in  the  action, 
and  demurred  to  plaintiff's  ^omplaint.  February  24,  1894, 
the  intervenor  also  began  an  attachment  suit  against  the  Wood- 
son Sheep  Company.  On  the  26th  day  of  February,  1894, 
the  intervenor  filed  its  complaint  in  intervention  in  the  case. 
On  this  last  day,  plaintiff  was  permitted  to  amend  his  affidavit 
in  attachment.  Such  amendment  consisted  in  the  statement  to 
the  effect  that  at  one  time  plaintiff  had  125,000  -shares  of  the 
capital  stock  of  the  sheep  company  as  collateral  security  for 
his  debt,  and  that  he  had  returned  the  same  to  the  company 
before  commencing  this  suit,  and  further  facts  showing  that 
such  stock  was  nugatory  and  worthless  by  reason  of  insolvency 
of  said  sheep  company;  such  insolvency  having  arisen  subse- 
quent to  the  original  pledge  of  the  stock  by  the  company's  in- 
curring further  indebtedness,  and  by  reason  of  its  disposing  of 
part  of  its  property,  and  by  reason  of  great  depreciation  in 
value  of  the  residue. 

The  intervenor,  in  its  complaint  of  intervention,  contends 
that,'  at  the  time  plaintiff  commenced  his  action  by  attachment, 
his  claim  was  secured  by  the  125,000  shares  of  the  capital 
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stock  mentioned '  above,  and  that,  therefore,  he  was  not  en- 
titled to  his  attachment.  The  intervener  further  alleges  in  its 
complaint  that  the  defendant  Woodson  Sheep  Company  was 
organized  about  the  3d  day  of  July,  1891,  with  a  capital  stock 
of  $150,000,  divided  into  150,000  shares,  of  $1  each;  and  that 
shortly  after  such  organization,  plaintiff  purchased  149,997 
shares  of  the  capital  stock  thereof;  and  that  a  certificate  there- 
for was  thereupon  duly  issued  and  delivered  to  said  plaintiff 
by  said  corporation;  and  that  thereafter  plaintiff  made  a  pre-' 
tended  sale  of  149,997  shares  of  said  capital  stock  to  said  cor- 
poration, at  the  agreed  price  of  $72,000,  and  received  for  said 
stock  different  notes,  upon  which  he  brings  this  action,  as  a 
part  of  the  consideration  therefor;  and  that  the  sole  considera- 
tion for  said  notes  was  the  transfer  of  said  shares  of  stock  to 
said  defendant,  but  of  which  fact  and  transaction  this  inter - 
Tenor  had  no  knowledge  or  intimation  until  long  after  said  in- 
debtedness of  said  Woodson  Sheep  Company  to  the  intervenor 
had  been  incurred,  and  by  reason  thereof  the  intervenor  con- 
tends that  the  notes  sued  on  are  null  and  void. 

The  recor4  shows  that  on  February,  1891,  the  plaintiff  was 
the  owner  of  a  large  quantity  of  property,  consisting  of  real 
estate  contracts  with  the  Northern  Pacific  Railroad  Company 
for  the  purchase  of  certain  railroad  lands,  sheep  and  ranch 
equipments,  such  real  estate  amounting  to  some  8,000  acres, 
and  the  personal  projperty  consisting  of  14:,  600  head  of  sheep, 
and  considerable  other  property. 

On  July  3,  1891,  John  A.  Woodson,  Waller  Shobeand  W. 
B.  Baker  organized  the  Woodson  Sheep  Company.  On  July 
14;th,  in  said  year,  the  first  meeting  of  said  persons,  as  trus- 
tees of  said  company,  was  held.  To  complete  their  organiza- 
tion, these  gentlemen  issued  to  themselves  each  one  share  of 
the  capital  stock  of  the  company,  and  149,997  shares  to  the 
plaintiff.  At  the  time  the  certificate  for  the  149,997  shares 
was  issued  to  plaintiff,  it  had  indorsed  upon  it  an  assignment 
or  words  transferring  the  stock  to  the  company,  which  at  the 
request  of  the  trustees,  was  immediately  signed  by  the  plaint- 
iff, and  the  certificate  redelivered  by  him  to  the  company.  The 


320  Pabberby  v.  Woodson  Sheep  Co.     [Mar.  T.'96 

plaintiff  had  never  subBcribed  for  any  of  the  stock  of  the  com- 
pany. The  transaction  above  stated  appears  to  have  been 
solely  at  the  request  of  the  gentlemen  named  as  trustees  of  said 
company,  and  for  their  accommodation,  and  without  any  other 
consideration  or  for  any  other  purpose.  At  that  time  the 
company  had  not  yet  commenced  to  do  business,  nor  had  it 
any  assets  or  debts.  Prior  to  said  14th  of  July,  there  had 
been  some  negotiations  between  the  gentlemen  mentioned  and 
the  plaintiff  looking  to  the  purchase  of  the  real  and  personal 
property  of  the  plaintiff.  Such  purchase  was  consummated  on 
August  14,  1891;  the  company  paying  therefor  $12,280  in 
cash,  and  delivering  their  three  notes  dated  July  15,  1891, 
and  being,  respectively,  for  $9,146,  $22,550  and  $24,803. 
As  collateral  security,  the  company  delivered  to  plaintiff 
125,000  shares  of  its  capital  stock.  These  shares  of  stock 
were  the  only  security  held  by  plaintiff  for  this  indebtedness. 
These  notes  were  partly  paid  before  the  commencement  of  this 
suit,  leaving  the  amount  sued  for  unpaid. 

The  Woodson  Sheep  Company  became  indebted  to  intervenor 
in  October,  1893.  .  At  the  time  plaintiff  commenced  this  suit, 
the  defendant  company  was  in  debt  $88,000,  and  its  assets 
were  estimated  at  from  $25,000  to  $49,000.  Prior  to  the  be- 
ginning of  this  suit,  the  plaintiff  returned  the  stock  held  by 
him  as  collateral  security  to  Woodson,  the  president  of  the  de- 
fendant company,  because  he  considered  it  of  no  value. 
Plaintiff  placed  the  stock  in  an  envelope,  and  directed  it  to 
John  A.  Woodson,  White  Sulphur  Springs.  At  that  time 
Woodson  was  absent  from  the  state,  in  Chicago.  The  lot  was 
received  by  a  Mrs.  Baker,  who  seemed  to  represent  Woodson, 
and  she  remailed  the  stock  to  the  plaintiff.  The  stock,  how- 
ever, was  received  by  a  Mr.  Hampton,  in  plaintiff's  office,  and 
was  never  actually  returned  to  plaintiff;  but,  on  Woodson's  re- 
turn from  Chicago,  the  stock  was  delivered  to  him,  and  he  kept 
possession  without  objection,  and  had  possession  of  it  at  the 
time  this  suit  was  tried. 

The  case  was  tried  by  the  court  without  a  jury.  The  court 
found  as  a  fact  that  the  notes  sued  on  by  plaintiff  were  not 
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given  for  the  stock  of  the  Woodson  Sheep  Company,  but  for 
the  property  embracing  real  estate,  sheep  and  other  personal 
property  sold  by  plaintiff  to  the  Woodson  Sheep  Company. 
The  court  also  found,  as  a  matter  of  fact,  that,  at  the  time  of 
the  commencement  of  plaintiff's  action,  his  claim  was  not  se- 
cured by  any  lien,  pledge  or  mortgage  on  any  personal  or  real 
property;  and,  on  these  findings,  the  court  rendered  judgment 
in  favor  of  plaintiff. 

The  intervenor  made  a  motion  for  a  new  trial,  which  was 
overiuled,  and  from  the  judgment  and  order  overruling  the 
motion  for  a  new  trial  the  intervenor  appeals. 

McConnell,     Clayherg  cfe   Gunn^    Smith   <&    GormZey,    and  • 
77iomp8on  cj&  Maddox,  for  Appellant. 

I.  The  affidavit  for  attachment  is  jurisdiction.  It  must  be 
sufficient  under  the  statute  to  authorize  the  issuance  of  the 
writ  and  must  be  true  in  fact  or  the  proceeding  is  void. 
(Waples  on  Attachment,  §§  112,  143,  157;  Drake  on  Attach- 
ments, §§  86,  87  and  89;  Murphy  v.  Montandoriy  29  Pac.  851; 
Mentzei'  v.  EllUon^  43  Pac.  464.)  Where,  therefore,  a 
plaintiff  has  had  security  for  his  claim,  but  the  security  has 
become  insufficient  or  nugatory,  the  statement  in  an  affidavit 
for  attachment  that  the  payment  of  the  claim  <  4s  not  secured 
by  any  mortgage,  lien  or  pledge  upon  real  or  personal  prop- 
erty" is  untrue,  because  under  the  statute  the  ground  upon 
which  the  writ  is  asked  does  not  exist.  [Murphy  v.  Montan- 
don^  29  Pac.  851;  Mat  hews  v.  Dennmore^  43  Mich.  461;  Gess- 
ner  v.  Palmateer,  89  Cal.  89;  Willman  v.  Friedman ^  35  Pac. 
37. )  An  affidavit  in  the  alternative  is  not  good.  (  Wilke  v. 
Cohn,  54  Cal.  212;  Elling  v.  Kirhpatrick,  6  Mont.  119.) 
Where  the  security  has  become  insufficient  or  nugatory  by  the 
act  of  the  plaintiff,  he  is  not  entitled  to  an  attachment.  ( Page 
V.  Latham^  63  Cal.  76;  Beaudi^y  v.    Vache^  45  Cal.  3.) 

II.  Plaintiff  undertook  to  cure  the  infirmities  of  the  orig- 
inal affidavit  by  the  filing  of  an  amended  affidavit.  The 
amendment  was  unauthorized  because  (1)  the  original  affidavit 
was  void;  (2)  because  appellant  had  acquired  a  lien   upon  the 
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property  of  the  said  Woodson  Sheep  Company  by  virtue  of 
its  writ  of  attachment  and  filed  its  complaint  in  intervention, 
attacking  plaintiff's  attachment  before  said  amendment  was 
offered  or  made.  (Whitney  r.  Brumette^  15  Wis.  57;  WiUe 
V.  Meyer^  11  Wis.  300;  Drake  on  Attachments,  §§  113, 
87,  89;  Wvniers  v.  Pearson^  72  Cal.  553;  Rupert  v.  Haug, 
87  N.  Y.  141.) 

III.  It  is  well  established  that  where  the  writ  was  issued 
without  jurisdiction  a  subsequent  attaching  creditor  can  take 
advantage  of  this  fact.  {National  Papetire  v.  Kinsey^  23 
Atl.  276;  Batemanv.  Rameey,  12  S.  W.  235:  Davis  v.  Ep- 
pinger,  18  Cal.  379;  Speyer  v.  Thurles,  21  Cal.  227;  CoghiU 
V.  Marks,  29  Cal.  673.) 

lY.  The  provisions  of  the  statute  as  to  what  a  process 
shall  contain  are  mandatory,  and  a  failure  to  observe  the  same 
renders  the  process  void.  {Place  v.  Riley,  98  N.  Y.  1;  Saw- 
yers. Robertson,  11  Mont.  416;  Sidwell  v.  Schumacher,  99 
111.  433.) 

V.  The  notes  described  in  plaintiff's  complaint  were  exe- 
cuted and  delivered  by  the  defendant  corporation  in  payment 
for  149,997  shares  of  the  capital  stock  of  said  company  there- 
tofore issued  to  the  plaintiff  and  were  therefore  void.  Even 
in  the  absence  of  a  statutory  prohibition  a  corporation  cannot 
purchase  or  deal  in  its  own  stock.  (Morowetz  on  Corpora- 
tions, §§  112,  431,  434,  793;  Crandall  v.  Lincoln,  52  Am. 
Rep.  560;  Copenv.  (rreenlease,  38  Ohio  St.  275;  Heggie  v. 
Loan  Association,  12  S.  E.  275;  Union  National  Bank  v. 
Douglas  McCrary,  86;  Glenn  v.  Scott,  28  Fed.  804;  German 
Sa/vings  Bank  v.  Wul/ekuhler,  19  Kan.  60;  Bank  of  JR, 
Madison  v.  Alden,  129  U.  S.  372;  Aheles  v.  Cochran,  31  Am. 
Rep.  194;  State  v.  Association,  35  Ohio  St  263;  Morgan  v. 
Lewis,  17  N.  E.  568;  Thompson  on  Corporations,  §  2054  et 
seq.\  Galviny,  MacM.  Co,,  14  Mont.  508;  Cook  on  Stock 
and  Stockholders,  §  312;  In  re  Columbia  Bank,  23  Atl.  626. ) 
The  English  authorities  are  unanimous  in  support  of  the  doe- 
trine  that  a  corporation  can  not  purchase  or  deal  in  its  own 
stock.  (Brice  on  Ultra  Vires,  94;  Beach  on  Corporations, 
section  395.) 
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YI.  Although  intervenor  was  not  a  creditor  of  the  oor- 
poration  at  the  time  of  the  pretended  sale  of  said  stock  and  the 
execution  and  delivery  of  the  notes  in  question  to  the  plaintiff 
Parberry,  it  has  a  right  to  complain  of  such  transaction  upon 
the  principle  that  the  capital  or  assets  of  a  corporation  is  a 
trust  fund  for  the  benefit  of  creditors,  and  any  distribution  of 
such  fund  to,  or  withdrawal  thereof  by,  its  stockholders  is 
a  wrong  upon  subsequent  as  well  as  existing  creditors. 
(XoM  V.  LUimthal^  81  Cal.  378;  WiUiams  v.  Boice^  38  N.  J. 
E.  364;  McKnaickY,  Seymxmr^  50  N.  W.  1116;  AUing  v. 
Ward,  24  N.  E.  661;  Cook  on  Stock,  Sees.  42  and  199.) 

Max  Waterman  and  IL  G.  Mclntire,  for  Respondent. 

I.  The  plaintiff  had  the  right  to  return  his  security  if  he 
saw  fit  to  do  so.  (Drake  on  Attachment,  6th  Ed.  §  36;  Woody 
y.  Jamieson,  40  Pac.  61.)  Our  statute  expressly  permits  an 
attaching  creditor  to  disregard  nugatory  or  inadequate  security. 
(Compiled  Statutes  p.  104,  §  181;  Elling  v.  Kirkpatrickj  6 
Mont.  119.)  The  aflSdavit  was  amendable.  {Josephiy.  Mady 
Clothing  Co,^  13  Mont.  203.)  It  is  true  that  under  certain 
contingencies  a  creditor  is  permitted  to  intervene  in  an  attach- 
mept  suit  and  assail  the  validity  of  a  prior  attachment,  but 
this  right  is  confined  to  such  irregularities  as  affect  substantial 
rights  of  the  creditor,  such  as  which  if  allowed  to  prevail 
would  be  a  fraud  upon  him,  as  for  instance,  where  the  debt 
sued  on  is  fictitious,  or  fraudulent,  or  prematurely  brought. 
(Drake  on  Attachment,  6th  Ed.  Sec.  273;  Waples  on  Attach- 
ment, p.  477;  Fridenhei*g  v.  Pierson^  18  Cal.  166;  Patrick  v. 
Montador,  13  Cal.  444;  Leppd  v.  Beck,  (Colo.)  31  Pac.  186; 
Foster  v.  Jones,  1  McCord,  116;  Nenny  v.  Schluter,  62  Tex. 
329;  Rvdolfy.  McDonald,  6  Neb.  164;  Orry.  Lindsey  Shoe 
Store,  18  S.  W.  309;  Gilkerson-Sloss  Com,  Co.  v.  Bond,  11 
So.  Rep.  221.) 

II.  In  the  absence  of  express  statutory  prohibition  a  com- 
pany may  purchase  its  own  stock.  This  conclusion  has  been 
reached  by  every  court  that  has  had  the  question  before  it, 
with  possibly  the  exception  of  those  of  two  or  three  states. 
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(Cook  on  Stocks,  Etc.  (2iid  Ed.)  §  311;  Boone  on  Corpora- 
tions, §  107;  Beach  on  Corporations,  395;  JSao  I^arte 
HolmeSy  5  Cowen,  426;  City  Bank  v.  Bruse,  17  N.  Y. 
507;  American  B,  Co.  v.  Ilaven^  101  Mass.  398;  Dupee 
V.  Boston  Water  Power  Co.y  114  Mass.  37;  Coleman  v. 
Columbia  OU  Co.,  51  Pa.  St.  74;  Chicago  Etc.  R.  R. 
Co.  V.  Marsielles,  84  III.  145;  Clapp  v.  Peter%on,  104  111. 
220;  FraBery.  Bitchie^  8  Bradw.  554;  Hartridge  v.  Bock- 
well^  (Ga.)  R.  M.  Charlton  260;  Blalocky.  KemergviUe  M* f  g 
Co.,  (N.  C.)  14  S.  E.  Rep.  501;  Snyder \.  Trinitas  Peitroleum 
Co.,  (Cal.)  13  Pac.  479;  Bank  v.  Transportation  Co.,  18  Vt 
138;  First  Nat.  Bank  v.  Salem  Capital  Flour  Mills  Co.,  39 
Fed.  p.  96,  (a  case  from  Oregon);  ImcaLumher  Co.  v.  Foster, 
49  la.  25,  S.  C.  31  Am.  Rep.  140;  Bollins  v.  Shaver  Wagon 
and  Carriage  Co.,  (Iowa)  45  N.  W.  Rep  1037.)  The  reason 
given  by  such  cases  as  hold  the  contrary  is  that  by  a  sale  to 
the  corporation  the  stockholder's  statutory  liability  to  corpo- 
ration creditors  is  destroyed.  ( Coppin  v.  Greenleese,  38  Ohio 
St.  275.)  But  no  such  reason  can  be  advanced  in  Montana, 
for  here  the  stockholder's  liability  is  only  for  the  amount  he 
may  owe  the  company  for  unpaid  stock  subscriptions.  (Comp. 
St.  p.  727,  Sec.  457. ) 

Pemberton,  C.  J. — The  counsel  for  appellant  contend  that 
the  findings  of  the  court,  set  out  substantially  in  the  state- 
ment, are  not  supported  bv  the  evidence.  It  appears  that  the 
only  thing  plaintiff  ever  did  tending  to  show  that  he  was  ever 
the  owner  or  purchaser  of  any  of  the  stock  of  the  defendant 
company  was  to  receive  a  certificate  of  the  stock  of  the  com- 
pany from  the  hand  of  the  president,  which  certificate  had  on 
the  back  of  it  an  endorsement  transferring  the  stock  back  to 
the  company,  and  to  sign  such  endorsement,  and  hand  the 
certificate  back  to  the  president.  It  was  shown  that  there  was 
no  consideration  demanded,  paid,  promised,  or  contemplated 
in  this  transaction;  that  there  was  no  agreement  ever  pro- 
posed, much  less  entered  into,  V)y  which  the  company  was  to 
sell,  and  plaintiff  to  purchase,  any  stock  of  the  company.    The 
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evidence  is  that  he  did  not  purchase  any  stock  of  the  com- 
pany. He  permitted  the  trustees  to  issue  to  him  the  certifi- 
cate of  stock,  with  the  understanding  that  he  should  immedi- 
ately transfer  it  back  to  the  company,  for  the  sole  purpose  of 
accommodating  the  trustees  in  organizing  the  company. 
There  could  be  no  sale  or  purchase  of  the  stock  ordinarily  un- 
less there  was  an  agreement  in  the  minds  o{  the  parties  to  that 
effect.  (21  Am.  &  Eng.  Enc.  Law,  p.  944:6,  and  authorities 
cited.)  There  is  not  in  the  evidence  a  pretense  of  any  such 
agreement  of  the  minds  of  the  parties  in  this  case.  We  there- 
fore think  there  was  ample  evidence  to  support  the  finding  of 
the  court  that  the  notes  sued  on  by  plaintiff  were  given  for 
the  property  sold  by  j:^aintiff  to  the  defendant  company,  and 
not  for  the  stock  of  said  company.  To  hold  that  by  reason  of 
the  transaction  between  the  parties  in  relation  to  the  receipt 
and  transfer  of  the  certificate  of  stock,  as  shown  above,  plaint- 
iff actually  became  a  purchaser  of  the  stock  of  the  company; 
that  his  immediate  transfer  of  the  stock  back  to  the  company 
constituted  a  purchase  by  the  company;  that  the  notes  sued 
on  by  plaintiff  were  given  in  consideration  of  the  sale  of  said 
stock  to  the  company,  and  are  therefore  null  and  void,  for 
want  of  authority  of  the  company  to  purchase  its  own  stock, — 
would  be,  in  effect,  to  hold  that  the  plaintiff  should,  by  such 
transaction,  lose  the  property  he  sold  to  the  company,  forfeit 
his  right  to  recover  on  the  notes  in  suit,  and  render  himself 
liable  for  the  difference  between  the  value  of  the  property  he 
sold  to  the  company,  to-wit:  $72,000  and  $149,997,  the  par 
value  of  the  stock  the  appellant  contends  he  purchased,  and 
for  which  it  is  contended  he  executed  the  notes  he  is  seeking 
to  collect.  Such  a  holding  we  think  absolutely  abhorrent  to 
every  principle  of  law,  equity,  and  justice. 

We  think,  too,  that  the  finding  of  the  court  that  plaintiff's 
debt  was  ♦'not  secured  b}"  any  mortgage,  lien,  or  pledge  upon 
real  or  personal  property"  at  the  time  of  the  commencement  of 
this  suit  is  amply  supported  by  the  evidence,  the  substance  of 
which  is  contained  in  the  statement,  and  need  not  be  restated 
here.     The  plaintiff  had  the  right,    we  think,    to   waive  his 
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rights  to  the  pledge  of  the  stock  to  secure  his  debt  and  attach 
the  property  of  the  defendant  company,  to  satisfy  the  debt  for 
which  the  stock  was  pledged.  (Drake  on  Attachment,  (7th 
Ed.)  §  39,  and  authorities  cited;  Buck  v.  IngersoU,  11  Mete. 
(Mass.)  226;    Wooddy  v.  Jamieson^  (Idaho)  40  Pac.  61.) 

The  appellant  contends  that  the  trustees  of  the  defendant 
company  had  no  authority  to  execute  the  notes  sued  on  by 
plaintiff,  and  that  they  were  null  and  void,  because  given  for 
the  stock  of  the  corporation;  that  the  giving  of  the  notes  by 
the  corporation  was  an  act  vltra  vires. 

It  is  also  contended  by  the  appellant  that  the  court  erred  in 
permitting  the  plaintiff  to  amend  his  affidavit  for  attachment 
after  the  intervention  of  the  intervener. 

Having  held  that  the  findings  of  the  court  are  supported 
amply  by  the  evidence,  and  believing  that  these  findings  are 
decisive  of  the  real  issues  of  the  case,  we  deem  it  entirely  un- 
necessary to  treat  these  or  any  other  errors  assigned  by  ap- 
pellant. 

We  think  the  case  was  fairly  tried  and  the  proper  result 
reached  by  the  trial  court.  The  judgment  and  order  appealed 
from  are  affirmed. 

Affirmed* 

Hunt,  J. ,  concurs.     De  Witt,  .J. ,  not  sitting. 


SWEENEY,    Respondent,    v.    SCHLESSINGER,    Appel- 
lant. 

(Submitted  May  27, 1886.    Decided  June  1. 1886.] 

JaDOMBNTGKEDiTOB^^oMonoijpainstffanifehee— SH^Ieieneyof  annoer.— In  an  action 
by  a  Judgment  creditor  against  the  Judgment  debtor*  and  other  defendants  alleged  to 
have  money  belonging  to  the  judgment  debtor,  where  the  complaint  showi  the  rendi- 
tion of  the  original  Judgment,  the  Issuance  of  execution  and  lery  by  garnishment 
upon  the  co-defendants  and  their  refusal  as  garnishees  to  pay  over  the  money,  and 
alleges  that  such  money  belongs  to  the  judgment  debtor  IndlTldually,  an  answer 
which  alleges,  in  effect,  that  the  garnishees  haye  money  due  upon  a  purchase  of  prop- 
ert  from  the  Judgment  debtor,  but  as  to  whether  It  belongs  to  him  personally  or  In  a 
representative  capacity  they  haye  no  knowledge,  raises  no  Issue. 

Same— 5ame— P{ead<nijr— A/Icffa(ion  o/ permis9<'m  to  sue.— In  an  action  brought  under 
section  866  of  the  Code  of  Civil  Procedure  (1887)  providing  that  if  It  appear  that  a  per- 
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son  or  corporation  alleged  to  have  property  of  the  Judgment  debtor  elalmi  an  interest 
therein  adyerse  to  him  or  denies  the  debt,  the  court  '*may  authorize,  by  an  order  to 
that  effect,  the  Judgment  creditor  to  institute  an  action  against  such  person  or  corpo- 
ration for  the  recoTcry  of  such  interest  or  debt,"  it  is  not  necessary  for  the  plaintiff 
to  allege  as  a  part  of  his  cause  of  action  that  an  order  was  made  by  the  court  permit- 
ting the  action  to  be  brought. 

Appeal  from  First  •  Judicial  District^  Lewis  and  Cla/rke 
Con/nty. 

Action  by  judgment  creditor.  Judgment  on  the  pleadings 
was  rendered  for  the  plaintiff  below  by  Hunt,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  appeal  from  a  judgment  rendered  upon  the  plead- 
ings, and  also  an  appeal  from  an  order  refusing  to  open  the 
default  of  defendant  Welch.  The  complaint  of  the  plaintiff 
alleges  that  he  had,  in  another  action,  recovered  judgment  for 
$662. 30  against  the  defendants  Schlessinger  and  Welch;  that 
an  execution  was  issued  upon  that  judgment;  that  at  that  time 
£.  D.  Edgerton,  defendant 'in  this  action,  was  indebted  to  de- 
fendant Welch  in  ^he  sum  of  $1,250,  and  that  the  defendant 
herein,  the  bank,  had  $1,200  in  its  possession  belonging  to 
said  Welch;  that  the  execution  was  levied  upon  said  funds  by 
delivering  to  said  fklgerton  and  the  cashier  of  the  bank  the 
proper  garnishment  papers;  that  said  Edgerton  and  the  bank 
refused  to  pay  said  funds  to  the  sheriff,  averring  as  a  reason 
for  said  refusal  that  defendant  Welch  claimed  an  interest  in 
said  money  as  administrator  of  the  estate  of  Alice  Welch,  de- 
ceased. 

The  complaint  further  alleges  that  said  funds  do  not  belong 
to  Welch  as  administrator,  but  are  his  individual  property. 
Judgment  is  demanded  that  said  Edgerton  and  the  bank  be  re. 
quired  to  pay  into  court  said  money,  and  that  the  same  be,  as 
far  as  is  necessary,  applied  to  the  satisfaction  of  the  judgment 
formerly  recovered  against  Schlessinger  and  Welch. 

Schlessinger  was  not  served  with  summons.  Welch  was 
served,  but  never  appeared.  His  default  was  duly  entered. 
The  only  answer  filed  in  this  case  was  by  Edgerton  and  the 
bank.     This  answer  denies  that  those  defendants,  or  either  of 
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them,  are  indebted  to  said  Welch,  or  have  in  their  }x>8session 
any  money  belonging  to  him,  but  avers  the  fa<;ts  to  be  as  fol- 
lows, to  wit  :  That  Edgerton  purchased  certain  real  estate: 
that  negotiations  were  carried  on  with  Edgerton  by  the  de- 
fendant Welch,  on  behalf  of  the  owners  of  said  projierty,  but 
whether  Welch  was  acting  for  himself,  or  in  a  representative 
capacity,  defendants  do  not  know;  that,  as  part  of  the  pur- 
chase price  of  the  real  estate  mentioned,  Edgerton  paid  Welch, 
on  behalf  of  the  owners,  81,200,  which  sum  was  deposited  in 
the  defendant  bank,  and  is  the  money  referred  to  in  the  coiu- 
plaint. 

The  answer  says  that  Edgerton  owes  a  balance  on  the  pur- 
chase of  this  real  estate.  The  answer  then  alleges  that  all  of 
said  moneys  belong  to  whoever  were  the  owners  of  said  prem- 
ises when  Edgerton  purchased  the  same,  and  are  owing  to  and 
owned  by  them,  and  no  other  person,  and  that  claims  for  said 
moneys  have  been  made  upon  defendants  prior  to  the  com- 
mencement of  this  action,  copies  of»which  said  claims,  marked 
' '  Exhibits  A  and  B, ' '  are  attached  to  the  answer.  The  fact  is, 
however,  that  copies  of  these  claims  are  not  attached  to  the 
answer. 

The  defendant  Welch  having  defaulted,  plaintiff  moved  for 
judgment  upon  the  complaint  and  answer,  the  material  allega- 
tions of  which  pleadings  are  epitomized  above.  The  appeal  is 
from  the  judgment  and  order  as  above  noted. 

Toole  A  Wallace,  for  Appellants. 

The  order  in  question  is  not  a  bare  leave  to  sue.  At  com- 
mon law,  there  is  no  privity  between  a  judgment  creditor  and 
his  debtor's  debtor.  The  privity  is  created  by  the  order,  so 
to  speak,  and  is  the  very  gravamen  of  the  cause  of  action. 
(^Ilarlich  \,  Kauffmann,  33  Pac.  K.  857:)  Being  a  fact  con- 
stituting the  cause  of  action  it  should  be  alleged.  (Code  of 
Civil  Procedure,  Compiled  Statutes,  §s^  85,  87,  88;  High  v. 
Bank,  95  Cal.  386.)  All  facts  constituting  the  cause  of  action 
must  be  pleaded;  while  as  matter  of  evidence  the  court  per- 
haps could  take  notice  of  orders  made  in   the  former   action. 
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Just  what  the  court  will  take  judicial  notice  of  is  not  classified 
under  pleadings,  but  under  the  head  of  evidence.  (Code  of 
Civil  Procedure,  Compiled  Statutes.  §  643  Rapalje's  Law  Diet, 
title  ''notice''  and  ''judicial  notice.'')  If  the  order  consti- 
tutes an  essential  element  in  the  cause  of  action  and  is  not 
limited  to  the  right  to  sue,  at  common  law  and  under  the  code 
it  should  be  alleged,  and  none  of  the  authorities  cited  by  re- 
spondent are  applicable  here.  We  think  the  action  contem- 
plated is  an  independent  statutory  action,  based  upon  a  liability 
created  by  the  order  and  which  did  not  theretofore  exist. 
(Code  of  Civil  Procedure,  Compiled  Statutes,  §  356;  Freeman 
on  Judgments,  §§  393,  394;  Ilf^^'rlich  v.  Kanffmann,  33  Pac. 
R.  857,  supra,)  If  so,  the  court  aside  from  the  question  of 
pleadings,  could  not  take  judicial  notice  of  the  order,  as  a  fact 
in  the  case  if  on  trial.  (People  v.  De  la  Guerra^  24  Cal.  73; 
LaJc<i  V.  CoicleSy  31  Cal.  215.)  Under  our  statute  this  is  an 
independent  action  and  the  ancillary  proceedings  left  off  with 
the  order.  Being  therefore  an  independent  action  the  court 
could  not  take  judicial  notice  of  the  order,  even  as  matter  of 
evidence.  Section  235,  Code  of  Civil  Procedure  does  not  ap- 
ply to  a  case  like  this.  It  refers  to  property  capable  of  man- 
ual delivery  and  not  an  indebtedness.  {IlaiHman  v.  Alvera^ 
51  Cal.  501. )  That  the  order  created  the  right  to  sue  and  re- 
cover just  as  the  creditor  could  have  done  and  did  not  enlarge 
the  rights  of  either  is  axiomatic.  It  was  an  adjudication  that 
the  debt  was  denied  and  could  not  be  made  without  it.  (Her- 
man on  Estoppel,  306,  §  286;  McCnllough  v.  C larky  41  Cal. 
298. )  The  order  to  sue  and  recover  the  debt  was  the  only  order 
that  could  be  made.  The  liability  to  the  creditor  being  created 
by  statute  was  limited  to  that  created  by  it.  No  other  order 
could  be  made  or  action  maintained.  {Lewis  v.  Chamberlain^ 
41  Pac.  413  (Cal.)  ;  McDowell  v.  Bell,  86  Cal.  615,  25  Pac. 
128;  Westside  Bank  v.  Pagslei/j  4,7  N.  Y.  368;  Brumniagiia 
V.  BoucJieVy  6  Cal.  16.)  The  complaint  alleges  that  the  garni- 
shees claim  that  the  judgment  debtor  asserts  rights  other  than 
in  his  individual  character  and  is  the  very  fact  set  up  in  the 
answer  of  the  garnishee.     If  the  money  had  been  paid  into 
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court  and  there  was  no  controversy  about  it  then  the  trial  court 
could  have  made  the  order  that  was  made  in  this  case,  and  not 
otherwise.  (Bank  v.  Hayes^  29  Pac.  R.  90;  Hagermann  v. 
Long  Lee^  12  Nev.  366,  and  authorities  there  cited.) 

T.  J.   Walsh,  for  Respondent. 

A  garnishee  may  either  absolutely  deny  in  his  answer  any 
indebtedness  to  the  judgment  debtor  and  take  the  chances  of 
proving  it  at  the  trial,  or  he  may  adftiit  that  he  has  the  money 
in  his  hands,  pay  it  into  court  and  interplead  the  claimants. 
(§  23  Code  of  Civil  Procedure,  j  The  answer  is  evasive.  {Da/io- 
dony.  Maria^  16  Pac.  413.)  '<  Doubtful  and  uncertain  an- 
swers are  construed  against  a  garnishee.  It  has  been  held  that, 
where  they  are  equivocal  and  evasive,  the  allegations  would  be 
taken  pro  oonfesso.'^^  (Id.^  Wade  on  Attachment,  377;  Drake 
on  Attachment,  633.)  It  is  contended  that  the  complaint  is 
insufScient  because  it  does  not  allege  that  an  order  was  ob- 
tained authorizing  the  institution  of  the  suit  pursuant  to 
§  350,  Code  of  Civil  Procedure.  Such  an  order  was  in  fact 
made.  As  this  action  is  merely  auxiliary  to  the  original  ac- 
tion (Strong  v.  Holton^  39  Mich.  411),  the  court  takes 
judicial  notice  of  the  proceedings  had  in  it.  {Farringtan  v. 
SextoHj  43  Mich.  454. )  Wherefore  it  follows  that  there  is  no 
necessity  to  plead  the  existence  of  the  order.  (Waples  on  At- 
tachment and  Garnishment,  418.)  See,  also.  Freeman  on  Ex- 
ecutions, 418.  It  is  an  elementary  rule  that  in  a  complaint 
facts  should  not  be  stated  of  which  the  court  will  take  judicial 
notice.  (Bliss  on  Code  Pleadings,  177.)  In  many  states  a 
party  is  not  entitled  to  sue  on  an  obligation  secured  by  mort- 
gage without  first  obtaining  leave  of  court.  It  is  not  neces- 
sary for  him,  however,  to  allege  leave  in  his  complaint.  If 
leave  has  not  been  obtaiped  the  question  must  be  raised  by 
motion  to  dismiss  or  by  plea  in  abatement.  (McKemwnd  v. 
Robinson,  84  N.  Y.  105;  Finch  v.  Carpenter,  5  Abb.  Pr.  226; 
Henry  v.  McCurdy,  55  N.  W.  261.)  And  this  is  the  rule  in 
every  case  whereby  statute  leave  to  sue  is  necessary,  and  un- 
less objection  is  so  made  the  irregularity  is  waived.   (1  Wait's 
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Practice,  196;  Riddle  &  BuUard  on  Supp.  Proc,  412;  High 
on  Receivers,  261.)  Even  if  attacked  on  demurrer,  the  com- 
plaint is  not  vulnerable,  as  <Hhe  obtaining  of  such  permission 
is  no  part  of  the  plaintiff's  cause  of  action."  {Hantzach  v. 
Massatj  63  N.  W.  1069;  1  Wait's  Practice.) 

De  Witt,  J. — The  motion  to  open  the  default  of  Welch 
was  upon  the  ground  of  alleged  excusable  neglect.  The  mo- 
tion was  heard  upon  the  affidavits  of  the  respective  counsel  for 
Welch  and  the  plaintiff.  The  respondent  now  contends  that, 
by  reason  of  some  question  of  practice,  the  order  denying  the 
motion  to  open  the  default  is  not  properly  before  us.  But, 
without  passing  upon  that  question,  we  are  satisfied  to  say 
that  we  cannot  find  any  abu^^e  of  discretion  in  the  order  of  the 
district  court  which  would  justify  us  in  reversing  it. 

The  other  question  is  whether  judgment  should  have  been 
rendered  upon  the  pleadings.  That  is  all  there  is  now  before 
us.  Appellant's  counsel  earnestly  argue  that  Welch  repre- 
sents some  minor  heirs,  as  guardian,  who  are  the  owners  of 
the  funds  in  question,  and  that  such  minor  heirs  are  by  this 
judgment  deprived  of  their  property.  Welch  was  sued  as  ad- 
ministrator, and  no  allegations  as  to  his  being  guardian  of 
minor  heirs  appear  anywhere  in  the  pleadings.  No  applica- 
tion to  intervene  was  made.  Such  allegations  appear  only  by 
the  answer  which  Welch  tendered  upon  his  motion  to  open 
the  default.  The  action  of  the  district  court  in  refusing  to 
open  this  default,  we  are  of  opinion,  as  above  noted,  was  not 
an  abuse  of  discretion.  Therefore  the  answer  tendered  by 
Welch  never  appeared  in  the  case.  Looking  simply  at  the 
pleadings  as  they  stand,  we  think  that  the  judgment  upon 
them  was  proper.  Section  356  Code  Civil  Procedure,  1887, 
provides :  <'If  it  appear  that  a  person  or  corporation  alleged 
to  have  property  of  the  judgment  debtor,  or  indebted  to  him, 
claims  an  interest  in  the  property  adverse  to  him,  or  denies 
the  debt,  the  court  or  judge  may  authorize,  by  an  order  made 
to  that  effect,  the  judgment  creditor  to  institute  an  action 
against  such  person  or  corporation,  for  the  recovery  of  such 
interest  or  debt." 
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The  complaint  in  this  action  shows  that  a  person  and  a  cor- 
poration, to- wit,  Edgerton  and  the  bank,  were  alleged  to 
have  property  of  the  judgment  debtor,  Welch,  and  that  they 
refused  to  pay  said  money  into  court,  or  have  it  applied  upon 
the  judgment.  The  complaint  shows  the  rendition  of  the  orig- 
inal judgment,  the  issuance  of  the  execution,  the  levy  by  g:ar- 
nishment  upon  the  bank  and  Edgerton,  and  the  refusals  of  the 
garnishees  to  apply  the  funds.  The  complaint  asked  that 
these  funds  be  applied  to  the  judgment  in  the  original  case. 
The  judgment  in  this  case  was  in  accordance  with  the  demand 
in  the  complaint.  What  defense  do  we  tind  set  up  against  this 
complaint  (  Schlessinger  and  Welch  made  none.  When  the 
answer  of  the  bank  and  Edgerton  is  analyzed,  it  makes  no  de- 
fense. The  answer  is  introduced  by  an  allegation  that  the 
defendants  are  not  indebted  to  Welch,  and  have  not  in  their 
possession  any  money  belonging  to  him;  but  it  goes  on  to  say 
that  ''the  facts  are  as  follows,''  and  what  follows  is  a  detailed 
statement  as  to  how  the  garnishees  are  not  indebted.  It  is 
that  statement  which  we  must  analyze.  Therein  we  tind 
Pidgerton  and  the  bank  saying  that  Edgerton  negotiated  with 
Welch  for  the  purchase  of  certain  real  estate,  but  >vhether 
Welch  was  acting  for  himself,  or  in  a  representative  capacit}', 
the  defendants  do  not  know.  The  answer  admits  that  Edger- 
ton paid  Welch  $1,200,  and  that  the  money  is  now  in  the  de- 
fendant bank.  The  garnishees  say  that  this  money  belongs  to 
the  former  owners  of  the  real  estate,  but  that  the  garnishees 
do  not  know  who  the  owners  were.  Reduced  to  a  simple 
statement,  the  answer  is  no  more  than  this:  **We,  the  de- 
fendants and  garnishees,  have  §1,2U0  which  belongs  to 
Welch,  either  personally  or  as  a  representative,  and  we  have 
no  knowledge  which."'  But  the  complaint  |)ositively  avers 
that  the  money  belongs  to  Welch  individually. 

We  are  of  opinion  that  the  answer  does  not  raise  any  issue, 
and  that  the  judgment  on  the  pleadings  was  therefore  correct.. 
— {Daicsoji  V.  Marldy  (Or.)  16Pac.  413;  Wade  on  Attachment, 
§  377;  Drake   on  Attachment,    §   633, — provided,   however, 
that  the  complaint  sets  up  a  cause  of  action.     And  here   we 
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reach  the  other  point  suggested  by  the  appellants,  to-wit,  that 
the  complaint  itself  is  insufficient,  in  that  it  does  not  allege 
that  the  district  court  ordered  this  action  to  be  commenced. 
(Code  Civ.  Proc.  1887,  §  356.) 

The  answer  does  not  plead  that  the  order  for  the  commence- 
ment of  the  action  was  not  made,  but  appellants  contend  that 
the  complaint  should  state  that  the  order  was  made.  In  other 
words,  is  the  order  for  the  commencement  of  the  action  a  part 
of  the  cause  of  action  ?  The  present  action  is  auxiliary  to  the 
main  action  in  which  judgment  was  obtained  against  Welch. 
(Waples  on  Attachment,  §546;  Strong  v.  Hollon^  39  Mich. 
411;  Claflin  v.  McDermott,  12  Fed.  375;  Stove  to.  v.  Shedd, 
82  Iowa  540,  48  N.  W.  933;  Henry  i&  Coatsworth  Co.  v. 
Mc  Curdy  J  36  Neb.  863,  55  N.  W.  261;  Farringtonv.  Sexton^ 
43  Mich.  454,  5  N.  W.  654.) 

A  case  very  much  in  point  is  McKernan  v.  Robinson^  84  N. 
Y.  105.  It  was  provided  by  the  revised  statutes  of  New  York 
that,  after  a  bill  tiled  to  foreclose  a  mortgage,  no  proceeding 
whatever  should  be  had  at  law  to  recover  the  debt  secured  by 
the  mortgage,  unless  authorized  by  the  court.  The  court  in 
that  case  held  that  the  action,  in  the  absence  of  such  authority, 
could  not  be  maintained,  but  the  court  did  not  hold  that  the 
leave  to  sue  was  a  part  of  the  cause  of  action.  The  court  said 
that  the  statute  was  passed  to  prevent  vexatious  and  oppressive 
litigation,  and  that  application  for  leave  to  sue  may  be  refused, 
within  the  reasonable  discretion  of  the  court,  but  the  court 
said:  '* Where  leave  to  sue  in  such  a  case  is  given,  the  cause 
of  action  is  the  contract  or  obligation  of  the  party.  The  per- 
mission of  the  court  simply  removes  an  obstruction  against  the 
enforcement  by  suit.  If  the  action  has  been  commenced  with- 
out previous  authority,  the  fact  may  be  pleaded,  and  the  plea 
would  be  in  the  nature  of  a  plea  in  abatement  to  the  action.  If 
the  plaintiff  is  defeated  upon  this  ground,  he  may  afterwards 
apply  to  the  court  for  leave  to  sue,  and.  if  granted,  he  may 
commence  a  new  action  for  the  same  cause.  If  the  plaintiff 
has  commenced  his  action  without  leave,  there  would  seem  to 
be  no  valid  reason  why  the  court,  instead  of  putting  the  plaint- 
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iff  to  the  necessity  of  discontinuing,  may  not,  in  a  proper  case, 
manifest  its  consent  to  the  prosecution  of  the  action  by  a 
retroactive  order,  to  take  effect  as  of  a  time  anterior  to  its 
commencement.  The  defendant  is  thereby  deprived  of  no 
substantial  defense. ' ' 

We  are  of  opinion  that  the  New  York  case  states  the  prin- 
ciple correctly,  and  that  the  permission  of  the  court  to  sue,  or, 
in  the  case  at  bar,  the  order  made  to  bring  the  action,  is  simply 
a  provision  to  keep  certain  actions  within  the  control  of  the 
court,  and  that,  therefore,  the  permission  or  the  order  is  not 
a  part  of  the  cause  of  action. 

We  are  therefore  of  opinion  that  the  complaint  set  out  a 
cause  of  action,  and,  having  determined  that  the  answer  set  up 
no  defense,  the  judgment  on  the  pleadings  will  be  therefore 
affirmed. 

Affirmed, 

Pemberton,  C.  J.,  concurs.     Hunt,  J.,  disqualified. 
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Equitablb  AssiONMBNT  OF  CLAIM— Ord0r—^cc«ptark!e.— Where  ooetowhom  1X10067 
ifl  to  become  due  upon  the  performance  of  a  contract  gives  a  creditor  an  order  on  the 
debtor  for  the  money,  to  be  paid  when  due,  this  Is  an  equitable  assignment  of  prop- 
erty to  be  acquired  in  the  future,  creating  in  the  creditor  an  interest  in  the  fund  which 
equity  will  enforce,  though  the  debtor  did  not  accept  the  order  or  assent  to  the  trans- 
fer. 

Garnibhmbkt— Payment  qf  gcimiehee— Liability  of  officer, —An  officer,  who,  upon  the 
Initructlons  of  a  Judgment  creditor,  garnisliees  a  debt  due  to  the  judgment  debtor 
and  applies  on  the  execution  money  recelyed  from  the  garnishee^  who  paid  it  oyer 
without  objection.  Is  not  liable  therefor  In  an  action  for  money  had  and  recelyed  to 
another  creditor  to  whom  the  Judgment  debtor  had  giyen  an  order  on  the  garnishee 

(835) 
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for  the  money  prior  to  the  garnishmeDt,  though  he  is  notified  by  the  latter  of  bis 
claim  to  the  debt,  both  before  and  after  receirlng  the  money  from  the  garnishee. 
Same-  Transfer  of  claim— Knowledge  nf  gamUhee.—The  admission  by  a  garnishee  of 
an  indebtedness  to  a  Judgment  debtor  and  payment  of  the  money  to  the  officer  leTy- 
Ing  the  writ,  does  not  relieve  him  from  liability  to  one  to  whom  the  Judgment  debtor 
had  transferred  his  claim  prior  to  the  garnishment  and  with  the  knowledge  of  the 
garnishee. 

Appeal  from  Third  Judicial  District^  Deer  Lodge   County. 

Action  for  money  had  and  received.  The  cause  was  tried 
before  Bkantly,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  for  money  had  and  received.  The  plaintiff  bank  al- 
leges that  the  defendant  and  respondent,  Barnes,  received  from 
the  Granite  Mountain  Mining  Company  the  sum  of  $226.18, 
to  and  for  the  use  of  the  plaintiff  bank.  The  case  was  tried  to 
the  court,  without  a  jury.  The  evidence  showed  the  following 
facts : 

About  January  31,  1894,  one  A.  Tyler  made  a  contract  for 
hauling  wood  with  the  Granite  Mountain  Mining  Company,  for 
which  the  company  was  to  pay  him  (Tyler)  on  the  completion 
of  the  contract.  About  March  16,  1894,  the  contract  was 
completed.  About  the  time  the  contract  was  executed,  Tyler 
borrowed  $300  from  the  plaintiff  bank.  To  secure  the  pay- 
ment of  this  sum,  Tyler  gave  the  following  order  on  the  min- 
ing company  : 

'^Philipsburg,  Mont,  Jan.  31,  1894.  To  James  H.  Hen- 
ley, Superintendent  Granite  Mountain  Mining  Co.,  Granite, 
Montana. — Dear  Sir  :  Please  deliver  to  Merchants'  &  Miners' 
National  Bank  the  check  due  me,  March  15th,  for  hauling 
wood  from  Cleveland  shaft  to  Bimetallic  hoist.  [Signed]  A. 
Tyler.'' 

This  order  was  immediately  presented  by  the  plaintiff  bank 
to  the  mining  company  for  accepta.nce,  but  it  was  not  accepted 
at  that  time,  as  there  was  no  money  yet  due  to  Tyler;  but  it 
was  agreed  that,  if  Tyler  would  indorte  his  check  to  be  given 
him  in  payment  of  the  contract  for  hauling  wood  by  the  min- 
ing company  on  completion  of  this  contract,  the  mining  com- 
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pany  would  deliver  the  indorsed  check  to  the  bank.  After- 
wards, about  March  Ist,  the  amount  due  to  Tyler  was 
garnished  in  the  hands  of  the  mining  company,  in  a  suit  brought 
by  Merrell  &  Co.  in  a  justice's  court  of  Granite  county;  and 
on  March  17th  the  sum  of  $226.18,  the  amount  of  money  sued 
for  by  plaintiff  in  this  action,  was  paid  to  the  defendant, 
Barnes,  the  constable  who  served  the  papers  on  an  execution 
from  the  justice's  court  in  the  aforesaid  suit  of  Merrell  &  Co. 
against  Tyler.  Before  the  mining  company  paid  the  money  to 
Barnes,  the  constable,  the  plaintiff  bank  demanded  payment  of 
the  same,  to- wit,  from  the  mining  company,  and  also  notified 
Barnes  of  its  claim  to  said  money.  A  subsequent  demand  was 
likewise  made  by  plaintiff  bank  for  the  money,  upon  Barnes, 
after  its  receipt  by  him  from  the  mining  company.  The  money 
was  applied  by  Barnes,  the  said  constable,  in  satisfaction  of 
of  the  judgment  against  Tyler  in  favor  of  Merrell  &  Co. 

At  the  conclusion  of  plaintiff's  testimony  the  defendant 
moved  for  a  non-suit,  but  the  court  concluded  to  hear  the 
evidence  of  the  defense,  and  reserved  its  decision  on  the  mo- 
tion. Subsequently  judgment  was  rendered  for  the  defendant 
upon  the  questions  of  law  involved.  A  motion  for  a  new  trial 
was  made  and  overruled.  The  plaintiff  appeals  from  the 
judgment  and  the  order  overruling  the  motion  for  a  new  trial. 

If.  R.   WhitehUly  for  Appellant. 

Durfee  cfe  Browii^  for  Respondent. 

Hunt,  J. — An  action  of  assumpsit,  for  money  had  and  re- 
ceived, is  a  remedy  equitable  in  its  nature,  existing  in  favor  of 
one  person  against  another,  when  that  other  person  has 
received  money,  either  from  plaintiff  or  a  third  person,  under 
such  circumstances  that,  in  equity  and  good  conscience,  he 
ought  not -to  retain  the  same,  and  which  ex  cequo  et  bono,  be- 
longs to  plaintiff.  {Bitel  v.  Bougkton^  2  Denio  91;  Mc Fad- 
den  V.  WiUon^  96  Ind.  253;  Lockwood  v.  Kelaea^  41  N.  H. 
185;  Laport  v.  Bacon^  48  Vt.  176.) 
Vol.  XVI1I.-22 
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Tbe  old  doctrine  of  the  common  law,  that  no  action  of  con- 
tract can  be  maintained  unless  there  is  privity  of  contract  be- 
tween plaintiff  and  defendant,  no  longer  generally  prevails. 
Thus  under  the  common  law,  as  illustrated  by  the  facts  of  this 
case,  the  mining  company  being  indebted  to  Tyler,  and  Tyler 
having  given  an  order  to  the  bank  for  moneys  due  on  such  debt 
to  this  plaintiff  bank,  the  bank  could  maintain  no  common  law 
action  against  the  mining  company  to  recover  the  amount,  un- 
less the  mining  company  had  assented  to  the  appropriation, 
and  promised,  either  expressly  or  by  implication,  to  pay  tbe 
money;  and  in  such  case  the  action  would  not  be  based  upon 
any  property  or  interest  in  the  fund  acquired  by  the  bank 
through  the  order,  but  upon  the  piining  company^ s  promise  to 

pay- 
But  the  equitable  rule  is  different.  By  it  an  interest  in  the 
fund  is  recognized,  and  this  interest  arises  through  the  order, 
which  operates  as  an  assignment,  and  generally  permits  such 
interest  to  be  enforced  by  suit,  even  where  the  debtor  upon 
whom  tbe  order  has  been  drawn  has  not  assented  to  the  trans- 
fer. In  this  cane,  therefore,  if  the  mining  company,  as  a 
debtor  of  Tyler,  held  money  which  it  was  bound  to  pay  to 
Tyler,  and  if  Tyler  agreed  with  the  plaintiff  bank  that  the 
money  should  be  paid  to  the  bank,  and  gave  to  the  bank  an 
order  upon  the  mining  company  for  the  money,  this  order 
creates  an  equitable  interest  or  property  in  the  fund,  in  favor 
of  the  assignee,  the  plaintiff  bank;  and  it  was  not  necessary 
that  tbe  mining  company  should  consent  or  promise  to  hold 
the  money  for,  or  pay  it  to,  the  plaintiff  bank.  This  doctrine 
is  applied  in  cases  where  the  debt  actually  exists,  or  where  it 
exists  in  futuro.  As  stated  by  Pomeroy  (Pom.  Eq.  Jur., 
§  1283) :  **  The  equitable  doctrine  with  respect  to  the  assign- 
ment of  property  to  be  acquired  in  future  is  extended  to  this 
species  of  equitable  transfer.  The  fund  need  not  be  actually 
in  being ;  if  it  exists  potentially, — ^that  is,  if  it  will,  in  due 
course  of  things,  arise  from  a  contract  or  arrangement  already 
made  or  entered  into  when  the  order  is  given, — the  order  will 
operate  as  an  equitable  assignment  of  such  fund  as  soon  as  it 
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is  acquired,  and  will  create  an  interest  in  it  which  a  court  of 
equity  will  enforce."  {Brill  \.  TvUle,  81  N.  Y.  464;  Mc- 
Fddden  v.  WiUon^  96  Ind.  263;  Macomber  v.  Doane^  2  Allen 
641;  Tripp  y.  Browndl,  12  Cush.  376.)  The  order  given, 
therefore,  by  Tyler  to  the  plaintiff  bank  upon  the  mining  com- 
pany was  a  valid  assignment  of  property  to  be  acquired  in  the 
future,  and  created  in  the  bank  an  interest  in  the  fund  to  be 
acquired,  which  equity  may  enforce. 

Nor  do  we  doubt  the  general  doctrine  contended  for  by  ap- 
pellant, that  a  plaintiff  may  waive  an  action  in  tort,  and  sue  in 
assumpait^  where  the  property  has  been  wrongfully  taken,  and 
converted  into  money.  *<  If  a  man,"  says  Addison  on  Torts, 
< '  has  taken  possession  of  property,  and  sold  or  disposed  of  it, 
without  lawful  authority,  the  owner  may  either  disaffirm  his 
act,  and  treat  him  as  a  wrongdoer,  and  sue  him  for  a  tres- 
pass or  for  a  conversion  of  property,  or  he  may  affirm  his  acts, 
and  treat  him  as  his  agent,  and  claim  the  benefit  of  his  action, 
and  if  he  has  once  affirmed  his  acts,  and  treated  him  as  his 
agent,  he  cannot  afterwards  treat  him  as  a  wrongdoer;  nor  can 
he  affirm  his  acts  in  part,  and  avoid  them  as  to  the  rest.  If, 
therefore,  goods  have  been  sold  by  a  wrongdoer,  and  the 
owner  thinks  fit  to  receive  a  price  therefor,  he  ratifies  and 
adopts  the  transltction,  and  cannot  afterwards  treat  it  as  a 
wrong." 

But  it  is  unnecessary  to  enter  into  any  discussion  of  this 
doctrine  in  this  particular  action,  because,  under  the  facts,  we 
do  not  think  that  the  remedy  pursued  by  the  plaintiff  is  cor- 
rect. If  the  case  were  one  where  specific  property  in  the 
hands  of  the  mining  company  had  been  levied  upon  by  the  con- 
stable under  his  writ,  and  he  had  levied  with  notice  of  the  as- 
signment by  Tyler  to  the  plaintiff  bank,  and  had  sold  the  spe- 
cific property  claimed  by  the  bank,  doubtless  the  action  would 
lie,  and  the  case  of  Young  y.. Marshall^  8  Bing.  43,  would  con- 
trol, upon  the  principle  that  the  sheriff  having  sold  particular 
goods  under  a  writ  of^.  fa.^  with  notice  of  a  previous  assign- 
ment by  the  defendant,  and  having  paid  over  the  proceeds  of 
the  sale  to  the  plaintiff,  an  action  for  money  had  and  received 
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might  be  maintained  to  recover  the  proceeds  of  the  sale  of  the 
specific  property.  In  that  case  it  was  urged  that  the  property 
was  changed  by  the  sale,  but  it  was  held  by  Alderson,  J. ,  that 
while  the  property  was  changed  by  the  sale,  as  between  a  pur- 
chaser and  the  party  against  whom  the  execution  has  issued, 
yet  it  was  not  changed  as  against  a  party  whose  goods  had 
been  wrongfully  taken.  The  same  rule  is  sustained  in  jVbtley 
V.  Btickj  8  Barn.  &  Cr.  86.  But  the  case  at  bar  is  different 
Here  Merrell  &  Co.  placed  a  writ  in  the  hands  of  the  defend- 
ant, as  constable,  commanding  him  to  attach  the  debts  due  to 
Tyler  by  the  Granite  Mountain  Mining  Company.  Acting 
strictly  in  pursuance  of  the  authority  of  this  writ,  the  con- 
stable served  the  necessary  notices  upon  the  mining  company, 
telling  them  that  all  funds  in  their  hands,  due  to  Tyler,  were 
attached  to  satisfy  the  claim  of  Merrell  &  Co.  The  mining 
company,  although  it  knew  of  the  assignment  or  order  of 
Tyler,  responded  by  confessing  that  it  had  money  in  its  hands 
belonging  to  Tyler.  The  officer  was  not  obliged,  under  such 
circumstances,  to  disregard  the  acknowledgment  of  the  com- 
pany, and  to  desist  from  further  proceedings  under  his  writ. 
When  the  execution  was  levied  the  company,  although  notified 
of  the  bank's  claim,  without  objection  or  protest  of  any  kind 
on  its  part,  paid  the  officer  the  amount  of  the  claim  of  Merrell 
&  Co.  It  thus  again  admitted  an  indebtedness  to  Tyler. 
These  acknowledgments  and  acts  were  sufficient  to  protect  the 
officer  from  liability  in  this  suit.  Under  such  circumstances 
the  answer  of  the  garnishee  was  properly  taken  as  true  by  the 
officer,  and  in  the  absence  of  any  mistake,  fraud,  collusion  or 
deception,  the  constable  who  proceeded  under  his  writ  of  exe- 
cution was  not  obliged  to  decline  the  money  which  the  mining 
company  confessed  it  owed  to  Tyler,  even  though  he  was  noti- 
fied by  the  bank  of  the  assignment  by  Tyler  to  the  plaintiff. 
{Ilaase  v.  Corbin,  2  Mont.  409;  liellet/  v.  Tihbals,  53  Pa.  St. 
408;  Coomhs  v.  Davis,  2  Wash.  T.  466,  7  Pac.  860;  Shinn  on 
Attachments,  §  640;  Drake  on  Attachment,  §  651  ^<  seq.)  Of 
course,  this  confession  of  the  mining  r^^ompany  and  payment  to 
the  constable  in  no  way  discharged  its  debt  to  the  plaintiff  bank 
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in  this  case,  under  the  order  executed  in  favor  of  the  bank  by 
Tyler.  {Chamberlinv.  Gilman,  10  Col.  94,  14  Pac.  107; 
Coleman  v.  Scott,  27  Neb.  77,  42  N.  W.  896;  Freeman  on 
Ex'n.,  §  170.)  But,  after  the  money  collected  under  the  exe- 
cution has  been  paid  to  the  creditors  of  Tyler,  we  cannot  see 
how  the  conduct  of  the  officer  renders  him  liable  to  the  bank. 
in  equity  and  good  conscience,  for  the  payment  of  the  sum  so 
collected.  He  proceeded  under  the  strict  command  of  his  writ, 
and  knowledge  obtained  in  legal  manner. 

at.  Johns  V.  Charles,  105  Mass.  262,  in  some  respects  re- 
sembles this  case.  There  St.  Johns  made  a  contract  with 
Charles  to  cut  brush  for  $100  in  money  and  the  loose  wood  on 
the  lot  Afterwards  St.  Johns  had  begun  the  job,  but,  be- 
fore it  was  accepted  by  Charles,  St.  Johns,  for  a  considera- 
tion, signed  and  gave  to  Taft  an  order  on  Charles  for  all  the 
money  belonging  to  him  for  cutting  the  brush.  •  Charles  had 
notice  of  the  order,  and  the  contract  was  performed.  There- 
after Charles  was  requested  to  pay  the  order  to  Taft,  but  ne- 
glected to  do  so.  After  suit  was  brought  by  St.  Johns, 
Charles,  without  giving  Taft  any  notice  of  it,  paid  St.  Johns 
$25  in  money,  and  took  his  receipt  in  full  for  the  contract.  On 
the  trial  Charles  contended  that  he  was  discharged  by  reason 
of  the  receipt  in  settlement,  and  that  the  same  was  a  complete 
defense,  notwithstanding  the  order  of  St.  Johns.  But  the 
court  held  that  the  settlement  made  between  St.  Johns  and 
Charles  was  no  bar  or  defense  to  the  right  of  Taft  to  prosecute 
suit  for  his  own  benefit,  that  the  eflfect  of  the  order  was  to  as- 
sign to  Taft  all  the  money  that  should  be  earned  under  the  ex- 
isting contract,  and  that  the  rights  of  Taft  under  the  assign- 
ment after  notice  could  not  be  defeated  by  a  payment  and  dis- 
charge from  the  assignor. 

It  seems  clear  that  the  plaintiff's  action  lies  against  the  min- 
ing company,  but,  after  full  consideration,  we  think  that  it 
would  not  be  safe  to  hold  an  officer  liable  who  proceeds,  under 
proper  mandate,  to  satisfy  a  judgment  by  accepting  money  ac- 
knowledged, as  in  this  case,  to  be  due  from  a  garnishee  to  the 
defendant  in  the  suit  wherein  the  execution  has  issued,  and 
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where  the  money  is  paid,  in  accordance  with  such  acknowledg- 
ment, and  without  objection,  to  the  official. 

The  judgment  and  the  order  denying  a  new  trial  are  af- 
firmed. 

Affi/rmsd. 

Pembebton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 


g     ^'  YORE,  Respondent,  v.  MURPHY,  Appellanf. 

I  Submitted  June  4, 1896.    Decided  June  8, 1896.  ] 

Statute  of  Limitations— Conversion.— In  an  action  by  a  wife  for  the  conversion  of 
personal  property  belonging  to  her  and  sold  by  her  husband  to  the  defendant,  with- 
out her  knowle<lge,  the  statute  of  limitations  begins  to  run  against  the  plaintiff's  right 
of  action  at  the  time  of  the  sale  and  not  at  the  time  when  she  first  had  knowledge  of 
the  sale. 

Appeal  yr.om  Eighth  Judicial  District^  Cascade  County, 

Action  for  conversion.  The  cause  was  tried  before  Ben- 
ton, J.     Plaintiff  had  judgment  below.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  for  damages  for  the  alleged  conversion  of 
personal  property.  The  plaintiff  claims,  in  her  complaint,  to 
have  been  the  owner  of  a  band  of  sheep,  known  as  the  '^Yore 
Band,''  consisting  of  1  250  wethers  and  1,650  ewes  and  lambs, 
and  the  wool  of  said  sheep,  alleged  to  be  of  the  value  of  $2,- 
000.  The  complaint  alleges  that  on  the  20th  day  of  June, 
1890,  the  defendant,  in  Cascade  County,  Montana,  wrongfully 
took  and  converted  said  sheep  and. wool  to  his  own  use,  to  the 
damage  to  plaintiff  in  the  sum  of  $12,750. 

The  defendant,  in  his  answer,  denies  that  the  plaintiff  is  the 
owner  of  any  of  such  property,  as  well  as  all  other  material 
allegations  of  the  complaint.  The  defendant,  further  answer- 
ing, alleges  that  on  or  about  August,    1887,   he  became   the 
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owner  and  possessed  of  said  sheep  by  virtue  of  a  purchase 
thereof  from  one  James  A.  Yore,  and  alleges  that,  ever  since 
that  time,  he  has  been  in  open,  notorious,  and  adverse  posses- 
sion of  said  property,  and  all  of  it,  as  the  owner  thereof;  and 
the  defendant  alleges  that  the  cause  of  action  set  out  in 
plaintiff's  complaint  is  barred  by  the  provisions  of  subdivision 
3,  §  42,  of  the  Code  of  Civil  Procedure  (Compiled  Statutes 
1887).  The  allegations  of  the  answer  are  denied  by  the  repli- 
cation of  the  plaintiff.  The  case  was  trie<l  to  a  jury,  and  a 
verdict  returned  in  favor  of  plaintiff  for  the  sum  of  $5,000, 
upon  which  judgment  was  rendered  in  favor  of  plaintiff. 
From  this  judgment,  and  order  refusing  a  new  trial,  the  de- 
fendant appeals. 

William  T,  Pigott^  for  Appellant. 

Where  the  possession  of  property  is  obtained  from  one  who 
has  no  right  to  transfer  it,  the  right  of  action  by  the  owner 
against  the  transferee  accrues  as  soon  as  the  transferee  acquires 
possession.  The  want  of  knowledge  by  the  owner  of  the  tak- 
ing in  no  wise  affects  the  rule.  The  period  within  which  the 
action  must  be  brought  commences  when  the  right  of  action 
accrues.  (WdU  v.  Ragland^  1  Swan.  (Tenn.)  501;  Mdstx. 
E(i%i(m^  33  Minn.  161;  Stanley  v.  Gaylord^  1  Cush.  536; 
Thrall  v.  Lathropy  30  Vt.  307;  Trvdo  v.  Anderson,  10  Mich. 
357;  Whitney  Co.  v.  McConndl^  29  Mich.  12;  Ilarpending 
V.  Meyet*,  55  Cal.  560;  Whitmans.  Tritle,  4  Nev.  495;  Fee 
V.  Feey  10  Ohio,  469;  s.  c.  36  Am.  Dec.  103;  Chapin  v. 
Freeland,  142  Mass.  383;  s.  c.  56  Am.  Reps.  701;  Galvin  v. 
Bacon,  2  Fairf.  (Me.)  28;  Riley  v.  Boston  Co.,  11  Cush. 
11;  Hyde  v.  ^^oble,  13  N.  H.  494;  West  v.  Trenton,  3  Vroom. 
N.  J.  517;  M(yrris  v.  Movlton,  40  Vt.  .242.)  The  statute 
begins  to  run  from  the  time  of  the  unlawful  taking  and  not 
from. the  discovery  by  plaintiff  of  that  act.  (  West  v.  Trenton 
and  Morris  v.  Moidton  and  cases  heretofore  cited. )  It  is  the 
settled  law,  that  the  statute  is  a  bar  to  an  action  for  con- 
version, commenced  more  than  two  years  after  the  conversion, 
although  plaintiff  did  not  know  of  the  conversion  until  within 
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that  period.  {Wdton  v.  Co.  (Neb.)  20  N.  W.  Rep.  Ill;  Cook 
V.  Clippard,  12  Mo.  379;  McComhe  v.  Da/oiea^  6  East.  640 
(cited  in  Wood  on  Limitation,  p.  382,  note);  Dee  v.  Hyland^ 
3  Pac.  Rep.  388;  Granger  v.  George^  6  B.  &  C.  149;  Toum- 
send  V.  Eichdberger^  38  N.  E.  Rep.  207;  Commissioners  v. 
Lods,  36  N.  E.  Rep.  772;  Johnson  v.  F;iii5<9,  18  S.  &M.  684; 
Smith  V.  Newly ^  13  Miss.  169;  Clark  v.  Marriott^  9  Gill. 
331;  Jordan  v.  Thornton,  7  Ga.  617;  TFiwrf  v.  Dulaney^  23 
Miss.  410;   C^arA  v.  Eeeder^  18  Speers  (S.  C.)  398.) 

Massena  Bullardy  and  Ransom  Cooper^  also  for  Appellant. 

TFiiZ«A  cfe  Neiomxin  and  Leslie  <&  Downing,  for  Respondent. 

The  plaintiff  had  no  knowledge  that  the  defendant  claimed 
to  be  the  owner  of  the  sheep  or  that  the  Park  boys  were  act- 
ing as  his  agents  until  1890.  His  claim  of  possession  of  the 
sheep  was  not  sufficient  to  set  the  statute  of  limitations  to 
running  against  the  plaintiff.  The  courts  and  text  writers 
hold  that  to  obtain  title  to  property  by  adverse  possession  the 
possession  of  the  party  claiming  title  must  be  open,  notorious 
and  adverse  and  the  owner  must  have  knowledge  of  the  pos- 
session and  the  adverse  claim.  (Buswell  on  Limitations, 
§  222-224;  Lucas  v.  Daniels^  34  Ala.  188;  Baker  v.  Chase,  55 
N.  H.  61;  Lawson  v.  Cunningham^  21  Ga.  454;  Eureka  Com- 
pany  v.  Norman^  16  S.  579;  Millett  v.  Lagomarsino,  38  Pac. 
308;  PondY.  Cheaves^  16  S.  145;  Neilson^.  Gregnon,  65  N. 
W.  890;  Gray  don  v.  Hard,  55  Fed.  724;  TrufantY.  Hudson, 
13  S.  83.) 

Pemberton,  C.  J. — ^The  first  question  presented  is  as  to 
whether  the  plaintiff's  cause  of  action,  if  she  ever  had  a  cause 
of  action,  is  barred  by  the  statute  of  limitations. 

Under  subdivision  3,  §  42,  of  the  Code  of  Civil  Procedure 
(Compiled  Statutes  1887),  actions  of  this  character  are  barred 
unless  commenced  within  two  years  from  the  date  of  the  con- 
version. 

John  A.  Yore,  mentioned  in  the  statement,  was  the  husband 
of  the  plaintiff;  and  it  is  conclusively  shown  that  he  sold  the 
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sheep  in  controversy  to  the  defendant  in  the  month  of  August, 
1887,  and  that  the  defendant  had  possession  of  the  sheep  from 
that  time  until  the  commencement  of  this  suit,  in  June  or  July, 
1890,  that  the  defendant  had  open  possession  thereof,  claiming 
to  be  the  owner,  all  this  time,  is  amply  shown. 

It  is  not  disputed,  either  by  the  evidence  or  argument  of 
counsel,  that  the  defendant  did  purchase  the  sheep  of  John  A. 
'  Yore,  as  above  shown,  and  had  possession  as  owner  thereof 
during  the  time  stated.  But  counsel  for  respondent  contends 
that  the  sheep  belonged  to  plaintiff  in  her  own  right;  that  her 
husband,  who  (they  say)  was  her  agent,  had  no  authority  to 
sell  the  sheep  to  defendant  and  that  she  had  no  knowledge  that 
he  had  sold  them  to  the  defendant  until  about  the  time  she 
commenced  this  action.  Counsel  for  respondent,  therefore, 
contend  that  the  statute  of  limitations  did  not  commence  to  run 
against  plaintiff^  s  right  of  action  until  she  had  knowledge  of 
the  sale  by  her  husband  and  the  conversion  of  the  sheep  by  the 
defendant. 

As  a  general  rule  the  statute  of  limitations  begins  to  run 
from  the  time  when  the  right  of  action  accrues.  (1  Wood 
Lim.  p.  311,  §  117.)  The  same  author  (page  447,  §  177) 
says:  '*ln  the  case  of  torts  arising  qtcasi  ex  contractu^  the 
statute  usually  commences  to  run  from  the  date  of  the  tort, 
not  from  the  occurrence  of  actual  damage.  And  ignorance  of 
the  facts  on  the  part  of  the  plaintiff  will  make  no  exception  to 
the  rule,  although  he  discovers  his  injury  too  late  to  have  a 
remedy.  This  will  be  the  case,  too,  even  where  the  defendant 
has  betrayed  the  plaintiff  into  permitting  the  time  to  elapse  in 
fruitless  inquiries  and  negotiations." 

In  Lattin  v.  Gillette,  95  Cal.  317,  30  Pac.  545,  the  court 
says:  <<The  statute  of  limitations  begins  to  run  against  a 
cause  of  action  as  soon  as  the  right  of  action  has  accrued. 
Upon  {he  breach  of  any  special  contract,  the  statute  begins  to 
run  at  the  date  of  the  breach,  and  a  right  of  action  growing 
out  of  the  negligence  of  another  accrues  whenever  the  act  of 
negligence  is  complete.  *  When  misconduct  or  negligence  con- 
stitutes a  cause  of  action,  the  statute  of  limitations  begins  to 
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run  from  the  time  when  the  defendant  has  been  guilty  of  such 
misconduct  or  negligence. '  [Woody.  Gurreyy  67  Cal.  209.) 
Whether  the  negligence  out  of  which  the  cause  of  action  arises 
is  the  breach  of  an  implied  contract,  or  the  affirmative  disre- 
gard of  some  positive  duty,  is  immaterial.  In  either  case,  the 
liability  arises  immediately  upon  such  breach  of  contract  or 
disregard  of  duty,  and  an  action  to  recover  the  damages  which 
are  the  measure  of  such  liability  may  be  immediately  main- 
tained. The  right  to  maintain  the  action  is  distinguished  from 
the  measure  of  damages,  and,  although  the  entire  damage  re- 
sulting from  such  negligence  may  not  have  been  sustained,  or 
the  fact  that  the  negligence  occurred  may  not  have  been  known 
until  the  right  to  a  recovery  is  barred,  yet  the  time  within 
which  an  action  may  be  brought  is  not  thereby  prolonged." 

In  Harpendbig  v.  Meyer ^  55  Cal.  555,  it  was  held  :  *'  Where 
the  possession  of  property  is  obtained,  in  good  faith  or  other- 
wise, from  one  who  had  no  right  to  transfer  it,  a  right  of  ac- 
tion by  the  owner  against  the  transferee  accrues  as  soon  as  the 
latter  acquires  possession,  and  no  demand  or  further  act  of 
conversion  is  necessary.  Accordingly,  in  an  action  against 
defendants,  who  had,  in  good  faith  and  without  notice  of  the 
plaintiff's  rights,  received  in  pledge  the  plaintiff's  goods  from 
her  bailee,  and  afterwards  sold  them,  heldy  that  the  statute  of 
limitations  commenced  to  run  from  the  time  of  the  defendants' 
acquiring  possession,  and  not  from  the  time  of  the  subsequent 
sale  of  them. ' ' 

In  Fee  v.  Fee,  10  Ohio  470,  it  was  held  that  *<  a  fraudulent 
concealment  by  which  plaintiff  has  been  delayed  will  not  en- 
large the  time  of  bringing  an  action  under  the  statute  of  limi- 
tations." 

In  section  27,  Busw.  Lim.,  it  is  said  :  '<  It  is  a  rule  of  the 
civil  law  that  prescription  begins  to  run  from  the  time  when 
the  creditor  acquires  a  full  and  perfect  right  to  prosecute  his 
demand.  *  *  *  Although  the  application  of  the  rule  is 
often  attended  with  difficulty,  and  must  vary  with  the  facts 
and  circumstances  of  each  particular  case,  it  may  be  said,  in 
general,  that  it  is  a  rule  in  equity,  as  well  as  in  law,  that  the 
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cause  of  action  or  suit  arises  when  and  as  soon  as  the  party  has 
a  right  to  apply  to  the  proper  tribunal  for  relief. ' '  [Brashin 
V.  ToUeth  (Neb.)  48  N.  W.  398;  Strickler  v.  Railway  Co.,  126 
Ind.  412,  25  N.  E.  465;  Tillison  v.  Ewing  (Ala.)  8  South. 
404.) 

Some  authorities  are  to  be  found  that  hold  that  the  statute 
of  limitations  does  not  begin  to  run,  in  cases  like  this,  until 
the  plaintiff  could  have  known,  by  the  exerci  e  of  proper  vigi- 
lance, inquiry  and  effort,  of  the  conversion  of  the  property. 
But  the  facts  of  this  case  do  not  brin^:  it  within  this  rule,  if  it 
be  conceded  to  be  the  correct  rule  of  law. 

Plaintiff  says,  in  substance,  that  for  years  her  husband  had 
charge  and  the  entire  management  of  the  sheep,  and  that  she 
gave  herself  no  concern  about  them.  For  more  than  two 
years  she  and  her  husband  were  out  of  the  state,  living  in  St. 
Louis.  During  this  time  defendant  had  possession,  as  owner, 
of  the  sheep.  Plaintiff  says  that,  during  this  time,  she  never 
made  any  inquiry  about  the  sheep,  or  made  the  least  effort  to 
ascertain  who  had  the  possession  and  care  of  them.  There  is 
no  reason  apparent  from  the  record  why  she  could  not  have 
known  all  about  the  sheep,  and  defendant's  possession  and 
claim  of  ownership  thereof,  at  any  time  during  the  years  she 
claims  to  have  been  the  owner  of  the  property.  For  over  two 
years  neither  she  nor  her  husband  had  anything  to  do  with  the 
sheep.  The  defendant  had  the  possession.  It  is  rather  re- 
markable that,  during  the  last  two  or  three  years  of  John  A. 
Yore's  life,  neither  he  nor  plaintiff  ever  questioned  the  title, 
ownership  or  possession  of  defendant  to  the  sheep;  but,  the 
very  moment  Yore  dies,  plaintiff  asserts  her  title,  and  pro- 
claims her  ignorance  of  the  purchase  or  alleged  conversion  of 
the  sheep  by  defendant. 

There  are  many  errors  assigned  in  this  case,  too  many  of 
which,  we  think,  are  well  sustained;  but,  as  we  are  clearly  of 
the  opinion  that  the  action  is  barred  by  the  statute  of  limita- 
tions, it  becomes  unnecessary  to  treat  any  other  question 
raised  by  the  record.  If  it  be  objected  that  we  are  too  strictly 
enforcing  the  rule  as  to  when  the  statute  of  limitations  begins 
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to  run,  we  have  no  cause  to  regret  the  strictness  of  its  enforce 
ment   in   this   case.     A  careful   consideration  of  the   whole 
record,   and  especially  of  her  own  evidence,  in  this  case,    con- 
vinces us  that  plaintiff's  cause  is  without  merit,  and  that  she 
ought  not  to  recover  in  any  event. 

As  these  views  dispose  of  the  case,  the  judgment  and  order 
appealed  from  are  reversed,  and  the  case  remanded,  with  in- 
structions to  grant  a  new  trial,  and  proceed  in  conformity  with 
the  views  expressed  in  this  opinion. 

Reversed. 

Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 


MURPHY  ET  AL.,  V.  CANNON  et   al.,    HAYES,    Intee- 
VENOR,  Appellant. 

[Submitted  June  4, 1896.    Decided  June  8, 1896.] 

INTBRVKNTION— IXsmfosal  of  complaint—Foreclo8ure,—A  complaint  In  Intervention, 
filed  in  an  action  to  foreclose  a  mortgage  upon  city  lots,  in  which  the  interrenor  al- 
leged title  to  certain  of  the  lots  included  in  the  mortgage  which  had  been  conveyed  co 
him  by  the  mortgagor  prior  to  the  mortgage,  is  properly  dismissed,  where,  after  the 
filing  of  the  complaint  in  intervention  the  plaintiffs  amended  their  complaint  so  as  to 
exclude  the  lots  In  controversy,  since  the  intervener  had  then  no  further  interest  in 
the  matter  in  litigation. 

Sauk— Sam&— Parties.— n  is  no  objection  to  the  dismissal  of  the  complaint  in  interven- 
tion In  such  case  that  the  intervener  was  entitled  to  a  judgment  requiring  the  mort- 
gagor to  file  with  the  county  clerk  and  recorder  a  plat  of  a  proposed  addition  to  the 
city  including  his  lots  as  demanded  in  the  complaint,  where  the  city  and  county 
would  be  interested  In  the  filing  of  such  a  plat  and  were  not  parties  to  the  action. 

Appeal  from   First  Judicial  District y  Lewis  and    Clarice 
County. 

Foreclosure   of   mortgage.     The  intervenor's  complaint 
was  dismissed  by  Blake,  J.     AlBSrmed. 

E.  C  Husselly  for  Appellant. 

De  Witt,  J. — ^The  plaintiffs  brought  this  action  against  the 
defendants  to  foreclose  a  mortgage.     W.  H.  Hayes,  by  leave 
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of  the  court,  filed  a  complaint  of  intervention.  He  set  up  that 
he  was  the  owner  of  certain  lots  which  were  included  in  the 
mortgage,  and  that  said  lots  were  deeded  to  him  by  the  mort- 
g&goT,  Cannon,  prior  to  the  mortgage,  and  that  the  lots  were 
described  in  the  deed  as  in  an  official  plat  to  be  filed,  and  that 
the  plat  had  not  been  filed  in  the  office  of  the  county  recorder. 
The  relief  which  he  demanded  was  that  the  mortgagees  take 
nothing  as  to  said  property  of  the  intervenor,  and  that  the 
mortgagor  be  required  to  file  in  the  office  of  the  county  clerk 
and  recorder  a  plat  of  a  certain  proposed  addition  to  the  city 
of  Helena,  which  included  the  land  of  the  mtervenor.  There- 
upon the  plaintiffs  amended  their  complaint,  and  excluded  from 
their  demand  of  foreclosure  the  land  of  the  intervenor.  The 
court  then  dismissed  the  complaint  in  intervention.  The  in- 
tervenor appeals. 

In  order  to  allow  a  complaint  in  intervention,  it  must  ap- 
pear that  the  person  proposing  to  intervene  has  an  interest  in 
the  matter  in  litigation,  in  the  success  of  either  of  the  parties, 
or  an  interest  against  both.  (Code  of  Civil  Procedure,  1887, 
§  24.)  When  the  land  of  the  intervenor  was  by  amendment 
of  the  complaint  excluded  from  the  demand  for  foreclosure, 
the  intervenor  had  no  further  interest  in  the  litigation.  But 
he  now  contends  that  he  is  entitled  to  a  judgment  requiring  the 
mortgagor  to  file  a  plat  of  the  addition  to  the  city  of  Helena, 
including  his  lots.  But  that  has  nothing  to  do  with  the  cause 
of  action.  The  cause  of  action  was  simply  to  foreclose  the 
mortgage.  And,  furthermore,  the  city  of  Helena  and  the 
county  of  Lewis  and  Clarke  are  interested  in  the  filing  of  such 
plats,  as  the  same  must  be  approved  by  the  city  and  county 
authorities.  (§§  2033,  2034,  Compiled  Statutes,  Fifth  Di- 
vision; 16th  Session  Laws,  1889,  page  228.)  But  the  city  or 
the  county  is  not  a  party  to  this  litifiration.  The  appellant 
says,  however,  if  the  mortgagor  cannot  file  an  official  plat  in 
the  office  of  the  county  recorder,  he  can  at  least  file  a  plat  or 
map  of  the  proposed  addition.  But  if  such  plat  or  map  is  not 
filed  officially,  and  under  the  requirements  of  the  law,  it  is  not 
a  record,  and  would  be  useless  for  any  purpose.     {Moxan  v. 
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Wilkinson,  2  Mont.  421;  Flick  v.  Mining  Co.^  8  Mont.  304; 
Ditch  Co.  V.  Henry,  15  Mont.  576.) 

It  does  not  appear  that  the  intervenor  has  any  interest  in 
this  litigation.  (Code  of  Civil  Procedure,  1887,  §  24.)  He 
was  dismissed  without  prejudice,  and  if  he  has  any  cause  of 
action  against  the  mortgagor  for  reformation  or  correction  of 
his  deed  that  remedy  is  left  to  him  in  another  action. 

The  judgment  of  the  district  court  entered  pursuant  to  the 
dismissal  of  the  intervenor' s  complaint  is  aflSrmed. 

Affi/rmed, 

Pemberton,  C.  J.,  concurs.  Hunt,  J.,  being  disqualified 
in  this  case,  does  not  participate  in  this  decision. 


EDGERTON,    Respondent,    v.    POWER   et   al.,    Appel- 
lants. 

[Submitted  May  26, 1896.    Decided  June  8, 1896.] 

Pleading— Dental— A'eaai<t'«preymi7it.— The  denial  in  an  answer  that  "the  amount  of 
stock"  sold  by  plaintiff  to  defendants  was  ever  dellTered,  being  prejoiant  with  the  ad- 
mission that  all  of  the  stock  had  been  delivered  except  a  fractional  portion.  Is  insuffi- 
cient to  support  proof  of  nondelivery. 

CONTBACT— Cofwidcration— Fromtofcory  note  atid  conUmporanecus  agreemenL— The 
premises  recited  in  a  contract  were  that  the  plalutlfl  owned  certain  stock  in  a  rail- 
road; that  it  hfad  been  affreed  that  defendant  sliould  purchase  of  plaintUf  one-half  of 
his  stock  at  a  stated  price  and  that  it  was  desired  that  the  parties  should  vote  their 
stock  as  a  unit  and  act  In  harmony  in  the  management  of  the  railroad.  Tlie  con- 
tractual portion  of  the  instrument  recited  that  in  consideration  of  the  premises  the 
parties  agreed,  first,  that  the  plaintiff  should  sell  and  deliver  to  the  defendants  one- 
half  of  his  stock  at  a  certain  price  for  which  the  defendants  should  give  their  note 
payable  six  months  after  date.  The  balance  of  the  contract  was  covered  by  ten  other 
paragraphs  containing  agreements  for  pooling  and  voting  the  stock,  which  arrange- 
ment was  to  continue  for  ten  years,  though  no  time  was  fixed  for  forming  the  pool. 
Held,,  in  an  action  on  the  note,  that  the  oniy  consideration  for  the  note  was  the  de- 
livery of  the  stock  as  provided  in  the  first  paragraph,  which  was  complete  in  itself 
and  independent  of  the  others,  and  that  the  nonperformance  of  the  further  agree- 
ments was  not  a  defense. 

Appeal  from   First   Judicial  District,  Lewis  am^d  Clarke 
County.  ^ 

Action  on  promissory  note.     Judgment  was  rendered  for 
the  plaintiff  below  by  Buck,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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The  plaintiff  sued  the  defendants  upon  a  promissory  note  for 
9>8,000  made  by  defendants  to  plaintiff.  The  answer  admits 
the  making  and  delivery  of  the  note,  and  seeks  to  defend  by 
setting  up  that  the  note  was  made  in  connection  with  a  written 
contract  between  plaintiff  and  defendants  dated  December  80, 
1889,  which  contract  is  pleaded  in  full.  The  answer  alleges 
that  the  terms  of  said  contract  were  the  consideration  for  the 
note,  and  that  among  them  it  was  agreed  that  the  plaintiff  was 
to  sell  to  defendants  277|  shares  of  the  stock  of  the  Helena, 
Hot  Springs  &  Smelter  Railroad  Company,  and  that  plaintiff 
has  never  sold  or  delivered  to  defendants  the  amount  of  the 
stock  agreed  to  be  sold,  and  that  he  was  not  at  the.  time  of 
making  the  contract,  or  at  any  time  since,  able  to  comply  with 
its  conditions  as  to  the  sale  of  said  stock.  It  is  further  alleged 
that  part  of  the  terms  of  said  contract  were  that  said  railroad 
should  be  extended  over  certain  real  estate  owned  by  the  de- 
fendants, and  that  the  railroad  was  never  so  extended;  that 
another  condition  of  said  contract  was  that  a  stock  dividend 
should  be  declared  among  the  stockholders  of  the  stock  then  in 
the  treasury,  but  that  said  dividend  was  never  declared.  The 
agreement  referred  to  was  between  Power  and  Sullivan  (these 
defendants),  parties  of  the  first  part,  E.  D.  Edgerton  (plaint- 
iff), party  of  the  second  part,  and  Sanford  and  Evans,  parties 
of  the  third  part.  It  was  executed  by  only  Power  and  Sulli- 
van and  Edgerton.  The  recitals  and  first  paragraph  of  the 
contract  are  as  follows  : 

''Whereas,  the  said  party  of  the  second  part  is  the  owner 
of  five  hundred  and  fifty-five  and  one-half  shares  of  the  full- 
paid  and  unassessable  capital  stock  of  the  Helena,  Hot  Springs 
and  Smelter  Kailroad  Company,  a  corporation  duly  incor- 
porated under  the  laws  of  Montana;  and  whereas,  the  said 
parties  of  the  third  part  are  the  owners  of  112^  shares  of  said 
capital  stock;  and  whereas,  it  has  been  agreed  that  the  said 
parties  of  the  first  part  shall  purchase  of  the  said  party  of  the 
second  part  one- half  of  the  said  shares  of  stock  so  owned  by 
the  said  party  of  the  second  part  at  and  for  the  price  of  eight 
thousand  dollars  ($8,000);  and  whereas,   it  is  desired  by  all 
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the  parties  hereto  that  the  stock  now  owned  by  the  parties  of 
the  second  and  third  parts  and  the  stock  so  to  be  purchased  by 
the  said  parties  of  the  first  part  shall  be  voted  as  a  unit;  and 
whereas,  it  is  desired  that  all  of  said  parties  shall  act  together 
and  in  harmony,  with  reference  to  the  management  of  the 
affairs  and  conduct  of  the  business  of  said  Helena,  Hot  Springs 
and  Smelter  Railroad  Company  : 

<<Now,  therefore,  in  consideration  of  the  premises,  and  of  the 
sum  of  one  dollar  to  each  in  hand  paid,  it  is  agreed  by  and 
between  the  said  parties :  First:  That  said  party  of  the 
second  part  agrees  to  sell  to  the  said  parties  of  the  first  part, 
and  said  parties  of  the  first  part  agree  to  purchase  of  the  said 
party  of  the  second  part,  one-half  of  said  five  hundred  and 
fifty-five  shares  of  the  capital  stock,  at  and  for  the  price  or 
sum  of  eight  thousand  dollars,  for  which  sum  said  parties  of 
the  first  part  shall  give  their  note  payable  to  the  order  of  the 
said  party  of  the  second  part  six  months  after  the  date  hereof, 
with  interest  thereon  at  the  rate  of  eight  per  cent,  per  annum 
from  date  until  paid. ' ' 

Then  follow  10  other  sections  of  the  contract.  The  matters 
contained  in  these  sections  are  agreements  for  pooling  the 
stock  of  the  railroad,  and  voting  the  same  as  a  unit,  extending 
the  railroad  to  certain  lands,  and  the  doing  of  certain  other 
acts,   which  need  not  be  further  described  in  detail. 

A  replication  was  filed  to  this  answer.  Upon  the  trial  the 
defendants,  having  admitted  the  making  and  delivering  of  the 
note,  naturally  assumed  the  burden  of  proof.  Defendant 
Power  was  called  as  a  witness,  and  partially  examined,  where- 
upon the  plaintiff  objected  to  any  testimony  being  introduced 
by  the  defendants  under  the  pleadings.  The  court  sustained 
this  motion,  except  as  to  the  delivery  of  certain  shares  of  the 
stock  of  the  railroad  company.  The  court  held  that  the  de- 
livery of  the  stock  was  the  only  issue  raised  by  the  pleadings. 
Defendants'  counsel  asked  leave  to  file  a  second  amended  an- 
swer. This  was  denied  by  the  court.  The  proffered  answer 
appears  in  the  record. 

The  ruling  of  the  court  that  the  only  issue,  under  the  plead- 
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ings,  was  the  delivery  of  the  Btock,  was  made  upon  the  offer 
by  the  defendants  to  prove  that  the  agreements  set  out  in  the 
contract  of  December  30th,  as  to  pooling  the  stock,  extending 
the  road,  and  making  a  stock  dividend,  etc. ,  which  matters 
were  part  of  thd  contract,  were  in  fact  intended  to  be  a  part 
of  the  consideration  for  the  note,  and  that  such  consideration 
had  failed.  These  matters  were  partially  set  out  in  the  first 
amended  answer,  upon  which  the  trial  was  being  had,  and 
were  set  out  in  a  much  more  amplified  form  m  the  second 
amended  answer,  which  the  court  would  not  allow  to  be  filed. 
It  was  upon  the  offer  to  prove  all  these  matters,  and  especially 
the  allegations  of  the  second  amended  answer,  that  this  ruling 
of  the  court  was  made.  The  defendants  allege  error  in  the 
refusal  to  allow  this  proof,  and  the  refusal  to  allow  to  be  filed 
the  second  amended  answer.  The  examination  of  the  witness 
Power  then  continued  until,  it  seems,  attention  was  attracted 
to  what  the  court  considered  the  insuflScient  denial  in  the 
answer. 

The  answer  simply  denied  that  ^<the  amount  of  stock^^  sold 
by  plaintiff  to  defendants  was  ever  delivered.  The  court  sug- 
gested that  this  denial  was  pregnant  with  the  admission  that 
all  of  the  said  stock  had  been  delivered,  except  an  immaterially 
fractional  portion,  and  that,  therefore,  there  was  in  fact,  no 
substantial  denial.  The  court  offered  to  allow  the  defendants 
to  amend  their  answer  so  that  they  might  deny  that  any  of 
the  stock  was  ever  delivered,  or  that  they  might  state  what 
amount,  if  any,  was  delivered,  and  what  amount  was  not 
Defendants'  counsel  declined  to  make  such  amendment. 

The  second  amended  answer,  which  the  defendants  had 
tendered,  it  was  contended,  did  contain  a  proper  denial  of  the 
delivery  of  the  stock;  but  this  second  amended  answer  also 
contained  all  of  the  allegations  as  to  other  matters  in  the  con- 
tract forming  a  part  of  the  consideration  for  the  note,  and 
these  matters  were  considered  by  the  court  as  forming  no 
defense.  So  the  issue  between  the  court  and  counsel  was  this: 
The  court  was  willing  that  counsel  should  amend  so  as  to  deny 
the  delivery  of  the  stock,  or  a  portion  of  it,   which  the  courts 
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was  of  opinion  was  a  material  issue,  but  would  not  allow  the 
counsel  to  add  to  this  denial  ail  of  those  other  allegations 
which  the  court  deemed  to  be  immaterial.  Counsel  stood 
upon  their  position,  and  refused  to  amend  at  all,  if  they  were 
not  allowed  to  amend  as  they  contended  they  had  a  ri^ht  to 
do. 

The  defendant  Power  had  given  testimony  tending  to  show 
that  the  stock,  or  a  material  portion  thereof,  had  not  been  de- 
livered to  him  and  Sullivan.  The  court,  being  of  opinion  that 
the  answer  contained  no  denial  to  support  this  proof,  struck 
out  the  whole  of  Mr.  Power's  testimony,  as  not  being  sup- 
ported by  an  allegation  in  the  answer.  This  left  the  case  with- 
out any  defense,  and  the  court,  as  a  logical  sequence,  in- 
structed the  jury  to  find  for  the  plaintiff.  This  was  done,  and 
judgment  entered  accordingly-  The  defendants  appeal  from 
the  judgment,  and  from  an  order  denying  a  new  trial. 

Toole  i&  Wallace,  F.  K  db  S.  IL  Mclntire  and  //.  G.  2[c- 
Intire,  for  Appellants. 

The  performance  of  all  the  agreements  mentioned*  in  the  con- 
tract was  a  condition  precedent  to  the  right  to  demand  and 
enforce  payment  of  the  note.  As  the  agreements  were  not 
performed  there  was  no  right  of  action  on  the  note.  {Plate  v. 
Vega^  31  Cal.  384;  Billings  v.  EveTett\  52  Cal.  661,  and  cases 
cited  in  brief;  Witlier%  v.  Greene,  9  How.  (U.  S.)  213;  Bank 
v.  Leonhart,  25  N.  E.  Rep.  1099;  Knight  v.  Knight,  28  Ga. 
165;  Boyfiton  v.  Twitly,  53  Ga.  214;  Stacy  v.  Kemp,  97 
Mass.  166;  McLaughlin  v.  Clausen,  24  Pac.  Rep.  636;  2 
Estee's  PI.  pp.  532-533;  Bookstaver  v.  Jayne,  60  N.  Y.  146; 
Benton  v.  Mwrtin,  52  N.  Y.  570-574;  Ilarringtonx.  StraMon, 
22  Pick.  510;  French  v.  Gordon,  10  Kan.  370;  PUts  v.  Allen, 
72  Ga.  69;  Hall  v.  Henderson,  84  III.  611;  Bookstaver  v. 
Jayne,  60  N.  Y.  150.)  The  note  and  contract  of  December 
30,  1889,  being  an  entire  transaction,  the  reason  for  the  ex- 
istence of  the  note  and  the  defandants'  liability  thereon  being 
contained  and  explained  in  the  memorandum  of  agreement,  it 
was  error  to  rule  out  the  defense  set  up   in  the  amended  an- 
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s^wer.     There  was  no  attempt  on  the  part  of  the  defendants  to 
vary  the  terms  of  the  note,  but  merely  to  show  under  what 
circumstances,  according  to  the  expressed  and  manifest  inten- 
tion  of  the  parties,   a  liability  upon  the  note  should  accrue. 
Bat,   assuming  for  the   sake  of  argument,   that  the  defend- 
ants by  their  pleading  and  the  lines  of  evidence  offered,  sought 
to  vary  by  parol  the  terms  of  a  written  instrument,   such 
pleading  and  proof  were  clearly  within  the  exceptions  to  the 
rule  prohibiting  such  variance.     (Compiled  Statutes,  First  Di- 
vision,   §§  628,    632;   Abbott's  Trial  Evidence,    page    294; 
1  Greenleaf  on  Evidence,  §§  275,  284,  note,  285;  Bohn  Manu- 
facturing Co.  V.  Harrison^  13  Mont.  293;  Story  on  Contracts, 
§§  480,  481;  2  Parsons  on  Contracts.  §§   582,   583;   2   Mont. 
563.) 

T.  H,  Carter  BXidi' Mc Connelly    Clayherg  ik   Gunny  for  Re- 
spondent. 

I.  The  allegation  that  the  note  was  delivered  in  connection 
with  a  certain  contract  in  writing,  is  of  itself  sufficient  to  show 
that  the  execution  and  delivery  of  the  note  and  the  signing 
and  entering  into  the  contract  were  a  part  of  the  same  trans- 
action. The  rule  is  well  established  that  where  a  contract  is 
delivered  in  connection  with  a  promissory  note,  the  note  and 
contract  are  to  be  construed  together.  (Hubbard  v.  Marshall, 
60  Wis.  322,  327;  Langan  v.  Langan,  89  Cal.  186;  ZimpeJ- 
man  v.  Ilipwelly  54  Fed.  848;  §  2207,  Civil  Code  of  Montana.) 
Parol  evidence  was  not  admissible  to  show  any  other  consider- 
ation for  this  note  except  the  sale  of  this  stock  because  of  the 
provisions  and  recitals  of  said  contract.  [Ihthbard  v.  Mar- 
shally  60  Wis.  327;  Langan  v.  Langan,  89  Cal.  186;  Zimpel- 
man  v.  Hipwell,  54  Fed.  848.)  See,  also,  in  support  of  the 
proposition  that  parol  evidence  is  not  admissable  to  vary, 
qualify,  contradict,  add  to,  or  subtract  from  the  absolute 
terms  of  a  written  instrument.  [Brown  v.  Spqffoi*d,  95  U.  S. 
474;  Specht  v.  Howard,  16  Wall  564;  Bank  v.  Dunn,  6  Pet. 
61;  Forsythe  v.  Kimball.  91  U.  S.  291;  Brmvn  v.  Wiley,  20 
How.  442;  Greenleaf  on  Evidence,    §§   275,    276  and  277; 
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Styles  y.  Vandetoater,  4  At.  668;  FUher  v.  Briscoe^  10  Mont 
124;  Compiled  Statates,  First  Division,  §  628.) 

II.  Appellant^  8  contention  that  the  performance  of  the  said 
contract  was  a  condition  precedent  to  the  right  to  demand  and 
enforce  payment  of  this  note,  is  based  upon  the  false  position 
that  evidence  was  admissible  to  show  that  the  consideration  for 
said  note  was  different  from  that  stated  in  the  contract.  For 
the  reason  that  parol  evidence  was  hot  admissible  to  vary  the 
terms  of  the  contract,  it  was  incompetent  to  show  that  this 
note,  which  contains  an  absolute  promise  to  pay,  was  payable 
upon  condition.  (Randolph  on  Commercial  Paper,  Vol.  1, 
§  94,  and  cases  cited  in  note;  Brown  v.  Spofford^  96  U.  S. 
474;  Allen  v.  Furbish^  4  Gray  504;  Underwood  y,  Simoruh^ 
12  Met.  276;  Union  Stock  Yards  v.  Western  Land  Company^ 
69  Fed.  49.) 

III.  The  only  defense  was  a  failure  of  consideration.  This 
defense  is  inconsistent  with  the  claim  that  the  note  did  not  be- 
come operative.  The  evidence  offered  was  ^'That  the  pay- 
ment of  the  note  was  conditioned  upon  the  fulfillment  by  the 
plaintiff  of  this  promise  and  the  other  promises  mentioned,  and 
that  none  of  them  were  fulfilled. ''  The  effect  of  this  evidence 
was  not  to  show  that  the  note  never  became  operative  but  to 
attach  a  condition  to  the  payment  of  the  note,  which  was  not 
perm issable  under  the  circumstances.  (CI  cfe  F.  R,  R,  Co. 
V.  Parker,  84  111.  613;  DeLong  v.  Lee,  34  N.  W.  613;  Brown 
V.    Wiley.  20  How.  443,  and  cases  cited  supra,) 

IV.  To  at  this  is  a  severable  contract,  see  the  following 
authorities:  2  Parsons  on  Contracts,  6th  £d.,  page  617; 
Pitkin  V.  Frink,  8  Met.  12;  Water hoxise  v.  Kendally  11  Cush. 
128;  Travtr  V.  Stevens,  11  Cush.  167;  Ilodgkins  v.  Motdton^ 
100  Mass.  309;  McGrath  v.  Cannon,  67  N.  W.  160  and  cases 
cited. 

V.  There  was  no  error  in  sti  iking  out  the  evidence  as  to 
the  delivery  of  this  stock.  The  answer  merely  alleges  that 
the  amount  of  stock  was  not  delivered.  This  was  an  allega- 
tion of  a  negative  pregnant  and  presented  no  issue.  (Bliss  on 
Code  Pleadings,  §  332;  Power  v.  Gum,  6  Mont.  6.)  The  gen- 
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eral  allegation  that  no  consideration  was  received  for  said  note 
does  not  cure  the  defective  allegation  that  the  defendants  did 
not  receive  the  amount  of  stock.  {Parker  v.  JeweUy  56  N. 
W.  56.) 

De  Witt,  J. — We  are  satisfied  that  the  denial  in  the  an- 
swer that  <<the  amount  of  stock^'  had  been  delivered  was  a 
negative  pregnant,  for  the  reason  set  forth  by  the  district 
court,  and  quoted  in  the  statement  preceding  this  opinion. 
The  court  was  therefore  justified  under  such  a  denial,  in  re- 
fusing to  allow  testimony  as  to  the  nondelivery  of  the  stock. 
The  court  offered  to  allow  counsel  to  amend  this  denial  so  that 
it  would  be  well  pleaded.  Counsel  refused  to  (]o  so  unless 
they  were  also  allowed  to  allege  in  their  proffered  second 
amended  answer  that  certain  matters  mentioned  in  the  state- 
ment above,  other  than  the  delivery  of  the  stock,  were  also 
port  of  the  consideration  for  the  note.  The  court  held  that 
thi&  was  an  attempt  to  vary  the  terms  of  a  written  instrument, 
viz,  the  contract  of  December  30th.  This  matter  is  the  gist 
of  the  whole  case.  The  note  was  given  December  30th,  1889, 
and  it  was  given  in  connection  with  the  contract  of  the  same 
date.  Appellants  contend  that  it  is  not  varying  the  terms  of 
a  written  instrument,  to  wit,  the  promissory  note,  to  show, 
aliunde  the  note,  what  the  real  consideration  was.  Their 
counsel  cites  many  authorities  upon  this  point.  This  may  be 
conceded.  Then  he  proceeds  to  show  the  real  consideration 
by  pleading  the  contract  of  December  30th.  This  contract  is 
admitted  by  the  respondent.  Then  the  next  question  is,  what 
is  the  real  consideration  for  the  note,  as  shown  by  the  written 
•contract  ?  If  the  real  consideration  be  shown  by  the  contract 
of  December  30th.  then  we  have  that  contract  as  a  written 
instrument  in  which  to  find  the  consideration.  {Pitts  v.  Allen, 
72  Ga.  69.) 

We  must  therefore  look  to  the  contract  of  December  30th 
to  ascertain  the  real  consideration.  Was  that  consideration 
the  delivery  of  the  stock,  or  was  it  the  delivery  of  the  stock 
and  the  performance  of  all  the  other  terms  of  that  contract? 
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The  district  court  said  it  was  the  delivery  of  the  stock  only. 
This  point  was  raised  in  several  ways  during  the  trial,  and  is 
the  gist  of  this  controversy.  We  must  therefore  proceed  to 
construe  the  contract. 

The  contract  says,  *<In  consideration  of  the  premises  and 
the  sum  of  one  dollar  to  each  in  hand  paid,  it  is  agreed,  ^ '  etc. 
Appellants  make  the  pofnt  that  all  the  agreements  of  the  con- 
tract are  in  consideration  of  the  premises.  The  premises  are 
set  forth  in  the  recitals  preceding  the  contractual  portion  of 
the  instrument.  Referring  to  the  contract  as  set  out  in  the 
statement  of  the  facts  preceding  this  opinion,  it  is  observed 
that  the  recitals  consist  of  statements  of  some  facts,  and  of  some 
desires  of  the  parties.  The  facts  recited  are  that  Edgerton  is 
the  owner  of  655^  shares  of  the  railroad  stock,  and  Sanford 
and  Evans  of  112^  shares,  and  that  it  had  been  agreed  that 
Power  and  Sullivan  shall  purchase  of  Edgerton  one-half  of 
his  said  shares,  at  the  price  of  $8,000.  After  stating  these 
facts,  the  recitals  then  set  forth  that  it  is  desired  by  all  parties 
that  the  stock  owned  by  Edgerton  and  Sanford  and  Evans, 
and  the  stock  purchased  by  Power  and  Sullivan,  shall  be  voted 
as  a  unit,  and  that  all  of  the  parties  shall  act  together  and  in 
harmony  in  the  management  of  the  railroad,  etc.  These  facts 
and  these  desires  of  the  parties  being  recited  as  premises,  the 
contract  goes  on  to  state  that  in  consideration  of  the  premises 
the  parties  agree  to  certain  things.  What  they  agree  to  is 
set  forth  in  a  series  of  eleven  paragraphs,  numbered  consecu- 
tively from  first  to  eleventh.     The  first  is  as  follows: 

*'  That  said  party  of  the  second  part  agrees  to  sell  to  the 
said  parties  of  the  first  part,  and  said  parties  of  the  first  part 
agree  to  purchase  of  the  said  party  of  the  second  part,  one- 
half  of  said  five  hundred  and  fifty-five  and  one-half  shares  of 
capital  stock  at  and  'for  the  price  or  sum  of  eight  thousand 
dollars,  for  which  sum  said  parties  of  the  first  part  shall  give 
their  note,  payable  to  the  order  of  the  said  party  of  the  sec- 
ond part  bix  months  after  the  date  hereof,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per  annum  from  date 
until  paid." 
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Then  the  contract  goes  on  and  sets  forth  the  ten  other 
paragraphs,  containing  the  other  agreements  which  the  parties 
made.  Paragraph  1.  certainly  very  plainly  sets  forth  in 
-writing  that  the  consideration  of  the  note  is  the  delivery  of 
the  one-half  of  the  555^  shares  of  the  stock  of  the  railroad 
company.  It  has  already  been  recited  that  such  agreement 
had  been  made.  The  fact  that  it  had  been  made  is  one  of  the 
premises  of  the  contract,  as  above  noted.  The  other  prem- 
ises were  the  desire  of  the  parties  lo  operate  the  railroad  in 
harmony,  etc.  If  the  premises,  as  the  appellants  argue,  are 
part  of  the  consideration  of  the  note,  then  the  only  premise, 
other  than  the  contract  for  the  delivery  of  the  stock,  is  what 
we  have  noted  as  the  desires  of  the  parties.  Those  desires 
were  to  pool  the  stock,  run  the  road  over  certain  lands,  pay  a 
Htock  dividend,  etc.  By  reason  of  such  premises,  including 
what  we  call  the  *<  desires  of  the  parties,"  they  go  on  and  state 
what  they  shall  do;  and,  first,  Edgerton  and  Power  and  Sulli- 
van, in  the  first  paragraph,  make  their  contract  as  to  the  sale 
of  the  stock  for  $8,  (TOO.  Passing  this  paragraph  as  complete 
in  itself,  we  come  to  the  other  paragraphs,  as  to  pooling  the 
stock,  etc.  We  are  of  opinion  that  the  agreements  contained 
in  this  contract  are  clearly  separable.  The  first  paragraph  is 
complete  in  itself,  and  is  independent  of  the  others.  It  is 
observed  that  there  is  no  time  set  when  this  pool  shall  be 
formed.  The  contract  of  pooling  and  operatfng  the  stock  as 
a  unit,  and  handling  the  road  in  harmony,  is  to  run  for  ten 
years,  but  the  note  is  payable  in  six  months.  Therefore, 
how  can  the  performance  of  further  agreements  following 
paragraph  1.  be  a  consideration  for  the  note,  and  how  can 
their  nonperformance  be  a  defense,  when  the  note  is  payable 
absolutely  nine  and  one-half  years  before  the  other  acts  con- 
tracted for  are  to  be  fully  performed  ?  The  parties  could  not 
have  contemplated  such  an  anomaly. 

We  are  of  opinion  that  the  consideration  of  the  note  was  the 
delivery  of  the  stock,  and  perhaps,  also,  the  entering  into  the 
further  agreements,  but  not  the  performance  of  the  same,  if 
the  entering  into  the  further  agreements  were   also  a  part  of 
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the  consideration  of  the  note,  that  consideration  was  per- 
formed, becaase  the  further  agreements  were  entered  into. 
This  branch  of  the  case  we  will  examine. 

It  is  true  that  it  is  quite  clear  that  the  parties  desired  the 
accomplishment  of  all  the  matters  set  forth  in  the  contract  of 
December  30th,  and  in  paragraphs  following  paragraph  1 ;  and 
it  is  true  that  they  also  contracted  for  the  accomplishment  of 
their  desires  in  that  respect.  But  these  matters  could  not  be 
accomplished,  nor,  indeed/  could  they  be  intelligently  con- 
tracted for,  unless  Power  and  Sullivan  obtained  the  stock  to 
put  into  the  pool.  The  obtaining  of  that  stock  was  a  prerequi- 
site to  the  accomplishing  of  the  other  matters  set  forth.  To 
be  sure,  the  accomplishment  of  those  matters  was  within  the 
contemplation  of  the  parties  when  they  made  the  contract  a** 
to  the  stock.  It  may  even  be  conceded  that  Power  and  Sulli- 
van would  not  have  bought  the  stock  unless  all  the  parties  had 
consented  that  they  would  make  an  agreement  for  the  accom- 
plishment of  the  other  matters.  But  Power  and  Sullivan  did 
buy  the  stock,  and  they,  with  Edgerton,  did  make  an  agree- 
ment as  to  the  other  matters.  It  may  probably  be,  indeed, 
conceded  that  the  consideration  of  the  note  was  the  delivery  of 
the  stock,  and  the  entering  into  the  further  agreements.  Let 
it  be  understood  that  we  say  the  entering  into  the  further 
agreements^  not  the  pertorming  of  them ;  that  is  to  say,  the 
promising  to  perform  may  have  been  a  part  of  the  considera- 
tion of  the  note,  but  the  performing  of  the  same  could  not 
have  been.  Then  the  consideration  of  the  note  was  paid,  if 
the  stock  was  delivered,  and  the  further  agreements  were 
made;  and  on  this  construction  of  the  situation,  if  the  stock 
were  not  delivered  or  the  further  agreements  were  not  made, 
the  consideration  failed.  But  the  court  offered  to  allow  ap- 
pellants to  prove  that  the  stock  was  not  delivered,  if  they 
would  make  a  proper  allegation  of  this  in  their  answer.  That, 
as  above  noted,  they  declined  to  do,  and,  they  declining  to 
make  this  denial,  the  court  struck  out  their  proof. 

That  the  further  agreements  were  made  was,  in  effect,  in 
evidence,  because  the  fact  was  alleged,  and  not  denied  by  the 
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pleadings.  Thus,  while  the  making  of  the  further  agreements 
may  have  been  a  part  consideration  of  the  note,  we  cannot 
consent  that  their  performance  was  also  a  part  consideration. 
The  contract,  in  its  whole  scope,  denies  such  interpretation. 
The  sale  and  delivery  of  the  stock  were  preliminary  to  the 
{performance  of  the  other  agreements,  and  preliminary,  indeed, 
to  a  promise  to  perform,  because  it  was  first  necessary  that 
Power  and  Sullivan  have  said  stock  before  they  could  make 
the  pooling  and  other  agreements.  Again,  we  observe  that  no 
time  was  set  for  the  performance  of  any  of  the  other  agree- 
ments. One  of  the  other  agreements  as  to  an  option  was  lim- 
ited to  one  year,  and  the  whole  pooling  contract  was  to  run  for 
ten  years.  The  performance  of  such  acts  at  such  times  never 
could  have  been  intended  as  a  part  consideration,  or  their  non- 
performance as  a  defense,  to  a  note  payable  absolutely  in  six 
months.  These  views  do  not  deny  to  defendants  a  remedy  for 
any  breach  of  the  contract  of  December  30th,  as  to  any  agree- 
ments therein  other  than  the  sale  of  the  stock,  if  any  such 
breaches  exist.  All  we  hold  is  that  any  nonperformance  of 
such  agreements  is  not  a  defense  to  the  note,  because  the  per- 
formance was  not,  by  the  terms  of  that  contract,  a  considera- 
tion for  the  note. 

By  reason  of  these  views  the  judgment  and  order  of  the  dis- 
trict court  must  be  sustained. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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STATE,  Respondent,  v.  MASON,  Appellant. 

I  Submitted  June  4, 1896.    Decided  June  15. 1896.  J 

New  TRiKJj—Inttrwttiowh-Specifieationof  error.— A  specification  of  error,  which  stales 
that  the  court  misdirected  the  jury  in  a  material  matter  of  law,  by  giying  to  the  jury 
certain  instructions,  described  by  number,  because  said  instructions  did  not  state  the 
law  correctly  and  were  not  applicable  to  the  case.  Is  too  general  to  permit  the  review 
of  the  instructions  un  appeal.    ( IToods  t.  Berry ,  7  Mont.  195.  cited.) 

Sank— J^otloeo/ motion— AfiMfidfii^nt.— An  amended  notice  of  motion  for  a  new  trial, 
filed  after  the  time  for  serTing  the  notice  of  Intention  has  expired,  is  too  late  to  cure 
a  defect  In  the  original  notice. 

Sams— Amended  noUet^New  ape^^Mition  of  error.— Where  an  original  noCloe  of  moUoa 
for  a  new  trial  specifies  no  error  In  a  particuUir  instruction  the  notice  cannot  be 
amended  so  as  to  specify  error  in  such  Instruction,  for  this  would  not  be  the  amend- 
ment of  anything  contained  in  the  original  notice  but  the  Introduction  of  a  wh<HIy 
new  specification.  (QiUenpiey.DUm,  ante,  page  i63;  Barbour  y.  BriMoe,  8  Mont. 
214,  Cited.) 

Appeal  from  Fourth  Judicial  District^  Missoula  County, 

Conviction  for  assault  with  intent  to  commit  murder.  De- 
fendant was  tried  before  Woody,  J.     Affirmed. 

Toole  i&  Wallace  J  for  Appellant. 

Henri  J.  Haskell^  Attorney  General,  and  Ella  Knowles 
Haskell^  for  the  state,  Respondent. 

De  Witt,  J. — The  defendant  appeals  from  judgment  of 
conviction  of  the  crime  of  assault  with  intent  to  commit  mur- 
der. Under  that  appeal  he  reviews  the  order  denying  a  new 
trial.  The  notice  of  intention  to  move  for  a  new  trial  makes 
the  following  specification  of  error,  which  is  now  relied  upon 
under  section  366,  Criminal  Practice  Act,  1887:  "That  the 
^court  misdirected  the  jury  in  a  material  matter  of  law,  by 
giving  to  the  jury  instructions  numbered  19,  21,  24,  26,  31 
and  34,  because  said  instructions  did  not  state  the  law  cor- 
rectly, and  were  not  applicable  to  the  case  at  bar." 

The  state  contends  that  this  specification  is  insufficient,  and 
cites  iStatev,  Fry^  10  Mont.  407;  IStatev.  Northrup^  13  MonL 
534;  State  v.  Black,  15  Mont.  143:  Stale  v.  Whaley^  16 
Mont.  574.     The  appellant  does  not  contend  that  all,  but  that 
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only  some,  of  the  iastr actions  named  in  the  specification  are 
incorrect  in  law.  The  specification  sets  forth  that  all  of  the  in- 
structions are  erroneous,  and  not  that  each  one  is.  Under  the 
decisions  heretofore  made  in  this  court,  we  are  of  opinion  that 
this  specification  is  insufficient.  The  specification  here  is  not 
made  as  were  the  exceptions  in  McKinstry  v,  ClarJcy  4  Mont. 
370,  where  the  objection  was  directed  at  each  instruction. 
(Hayne,  on  New  Trial  and  Appeal,  §  128,  p.  363.) 

In  Woods  V.  Berry^  7  Mont.  195,  this  question  is  fully 
treated,  and  all  of  the  former  decisions  in  this  court  are 
reviewed.  In  that  case  the  court,  by  Mr.  Justice  Fach,  said: 
*^'  We  will  now  consider  the  first  question:  'In  what  manner 
must  an  exception  be  taken  to  an  instruction  ? '  and  in  con- 
nection therewith  the  cases  of  Griswold  v.  Boley,  1  Mont. 
545,  and  Gum  v.  Murray,  6  Mont.  10.  The  manner  of  taking 
the  exception  in  those  cases  is  almost  identical  with  that  in  the 
case  at  bar,  and  the  difference  between  the  manner  of  taking 
the  exception  in  those  cases,  and  that  used  in  McKinstry  v, 
Clark,  is  manifes^;.  In  the  former  cases,  including  the  case 
at  bar,  there  was  one,  and  only  one,  exception  to  several  in- 
structions in  gross,  while  in  McKinstry  v.  Clark  there  was  a 
separate  exception,  taken  separately,  to  each  separate  instruc- 
tion objected  to.  The  first  form  or  manner  of  taking  an 
exception  was  declared  to  be  of  no  avail,  by  the  case  of 
Griswold  v.  Boley  and  Gum  v.  Murray. ' ' 

As  in  Woods  v.  Berry,  so  in  this  case,  the  specification  is  to 
several  instructions  in  gross,  which  method  was  there  con- 
demned; affirming  Griswold  v,  Boley,  1  Mont.  545,  and  Gum 
V.  Murray,  6  Mont.  10. 

In  Woods  V.  Berry  the  subject  under  consideration  was  an 
exception  to  instructions,  and  was  decided  at  the  time  when, 
under  the  statute,  counsel  was  required  to  take  their  excep- 
tions upon  the  trial,  and  before  the  enactment  of  the  statute 
which  declares  that  the  instructions  are  deemed  to  be  excepted 
to.     Laws  1887,  (15th  Extra  Session,  p.  67.) 

But  in  principle  there  does  not  seem  to  be  a  distinction  be- 
tween exceptions  to  instructions,  and  specifications,  on  motion 


364  State  v.  Mason.  [June  T/96 

for  a  new  trial;  and  it  was  so  held  in  Griswold  v.  B<dey^  1 
Mont.  545,  in  which  the  court  said:  <'One  other  specification 
is  as  follows:  'The  court  erred  in  instructing  the  jury  for 
the  plaintiff  as  they  were  instructed  by  the  court  at  the  time. ' 
This  specification  is  of.  like  character  as  the  one  already  con- 
sidered, and,  for  like  reason,  cannot  claim  the  attention  of  the 
court.  And  for  another  reason;  the  instructions  given  on 
behalf  of  the  plaintiff  were  not  excepted  to  at  the  time,  and, 
for  all  that  appears  in  the  record,  the  instructions  went  to  the 
jury  without  objection.  We  can  take  no  notice  of  exceptions 
not  taken' at  the  proper  time  and  duly  saved;  and  if  this  ex- 
ception has  been  taken  at  the  time  the  instructions  were  given, 
and  this  fact  had  duly  appeared  in  the  record,  the  exception  is 
of  such  a  general  character  that  it  does  not  meet  the  require- 
ments of  the  code,  which  provides  that  the  statement  shall 
specify  the  particular  errors  upon  which  the  party  wi»l 
rely."  (See,  also,  Ghim  v.  Murray^  6  Mont.  10,  and  numer- 
ous cases  cited  at  the  close  of  the  opinion  in  Wood^  v.  Berry  \ 
also.  Dale  v.  Purvis,  78  Cal.  113,  80  Pac.  296;  Mock  v.  City 
ofMunciey  9  Ind.  App.  536,  37  N.  E.  281;  Railway  Co.  v. 
McCartney,  121  Ind.  385,  23  N.  E.  258;  Wicke  v.  Jnaiiranee 
Co.  90  Iowa,  4,  57  N.  W.  632;  Hiatt  v.  Kvnkaid,  40  Neb. 
178,  58  N.  W.  700.) 

We  are  of  opinion  that  this  specification  is,  under  our  own 
decisions,  too  general,  and  must  be  disregarded. 

If  this  rule  as  to  specifications  is  not  a  wise  or  prudent  one, 
it  has  now  been  too  long  imbedded  in  the  decisions  of  this  court 
to  be  changed  by  judicial  construction.  The  defendant  in  a 
criminal  case  is  entitled  to  a  trial  under  the  constitution,  but 
he  is  entitled  to  apply  for  a  new  trial,  and  to  present  his  appeal, 
only  by  conforming  to  the  statutes.  This  doctrine  has  been 
held  for  20  years  in  this  court.  ( Courtright  v.  Berkins,  2 
Mont.  404;  Territory  v.  Hanna,  6  Mont.  246,  StaU  v.  OihUs 
10  Mont.  210,  StQ;te  v.  Northrup,  13  Mont.  634,  StaU  v. 
Black,  15  Mont.  143,  State  v.  WhaZey,  16  Mont,  574,  State 
V.  Pilgrim,  17  Mont.  311.) 

After  the  time  for  serving  notice  of  intention  to  move  for  a 
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new  tri&l  had  expired,  the  defendant,  by  leave  of  the  court, 
filed  an  amended  notice  of  motion  for  a  new  trial  As  a  no- 
tice- of  motion  for  a  new  trial  this  was  too  late,  and  in 
this  respect  did  not  conform  to  the  requirements  of  the 
statute,  and  was  unavailing.  As  said  by  this  court  in  Terri- 
tory V.  Hannaj  5  Mont  247:  <* Appeals  are  matters  of 
statutory  regulation.  There  must  be  a  substantial  compliance 
i^ith  the  statute,  in  order  to  confer  jurisdiction  upon  the 
appellate  court.  The  appellant  is  charged  with  the  duty  of 
perfecting  his  appeal  in  the  manner  provided  bylaw,  and  error 
in  this  regard  eflFects  the  jurisdiction  of  the  appellate  court." 
This  doctrine  has  been  affirmed  by  later  cases  above  cited. 

The  next  question  is  whether  this  amended  notice  is  good 
as  an  amendment.  But  it  does  not  amend  any  specification 
which  was  contained  in  the  former  notice.  It  does  make 
a  specification  which  seems  to  be  good;  for  it  states  that  the 
court  erred  in  refusing  to  give  an  instruction  as  requested  by 
counsel  for  defendant,  which  instruction  so  refused  was  the 
same  as  the  instruction  given,  and  numbered  30,  except  that 
the  words  **  beyond  a  reasonable  doubt"  were  contained  in  the 
offered  instruction,  but  were  stricken  out  of  that  as  given. 
But  the  original  notice  of  intention  to  move  for  a  new  trial 
did  not  pretend  to  specify  any  error  a ;  to  instruction  30,  or 
any  error  whatever  as  to  refusing  any  instruction.  The 
amended  notice  did  not  amend  anything  whatever  that  was 
contained  in  the  original  one.  It  introduced  a  wholly  new 
specification.  If  it  had  been  an  amendment  to  anything  con- 
tained in  the  original  notice,  or  if  it  had  specified  properly 
and  clearly  anything  that  was  insufficiently  specified  in  the  first, 
we  would  have  before  us  another  question;  but,  as  the  matter 
stands,  it  appears  to  us  that  the  amendment  seeks  to  make  a 
specification  entirely  new,  and  which  is  unsupported  by  any- 
thing in  the  original  notice.  In  GiUeapie  v.  Dion^  18  Mont., 
183,  we  held  that  the  statement  of  contest  in  an  election  case 
was  so  defective  as  to  be  incapable  of  amendment  after  the  time 
for  giving  such  notice  had  expired.     In  that  case  we  said: 

^  <Under  a  statute  that  requires  a  specific  statement  to  be 
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filed,  an  elector  ought  scarcely  to  be  allowed  to  file  a  general 
objection  without  specific  grounds  of  contest  within  ten  days 
after  the  election  result  is. declared,  and  thereafter  to  file  his 
specifications  based  upon  grounds  perchance  discovered  after 
the  lapse  of  ten  days  after  the  contest  was  instituted.  In 
Heyfron  v.  Mahoney^  9  Mont.  497,  cited  by  plaintiff  [contes- 
tant], the  transcript  shows  very  full  and  explicit  statements 
in  relation  to  the  various  precincts  where  it  was  alleged  by 
contestant  that  illegal  votes  were  cast:  The  names  of  the 
alleged  illegal  voters  were  given  at  great  length,  and  the  exact 
canvass  was  set  forth  in  detail.  Upon  the  trial,  Heyfron  was 
allowed  to  amend  by  correcting  certain  voting  lists  by  altering 
the  spelling  of  the  names  of  certain  persons,  and  by  adding 
the  names  of  other  persons  to  such  lists,  which  did  not  affect 
the  judgment  in  the  case,  upon  the  principle  that  immaterial 
defects  in  pleadings  in  election  cases  should  be  disregarded, 
that  the  ends  of  justice  might  be  promoted.  But  that  was  a 
statement  very  different  from  the  paper  called  a  ^statement'  in 
this  case.  Here  the  contestant  is  making  a  good  statement 
out  of  nothing.  But  for  lack  of  jurisdiction,  heretofore  dis- 
cussed, the  judgment  is  reversed  and  the  proceeding  dis- 
missed.''    See,  also.  Barber  v.  Briscoe^  8  Mont.  214. 

So,  in  the  case  at  bar,  it  ap(>ears  to  us  that  the  amended 
notice  undertakes  to  make  what  is  claimed  to  be  a  good  speci- 
fication out  of  nothing.  We  are,  therefore,  of  opinion  that  it 
cannot  be  considered. 

The  specifications  being  thus  disposed  of,  there  is  nothing 
further  in  the  case  to  consider,  and  the  judgment  is  therefore 
affirmed. 

Affirmed. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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BARNETT,  Respondent  v.  BROWN,   Appellant. 

[Submitted  May  28, 1896.    Decided  June  15. 1896.1 

Nkw  TRiAJj—Conflict  in  evidence— Damages.— In  an  action  'for  damages  for  injury  to 
plaintiff's  crop  by  reason  of  defendant  obstructing  the  flow  of  water  In  plaintiff's^ 
ditch,  where  It  appeared  that  plaintiff's  crop  consisted  of  timothy  hay  and  potatoes; 
that  he  had  need  of  the  water  about  May  26th  but  did  not  obtain  it  until  June  20th; 
that  he  then  used  It  on  such  portions  of  the  hay  crop  as  he  could  Irrigate  day  and 
night;  that  he  had  sacrificed  his  potato  crop  and  a  portion  of  the  hay  crop  in  order 
to  save  the  balance  of  the  hay,  a  ytrdlct  for  plaintiff  will  not  be  disturbed  on  appeal 
where  the  evidence  was  conttlctlng  as  to  whether  plaintiff's  method  of  irrigation  was 
proper. 

Appeal  from  Fifth  JvdidaZ  District^  Beaverhead  County. 

Action  for  damages.  Defendant's  motion  for  a  new  trial 
was  denied  by  Showers,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiffs  sued  the  defendant  to  recover  damages  alleged 
to  have  been  caused  by  the  appellant's  Brown's,  trespass 
upon  an  irrigating  ditch,  by  reason  of  which  trespass  plaintiffs 
were  prevented  from  irrigating  their  crops  in  the  spring  and 
summer  of  1893.  Plaintiff  and  respondent  Barnett  leased  the 
farm  he  lived  upon,  and  the  water  right  and  ditch  conveying 
water  to  the  same,  from  the  plaintiff  Stiles.  The  appellant 
and  defendant  pleaded  a  justification,  upon  tbe  ground  that  he 
had  been  damaged  by  an  overflow  of  the  ditch,  and  that  by 
reason  thereof  had  obstructed  the  ditch,  on  two  occasions. 
He  also  relied  upon  the  contributory  negligence  on  the  part  of 
the  plaintiff  Barnett.  Each  of  the  plaintiffs  asked  damages 
for  $262.50  for  the  loss  of  the  hay,  $100  for  the  loss  of  the 
potato  crop,  and  certain  other  special  damages  and  exemplary 
damages.  Plaintiff  Stiles  having  recovered  damages  in  a 
former  suit,  a  plea  in  bar  as  against  him  was  sustained,  and 
plaintiff  Barnett  became  sole  plaintiff  in  the  action. 

A  jury  returned  a  verdict  for  plaintiff  for  $362.50.  Judg- 
ment was  entered  on  the  verdict,  and  defendant  moved  for  a 
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new  trial.     This  motion  was  denied,  and  he  appeals  from  the 
judgment  and  the  order  denying  a  new  trial. 

J.  T.  GaXbraiih^  H.  T.  Burleigh  and  John  T,  dayherg^ 
for  Appellant 

>      Smith  cfe  Word  and  W.  S,  Bwrbour^  for  Respondent. 

Hunt,  J. — Appellant,  Brown,  asks  a  reversal  in  the  case 
upon  the  ground  of  insufficiency  of  the  evidence  to  justify  the 
verdict  of  the  jury  in  awarding  the  respondent,  Barnett, 
S362. 50,  damages  for  the  loss  of  his  hay  and  potato  crop. 
The  evidence  of  plaintiff  tended  to  show  that  in  May  and  June, 
1893,  he  had  114  acres  sowed  in  timothy,  and  5^  acres  in 
potatoes.  The  only  means  by  which  he  irrigated  his  farm  was 
the  water  flowing  through  a  ditch  appurtenant  to  the  premises 
on  the  west  side  of  the  land.  On  May  26th,  the  defend- 
ant. Brown,  placed  an  obstruction  at  the  head  of  this 
ditch,  thereby  stopping  the  flow  of  the  water  to  plaintiff^s 
farm.  A  few  days  thereafter,  the  plaintiff  removed  the 
obstruction,  so  that  the  water  could  flow;  but  still  the  water 
did  not  come,  whereupon  the  plaintiff  went  up  to  the  defend- 
ant's house,  and  found  a  dam  in  the  ditch  built  so  as  to  let  the 
water  back  into  a  channel  or  slough  near  the  defendant's 
house.  The  plaintiff  also  discovered  defendant  engaged  in 
plowing  in  and  filling  the  ditch  from  a  point  near  his  house  to 
the  mouth.  The  plaintiff  had  n^ed  of  the  water  about  May 
26th,  to  irrigate  his  timothy,  but  got  no  water  until  June 
20th.  Meantime  the  ground  had  become  very  di:y.  When 
asked  about  the  obstructions,  the  defendant  said  the  ditch 
overflowed  his  land,  and  declined  to  allow  the  water  to  flow 
through  the  ditch  until  compelled  to  do  so  by  the  law.  About 
June  8th  an  injunction  wds  obtained  restraining  defendant 
from  interfering  with  the  water.  The  water  finally  ran  to 
plaintiff's  farm  on  June  20th,  and' the  plaintiff's  evidence  tends 
to  show  that  he  used  it  on  those  portions  of  his  farm  where 
he  could  irrigate  day  and  night,  and  cover  the  greatest 
amount  of  land,  his  object  being  to  save  as  much  of  the  tim- 
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othy  hay  as  possible  from  absolute  ruin.  He  irrigated  about 
76  acres  of  timothy,  but  after  he  had  irrigated  this  amount  of 
ground  once,  it  was  still  so  very  dry  that  it  was  necessary  to 
irrigate  it  a  second  time,  in  order  to'  preserve  the  stand  of 
grass,  and  obtain  the  best  possible  timothy  crop.  Notwith* 
standing  these  precautions,  it  appears  that  from  this  76  acres 
he  did  not  harvest  as  good  a  crop  as  he  would  have  harvested 
had  he  had  water  in  time  to  irrigate  properly.  Thirty-seven 
acres  of  timothy  were  completely  lost  by  being  burnt  out  by 
drought,  plaintiff  testifying  that  he  was  obliged  to  sacrifice 
this  in  order  to  save  the  balance. 

The  appellant  offered  the  evidence  of  skilled  farmers  to  show 
that  plaintiff's  method  of  irrigation  was  faulty,  and  that  he 
took  too  much  time  to  irrigate  his  land;  but  the  plaintiff  met 
this  contention  by  the  evidence  of  equally  experienced  persons, 
who  testified  substantially  that  the  plaintiff's  use  of  water  was 
reasonable  and  necessary  in  order  to  save  the  timothy,  not 
only  for  the  year  1893,  but  to  prevent  a  permanent  injury  to 
the  timothy  for  several  years  to  come.  The  jury  accepted 
plaintiff's  evidence  as  true.  It  also  appeared  satisfactorily  to 
the  jury  that  the  potato  crop  was  lost,  because  it  was  neces- 
sary to  use  all  the  water  that  could  beobtained  to  save  the 
timothy,  and  that,  as  between  the  loss  of  one  or  the  other, 
plaintiff  was  justified  in  trying  to  save  the  timothy,  and  sacrific- 
ing the  potatoes. 

There  was  a  conflict  in  the  testimony  upon  the  question  of 
the  proper  use  of  the  water  by  the  plaintiff,  but  it  was  the 
particular  province  of  the  jury  to  determine  all  such  questions 
of  fact,  and  to  decide  upon  which  side  the  preponderance  of 
evidence  lay.  We  have  so  often  decided  that  where  there  is 
a  substantial  conflict  in  the  evidence,  but  where  thej^e  is  evi- 
dence to  sustain  the  finding  of  the  jury,  and  where  the  district 
court  has  overruled  a  motion  for  a  new  trial,  the  case  will  not 
be  reversed  for  insufficiency  of  evidence  to  justify  the  verdict, 
that  it  is  unnecessary  to  cite  authorities  upon  the  point. 

It  is  argued  by  the  appellant  that  the  verdict  of  the  jury 
was  excessive  in  the  values  fixed  for  the  hay  and  potatoes  lost 
Vol.  xviii.~24 
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to  plaintiff,  but  there  is  ample  testimony  to  justify  the  conclu- 
sion of  the  jury  as  to  both  these  items. 

Just  how  the  jury  separated  the  damages  does  not  appear 
by  their  verdict;  but,  doubtless,  appellant's  counsel  are  cor- 
rect  in  their  brief  when  they  refer  to  the  damages  for  hay  loss 
as  found  to  1^  tons  per  acre  upon  37^  acres  of  ground,  which 
plaintiff  lost  in  his  efforts  to  preserve  the  rest  of  his  crop. 
The  jury's  estimate  of  the  value  of  the  potato  crop  lost  is 
clearly  justified  by  the  evidence. 

The  jury  evidently  disregarded  the  defendant's  theory*  of 
contributory  negligence  throughout  the  case,  and  predicated 
their  verdict  upon  the  evidence  of  plaintiff's  inability  to  save 
the  potatoes  because  of  his  efforts  to  save  the  hay. 

There  being  no  questions  of  law  presented  for  review,  the 
only  course  for  this  court  to  pursue  is  to  affirm  the  judgment 

Affirmed, 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


DU   VIVIER    ET  AL.,  Appellants,  v.  PHILLIPS  et  al., 

Respondents. 

[Submitted  June  11, 1896.    Decided  June  16, 189G.] 

EviDBKCB—Trrit(fia«—Oro8ff-eTamlfiaf^(m.— Where  a  stenographer  is  called  to  prove  th^ 
testimony  given  by  a  witness  on  a  former  trial  of  the  case,  in  respect  to  haTlns  writtfc 
a  certain  letter,  it  is  error  to  refuse  to  permit  the  adverse  party  lo  cross-examine  him 
for  the  purpose  of  bringing  out  tlie  testimony  of  the  witness  as  to  the  circumstances 
under  which  the  letter  was  written,  or  to  reject  such  proof  when  the  adverse  party 
makes  the  stenographer  his  own  witness.  {Territory  v.  Rehberg^ «  Mont.  471 ;  StaU 
V.  Jackson,  9  Mont.  518;  Kennehy  v.  lavage,  ante,  page  119,  cited.) 

Appeal  from  Eighth  Judicial  District^  Cascade  County, 

Action  to  recover  for  goods  sold.     Plaintiff^s  motion  for  % 
new  trial  was  denied  by  Benton,  J.     Reversed. 

Leslie  cfe  Downing^  for  Appellants. 

Douglas  Martin  and  Ed.  L.  Bishop,  for  Respondents. 
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De  Witt,  J. — ^The  defendants  appeal  from  an  order  denying 
their  motion  for  a  new  trial.  They  specify  error  of  the  court 
in  excluding  evidence  as  follows: 

The  action  was  for  the  price  of  goods  sold  and  delivered.  It 
appears  that  the  case  had  been  once  before  tried.  At  the 
second  trial,  from  which  this  appeal  originates,  it  appears  that 
a  witness  (Coombs),  who  was  one  of  the  defendants,  was  ab- 
sent. The  stenographer  who  took  the  testimony  on  the  first 
trial  was  called  as  a  witness  by  plaintiffs  to  prove  certain  tes- 
timony given  by  Coombs  on  the  former  trial.  The  stenographer 
testified  that  Coombs  had  testified  as  to  a  certain  letter  written 
by  himself  to  the  plaintiffs,  and  which  was  in  evidence  on  the 
former  trial.  The  court  allowed  this  testimony  to  be  intro- 
duced. Upon  its  introduction  the  defendants  desired  to  cross- 
examine  the  stenographer,  that  he  might  state  the  testimony 
of  Mr.  Coombs  given  on  the  former  trial  as  to  the  circum- 
stances and  facts  in  regard  to  the  writing  of  the  letter.  This 
was  excluded  by  the  court,  it  appears,  because  the  court  held 
that  it  was  not  proper  cross-examination.  But  see  Territory 
V.  Rehherg,  6  Mont.  471.  The  defendants  thereupon  made 
the  stenographer  their  own  witness,  and  then  asked  him,  as 
their  own  witness,  what  the  testimony  of  Coombs  had  been  on 
the  former  trial  as  to  the  writing  of  this  letter,  which  had  al- 
ready been  introduced  in  evidence.  The  plaintiffs  objected  to 
this  testimony  on  the  ground  that  it  was  incompetent,  imma- 
terial, and  irrelevant.  The  objection  was  sustained  by  the 
court..  This  the  defendants  assign  as  error.  We  are  of  opin- 
ion that  it  was  error.  Section  626,  Code  of  Civil  Procedure, 
1887,  is  as  follows  : 

*  *  When  part  of  an  act,  declaration,  conversation,  or 
writing  is  given  in  evidence  by  one  party,  the  whole  of  the 
Bame  subject  may  be  inquired  into  by  the  other;  when  a  letter 
is  read,  the  answer  may  be  given;  and  when  a  detached  act,  dec- 
laration, conversation,  or  writing  is  given  in  evidence,  any 
other  act,  declaration,  conversation,  or  writing  which  is  neces- 
sary to  make  it  understood,  may  also  be  given  in  evidence." 
We  held  in  Kennelly  v.  Sa/Ddge^  ante,   119,  that  where,  for 
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the  purpose  of  impeaching  a  witness,  letters  purporting  to  be 
written  by  him  are  introduced,  it  is  both  competent  and  ma- 
terial that  he  should  be  allowed  to  explain  the  circumstances 
under  which  and  for  which  the  letters  were  written.  See, 
also,  Territory  v.  Rehberg^  6  Mont.  471,  13  Pac.  132,  and 
State  V.  Jackson^  9  Mont.  618,  24  Pac.  213. 

For  this  reason  the  order  denying  a  new  trial  must  be  re- 
versed, and  the  case  remanded,  with  instructions  to  grant  a 
new  trial. 

The  defendants  also  claim  error  in  instruction  No.  1,  but 
they  do  not  discuss  such  alleged  error  in  their  brief. 

Reversed. 

Hunt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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Pbomibbost  Notb— JlcHon  by  tnaonet—BwtM-Bona  ^tB— Order  of  pmnf.^Jn  an 
action  by  an  indorsee  of  a  promissory  note  in  wlilch  the  defendant  pleaded  want  of 
consideration  and  duress  and  that  the  plaintiff  had  purchased  the  note  after  maturity 
with  knowledge  of  such  defenses,  the  endorsee  is  not  obliged  to  show  in  his  case  in 
chief  that  he  purchased  the  note  without  notice  of  such  defenses,  but  may  do  so  in 
rebuttal,  after  the  defendant's  evidence  has  made  necessary  an  afflrmattye  showing 
of  good  faith. 

SATdK—Durettf— Evidence.— The  defense  of  duress  In  the  execution  of  a  promissory  note 
is  established  by  uncontradicted  evidence  to  the  effect  that  defendant,  who  owned  a 
fourth  Interest  in  a  mine,  which  had  been  leased,  wa.s  surrounded  by  a  party  of 
twelve  or  fifteen  miners,  employees  of  the  lessee,  who  demanded  a  settlement  of  their 
wages;  that  one  of  the  miners  told  defendant,  that  if  he  did  not  settle  their  claims 
right  then  he  would  shoot  him,  and  another  told  him  that  if  he  got  on  the  wagon  they 
would  pull  him  off;  that  defendant  was  then  crowded  by  them  Into  a  room  in  a  hotel 
and  held  there  for  two  hours,  being  told  when  he  tried  to  go  out,  that  he  could  not 
leave  until  he  settled:  that  a  witness  with  defendant  was  told  that  he  could  go  but  if 
defendant  attempted  to  malce  a  move  for  the  wagon,  they  would  pull  him  off  with  a 
rope;  that  the  witness  communicated  this  threat  to  defendant,  who  then  signed  cer- 
tain notes  saying  that  he  did  so  to  get  away. 

Sauk— DureM  and  want  of  consideration— InMructUma.—yiheTe  duress  and  want  of  con- 
sideration were  pleaded  in  defense  to  an  action  on  a  promissory  note  and  duress  was 
proved,  it  was  error  to  charge  the  Jury  that  it  was  Incumbent  upon  the  defendant  to 
establish  his  defenses  by  a  preponderance  of  the  evidence,  since  defendant  was  not 
bound  to  prove  both  such  defenses,  nor  by  a  preponderance  of  the  evidence. 

Same— DuTtfss— CTiarac/cr  0/  tArcoto.- Under  a  defense  of  duress,  in  the  case  at  bar,  the 
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question  was  not  as  to  whether  the  threats  were  of  such  a  character  as  to  be  likely  to 
terrify  a  man  of  defendant's  firmness,  but  whether  the  defendant,  presumably  of  or- 
dinary firmness,  was  actually  threatened  with  violence  or  restraint,  or  was  restrained 
and  actually  and  reasonably  in  fear  of  personal  Injury  or  confinement,  under  the  In- 
fluence of  which  he  acted  in  executing  the  note. 
TuuLDiVQ— Denial  of  knowledoe  syfflcient  to  form  a  beHef.^A  denial  that  as  to  certain 
facts  stated,  the  pleader  "has  no  knowledge  or  Information  sufficient  to  form  a  belief 
and  therefore  denies  the  same,"  is  insufficient.  {State  ex  rel  MiUttead  y.  Butte  (My 
Water  Co,,  ante,  page  199,  cited.) 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

Action  on  promissory  note.  The  cause  was  tried  before 
McHatton,  J.     Defendant  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  on  a  promissory  note  made  by  the  defendant,  Loeber, 
to  William  Schneider  or  order,  for  $360,  dated  October  8, 
1891,  and  due  on  or  before  November  8,  1891. 

Plaintiflf  alleged  that  on  November  1,  1891,  and  before  the 
note  became  due,  the  payee,  Schneider,  transferred  the  same 
by  indorsement  to  plaintiff,  and  that  plaintiff  is  now  the  owner 
and  holder  for  value.  Judgment  is  prayed  for  the  face  of  the 
note,  interest  and  costs. 

Defendant  admitted  the  execution  of  the  note,  and  that  it 
had  not  been  paid,  but  denied  that  the  note  was  transferred 
prior  to  maturity.  Defendant  further  set  up  that  the  note  was 
made  and  executed  without  consideration,  and  that  it  was  made 
under  duress  by  the  payee  and  others,  and  that  the  plaintiff 
was  cognizant  of  the  fact  that  the  note  was  made  and  executed 
without  consideration  and  under  duress,  before  the  alleged 
purchase  by  him  of  the  note. 

The  replication  denied  knowledge  on  the  part  of  plaintiff 
concerning  the  alleged  duress  and  lack  of  consideration  and  all 
other  affirmative  matter  in  the  answer.  Plaintiff  also  avers  in 
his  replication  that  the  defendant  admitted  to  the  payee  that 
the  note  was  legal  and  valid,  and  promised  to  pay  the  same, 
and  that  plaintiff  relied  upon  the  truth  of  said  statement,  and 
that  the  defendant  is  now  estopped  from  setting  up  the  defense 
of  duress. 

There  was  a  trial  to  a  jury,  and  a  verdict  for  the  plaintiff. 
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Defendant  moved  for  a  new  trial,  and  the  motion  was  granted. 
Plaintiff  appeals  from  the  order  sustaining  the  defendant's  mo- 
tion for  a  new  trial. 

John  TT.   Cotter^  for  Appellant. 

Defendant  does  not  say  that  he  was  in  fear  of  any  bodily 
harm,  and  his  witness,  Nickel,  does  not  attempt  to  say  so;  on 
the  contrary,  the  evidence  of  both  of  them  simply  shows  that 
the  men  were  only  demanding  their  pay.  Duress  by  threats 
must  have  caused  actual  fear  of  bodily  harm,  or  of  some  griev- 
ous wrong.  (Mc  Clair  v.  Wilson,  31  Pac.  Rep.  502;  De  La 
Ouesta  V.  Insurance  Co,,  9  L.  R.  A.  631;  Shuttuckv.  Wat- 
son et  ux,j  7  L.  R.  A.  531;  5  Lawson  on  Rights,  Remedies  and 
Practice,  §§2364-2395.)  The  evidence  of  the  defendant  and  his 
witnesses  further  shows  that  Schneider  was  not  present  and 
took  no  part  in  the  demonstration  against  defendant,  nor  in 
imposing  any  duress  upon  him.  Duress  must  be  imposed  by 
the  party  himself,  or  with  his  knowledge  or  consent.  (5  Law- 
son  on  Rights,  Remedies  and  Practice,  §  2367  and  note.)  Proof 
of  circumstances  that  might  excite  suspicion  are  not  sufficient 
to  defeat  plaintiff  in  this  action.  {Farrdl  v.  Lovett,  68  Me. 
236;  WitteY.  Williams,  28  Am.  Rep.  298.)  Instruction  No. 
1,  complained  of  by  defendant,  informs  the  jury  that  every 
presumption  is  in  favor  of  the  note  sued  upon  in  the  action, 
and  if  they  find  that  it  was  executed  and  delivered  by  the  de- 
fendant to  the  payee  named  therein  for  value,  without  any 
fraud,  compulsion  or  duress,  and  was  afterwards  transferred 
to  the  plaintiff  and  is  unpaid,  they  should  find  a  verdict  in 
plaintiff's  favor.  We  submit  that  the  instruction  states  the 
correct  rule  of  law  applicable  to  cases  of  this  character.  (19 
Am.  &  Eng.  Ency.  of  Law,  page  78,  note  3;  Witte  v.  Wil- 
liams, 28  Am.  Rep.  294;  Goodman  v.  SimofiSy  20  How.  343, 
L.  E.  954;  Murray  v.  Lardner,  2  Wall.  110;  Abbott's  Trial 
Evidence,  page  404  ;  2  Wharton  on  Evidence,  1060.)  A 
negotiable  promissory  note  imports  a  consideration  and  the 
burden  of  proving  want  of  consideration  or  duress  is  on  the 
defendant.     {Lipsmeier  v.   Veshlage,  29  Fed.  175,  note;  Dean 
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V.  Camitiy  108  Mass.  242;  Knedand  y.  Lawrence  Bros.^  140 
U.  S.  200,  L.  E.  204;  Story  on  Promissory  Notes.  §  7;  Par- 
sons' Notes  and  Bills,  185,  188,  Note  H,  193;  1  Rice  on  Evi- 
dence, page  143.) 

F,  T.  McBride,  for  Respondent. 

Duress  consists  not  merely  in  the  act  of  imprisonment  or 
other  hardship  to  which  the  party  was  subjected,  but  in  the 
state  of  mind  produced  by  these  circumstances  and  in  which 
the  act  sought  to  be  avoided  was  done.  {Blair  v.  Cqffman,  5 
Am.  Dec.  659;  Hatter  v.  Greerdee^  26  Am.  Dec.  370  and  note 
374,  375  and  376.)  If 'a  person  is  in  a  perturbed  state  of  mind 
and  his  debtor  takes  advantage  of  his  condition,  and  employs 
menace  to  compel  him  to  cancel  the  debt,  it  would  be  a  gross 
fraud  and  the  debtor  could  no  more  plead  the  relinquishment 
of  the  debt  as  a  defense  than  if  he  had  compelled  it  by  the  di- 
rect use  of  physical  force.  {Parmentierw,  Pater^  13  Or.,  121.) 
Any  contract  produced  by  actual  intimidation  ought  to  be  held 
void  whether  it  arises  as  a  result  from  merely  personal  in- 
firmity or  from  circumstances  which  might  produce  a  like 
effect  upon  persons  of  ordinary  firmness.  (Evans  Pothier  on 
Obligations,  1  to  18;  Am.  &  Eng.  Ency.  of  Law,  page  68.) 
To  establish  the  defense  of  duress  it  must  be  shown  that  the 
party  performed  the  act  under  the  influence  of  the  threats  or 
violence;  it  need  not  be  shown  that  the  threats  were  made  di- 
rectly to  the  party  influenced.  {Feller  v.  Green^  26  Mich.  70; 
Dunhxim  v.  Griawold^  100  N.  Y.  224;  Snyder  v.  Braden^  58 
Ind.  143;  Taylor  v.  Jaques^  106  Mass.  291;  Sartwell  v.  Ilor- 
ton,  28  Vt.  370.)  Instruction  No.  1,  given  at  the  request  of 
plaintiff,  does  not  correctly  state  the  law.  In  this  instruction 
the  jury  are  told  that  every  presumption  was  in  favor  of  the 
note  sued  upon  in  this  action.  Whereas,  as  a  matter  of  law, 
every  presumption  was  in  favor  of  the  note  sued  upon;  de- 
fendant's answer  had  interposed  the  defense  of  duress,  of 
fraud  and  intimidation  and  of  want  of  consideration,  and  had 
put  the  burden  proving  bona  fides  upon  the  plaintiff.  {Tham- 
ling  V.  Duffy,  14  Mont.  667.) 
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Hunt,  J. — ^The  plaintiff,  on  the  trial,  testified  that  he 
thought  he  purchased  the  note  after  maturity,  that  he  was  the 
owner  of  the  note,  and  that  it  was  not  paid.  The  plaintiff 
then  rested,  whereupon  the  defendant  moved  for  a  nonsuit 
upon  the  ground  that  it  appeared  that  the  witness  purchased 
the  note  after  maturity,  and  that,  therefore,  it  was  not  entitled 
to  any  protection  in  his  hands  as  an  innocent  purchaser;  that 
the  answer  challenged  the  consideration  for  the  note,  and,  no 
answer  having  been  given  to  the  plea  of  no  consideration, 
under  such  circumstances  it  was  necessary  for  the  plaintiff  not 
only  to  show  the  note,  and  that  he  was  the  owner  of  the  note, 
but  also  that  there  was  a  consideration  for  its  execution.  The 
court  overruled  the  motion.  The  defendant  saved  his  excep- 
tions, and  has  argued  to  us  that  under  the  decision  in  Tham- 
ling  V.  Duffey^  14  Mont.  567,  the  pleading  of  the  defendant 
denying  the  purchase  of  the  note  before  maturity,  and  alleging 
notice  of  the  defenses  set  up  in  the  answer,  was  sufficient  to 
require  the  plaintiff  in  his  case  in  chief  to  prove  that  he  pur- 
chased the  note  before  maturity,  and  without  nolice  of  such 
defenses.  But  we  think  defendant's  construction  of  the  de- 
cision of  the  court  in  Thamling  v.  Duffey  is  not  accurate. 
A  careful  reading  of  the  opinion  with  relation  to  the  pleadings 
that  were  before  the  .court  in  that  case  will  demonstrate  that 
the  conclusion  of  the  court  did  not  change  the  well-established 
rule  of  law  as  laid  down  by  Daniel  on  Negotiable  Instruments, 
who  says  (§  166)  : 

<<But  if  the  defendant  show  that  there  was  fraud  or  illegal- 
ity in  the  origin  of  the  bill  or  note,  a  new  coloring  is  imparted 
to  the  transaction.  The  plaintiff,  if  he  has  become  innocently 
the  holder  of  the  paper,  is  not  permitted  to  suffer;  but,  as  the 
knowledge  of  the  manner  in  which  it  came  into  his  hands  must 
rest  in  his  bosom,  and  the  means  of  showing  it  must  be  much 
easier  to  him  than  to  the  defendant,  he  is  required  to  give 
proof  that  he  became  possessed  of  it  for  a  sufficient  considera- 
tion. If  he  is  innocent,  the  burden  must  generally  be  a  light 
one;  and,  if  guilty,  it  is  but  a  proper  shield  to  one  who  would 
be,  but  for  its  protection,  his  victim." 
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Section  167  :  *'It  was  formerly  considered  necessary,  in 
order  to  enable  the  defendant  to  put  the  plaintiff  on  proof  of 
consideration,  that  the  defendant  should  have  given  the  plaint- 
iff notice  to  prove  consideration;  but  it  is  well  settled  now 
that  no  such  notice  is  necessary,  and  it  is  seldom  given.  It 
was  also  formerly  held  that,  where  the  consideration  given  by 
the  plaintiff  was  disputed,  and  a  notice  to  that  effect  had  been 
given,  the  plaintiff  must  go  into  his  whole  case  in  the  fiinst 
instance,  and  could  not  reserve  proof  of  consideration  as  an 
answer  to  the  defendant.  But  now  the  plaintiff  is  only 
required  to  give  aflSrmative  proof  of  consideration  after  the 
defendant  has  given  evidence  tending  to  rebut  the  prima  facie 
case  which  the  production  of  the  instrument  makes  out. ' '  • 

The  approved  quotation  from  Bank  v.  Diefendorf^  123  N. 
Y.  191,  25' N.  E.  402,  in  Thamling  v.  Dvffey,  very  clearly 
states  the  law  to  the  effect  that  the  burden  of  proving  good 
faith  is  always  upon  the  party  asserting  his  title  as  a  bona 
fide  holder  in  a  case  where  the  proof  shows  that  the  note  has 
been  fraudulently  or  illegally  obtained  from  its  maker,  but 
such  a  party  makes  out  his  title  by  presumptions  until  it  is 
impeached  by  evidence  showing  the  paper  had  a  fraudulent 
inception.  When  this  evidence  is  before  the  court  or  jury, 
then  the  plaintiff  can  no  longer  rely  upon  the  presumption, 
but  must  affirmatively  show  good  faith.  And  so  in  this  case, 
the  plaintiff,  by  producing  the  note  and  furnishing  evidence  of 
the  fact  that  he  was  the  holder  and  owner  at  the  time  of  the 
commencement  of  the  suit,  made  out  k  pri/nta  facie  case;  that 
is,  there  was  competent  evidence  tending  to  prove  propositions 
of  fact,  which,  if  not  rebutted  or  controlled  by  other  evidence, 
btood  as  sufficient  proofs  of  such  propositions  of  fact. 

The  defendant  then  undertook  to  prove  that  the  note  was 
given  under  duress,  and  offered  evidence  tending  to  support 
such  averment.  Having  introduced  this  evidence,  the  burden 
of  introducing  evidence  to  prove  that  he  was  a  honajide  holder 
for  value  was  yet  on  the  plaintiff;  that  is,  his  presumptions 
were  overcome,  and  he  had  to  show  good  faith  by  affirmative 
evidence  on  rebuttal.     The  plaintiff  might  have  offered  his 
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evidence  of  good  faith  when  he  first  presented  and  proved  his 
note,  or  he  might  have  delayed  offering  it  until  after  the 
defendant  introduced  his  testimony.  That  was  a  matter 
largely  in  the  discretion  of  the  plaintiff,  subject  to  rules  of 
practice  in  a  court,  which  has  generally  the  right  to  control 
the  order  of  proof,  limited  always  by  the  statutes  and  manifest 
justice  of  the  case.  But  whatever  rule  might  have  been  pre- 
scribed for  the  introduction  of  testimony,  the  burden  of  making 
out  good  faith  always  rested  upon  the  plaintiff,  whether  before 
or  after  the  testimony  of  defendant  had  been  introduced  tend- 
ing to  show  that  the  note  was  not  in  plaintiff's  hands  as  a  bona 
^^e' holder.  See,  also,  BumfiamY,  AU^n^  1  Gray  496;  Green- 
leaf  on  Evidence,  §  172.  This  view  is  also  in  accord  with  the 
decision  of  the  supreme  court  of  the  United  States  in  Com- 
miasioners  v.  Clarky  94  U.  S.  278,  where  it  was  decided  taat 
where  the  question  is  whether  the  indorsee  and  holder  had 
notice  of  toe  prior  equities  between  antecedent  parties  to  the 
instrument,  the  holder  of  such  note  under  such  circumstances 
is  not  obliged  to  show  that  he  paid  value  for  the  instrument 
until  the  other  party  has  proved  that  the  consideration  was 
illegal,  or  that  it  was  fraudulent  in  its  inception.  See 
Meadowcraft  v.  WaUh^  15  Mont.  644;  2  Greenleaf  on  Evi- 
dence, §  172. 

We  therefore  think  that  the  motion  for  a  nonsuit  was  correctly 
overruled.,  and  that  the  court  properly  denied  to  the  defendant 
p^mission  to  open  and  clo:»e  upon  the  question  of  duress. 

*  The  evidence  to  sustain  the  plea  of  duress  showed  substantially 
the  following  state  of  affairs :  The  defendant,  Loeber,  went 
to  Sheridan,  Montana,  about  October  7,  1891,  to  receive  the 
concentrates  of  the  Toledo  mine  in  behalf  of  two  of  the  lessees 
of  the  mine.  On  the  next  morning,  directly  after  breakfast, 
about  8  o'clock,  some  12  or  15  miners  gathered  about  the  per- 
son of  the  defendant,  and  when  he  was  about  to  take  his  team, 
and  leave  Sheridan  for  Dillon,  some  40  miles  away,  some  of 
them  informed  him  that  he  could  not  go.  One  of  them,  Erick 
by  name,  told  him  that  if  he  did  not  remain  in  Sheridan,  and 
settle  the  matter  of  the  claitns  of  the  men  right  then,  he  would 
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shoot  him.  Another  one,  by  the  name  of  Storm,  told  him 
that  if  he  got  on  the  wagon  they  would  pull  him  off,  and  that 
they  had  a  rope  there.  The  defendant  immediately  thereafter 
was  crowded  by  the  men  into  a  room  in  the  hotel,  and  for  about 
two  hours  he  was  held  there,  and  told  that  he  must  settle  the 
claims  against  the  mine.  He  remonstrated  by  saying  that  he 
did  not  owe  anything.  The  crowd  then  told  him  that  he  could 
sign  the  notes  on  the  pay  roll.  The  note  in  suit  was  one  of 
several  amounts  on  the  pay  roll,  which  was  for  work  that  the 
men  had  done  at  the  mine.  The  defendant  testified  that  two 
men,  named  Wier  and  Spooler,  had  leased  the  mine,  and  had 
worked  the  men,  and  it  was  the  time  of  these  men  that  was 
included  in  this  pay  roll  handed  to  the  defendant.  The  de- 
fendant denied  that  he  owed  any  part  of  the  pay  roll,  and  said 
that  he  was  induced  to  sign  the  note  simply  because  he  wanted 
to  get  away  from  Sheridan,  and  out  of  danger.  He  testified 
that  the  men  used  rough  language,  and  said  that  he  could  not 
go  away  until  everything  was  settled.  Soon  after  giving  the 
notes,  the  defendant  left;  and  on  October  24th  he  published 
in  the  Madisonian^  a  newspaper  published  at  Virginia  City,  a 
notification  to  the  public  against  purchasing  the  note  involved 
in  this  suit  and  others  which  the  defendant  had  executed,  for 
the  reason  that  all  such  notes  were  obtained  through  intimida- 
tion and  coercion  and  without  consideration.  On  cross-ex- 
amination the  defendant  said  that  he  was  not  interested  in  the 
labor  at  the  mine,  that  he  did  not  hire  the  men,  that  he  owned 
one- fourth  interest  in  the  mine,  and  took  the  concentrates  from 
the  lessees  and  shipped  them  because  they  owed  him  money, 
and  they  wanted  him  to  pay  himself  out  of  the  concentrates, 
since  they  could  not  pay  him.  He  further  said  that  the  miners 
wanted  some  kind  of  a  settlement  from  him  on  the  day  of  the 
trouble,  before  he  attempted  to  get  on  the  wagon;  that  he 
never  saw  the  payee,  Schneider,  that  day;  that  the  men  crowded 
around  him  and  shoved  him  ahead  until  he  was  inside  the  room; 
that  they  stood  in  the  doorway,  and  when  he  tried  to  get  out 
told  him  that  he  could  not  go;  that  Schneider,  the  payee  of 
this  note,  was  not  there  at  that  time;  that  the  men  went  over 
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to  the  plaintiff's  store  in  Sheridan,  and  brought  the  paper  upon 
which  the  notes  were  made  out;  that  one  man,  by  the  name  of 
Edwards,  was  the  only  one  who  said  that  he  would  protect  de- 
fendant; Edwards  tcld  him  to  sit  down,  and  he  would  see  that 
nothing  happened  to  him.  / 

Henry  Nickel,  who  was  with  Loeber,  corroborated  the  testi- 
mony of  Loeber  in  its  more  material  parts,  and  said  :  That 
one  of  the  lessees  of  the  mine  told  the  men  to  go  after  Loeber, 
whereupon  they  said  to  Loeber,  **  You  have  to  pay."  One  of 
the  men  told  Nickel  that  he  could  go,  but  that  Loeber  had  to 
stay,  and  that  if  Loeber  < '  makes  a  move  for  that  wagon  they 
will  pull  him  off  with  a  rope;"  and  that  another — one  Storm — 
said  that  they  had  shooting  irons  and  a  rope,  and  that,  if 
Loeber  did  not  do  something  pretty  quick,  there  would  be 
trouble ;  that  from  the  way  the  men  talked  he  thought 
Loeber  would  have  trouble;  that  they  crowded  around  Loeber, 
and  wanted  the  money  ;  that  he  (Nickel)  told  Loeber  of  the 
threat  to  pull  him  off  the  wagon,  and  that  Loeber  replied, 
''Anything  to  get  away  from  here;"  that  Loeber  was 
worried,  did  not  know  what  to  do,  was  nervous,  trembling  and 
wanted  to  get  away,  and  did  not  feel  free.  Nickel  said  to 
Loeber  :  ' » If  you  move  off,  there  will  be  trouble,  and  what 
are  you  going  to  do  ?  Do  you  want  to  stay  here  a  couple  of 
days  ?  I  will  stay  with  you,  or,  if  you  don't,  you  will  have 
to  do  something."  To  this  Loeber  replied  *' I  will  sign  those 
notes  to  get  away  from  here;"  that  after  the  notes  were 
signed,  and  shortly  after  noon,  the  defendant  and  Nickel  left 
on  the  stage  ;  that  the  wagon  which  they  had  had  in  front  of 
the  hotel  was  not  used,  and  that  they  did  not  see  Schneider 
that  day. 

The  testimony  on  rebuttal  was  to  the  effect  that  about  11 
o'clock  on  the  day  the  notes  were  signed  the  payee,  Schneider, 
went  to  Schultz's  house  in  Sheridan  to  get  his  note;  that  he 
went  over  there,  and  found  Loeber,  who  pointed  the  note  out 
to  him,  and  said  nothing  about  having  been  compelled  to  exe- 
cute the  note  or  anything  of  the  kind.  Schneider  also  testified 
that  upon  that  day,  about  noon,  Loeber  went  to  his  house,  and 
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told  him  that  he  would  send  him  the  money  due  on  the  note 
from  Dillon  the  next  day,  but  that  the  money  did  not  oome; 
that  he  could  not  say  whether  he  transferred  the  note  to  this 
plaintiff,  Rossiter,  before  or  after  it  became  due;  that  Loeber 
told  him  in  June,  1891,  that  he  was  interested  in  the  lease,  and 
was  going  to  pay  all  the  men  off,  and  that  he  (Schneider)  never 
heard  of  any  duress  or  compulsion  brought  to  bear  on  Loeber 
at  the  time  of  the  execution  of  the  note,  and  knew  nothing  of 
the  same.  Fred  Schultz,  the  hotel  keeper  at  Sheridan,  a  wit- 
ness for  plaintiff,  said  that  he  did  not  hear  any  threats  that  day 
made  in  the  ofBce  of  the  hotel;  that  he  was  there  when  the 
notes  were  signed;  that  there  were  <<no  threats  of  any  conse- 
quence that  I  know  of;''  that  <^  there  was  no  imprisonment,  or 
barred  doors,  or  anything  of  that  kind;"  that  there  were  ipay 
be  fifteen  persons  in  the  office  at  the  time  Loeber  gave  the 
notes,  which  was  about  10  o'clock  in  the  morning;  that  Loeber 
came  into  the  office  on  his  own  accord,  and  the  men  came  in 
with  him;  that  Loeber  made  no  complaints  about  threats  or 
duress  to  him,  and  none  were  made  at  that  time.  Witness  was 
asked  then  whether  he  thought  from  the  condition  of  the  com- 
munity that  day,  and  from  what  he  saw  and  heard,  Mr.  Loeber 
was  in  danger  of  his  life  or  injury  if  he  did  not  sign  those 
notes.  Against  the  objection  of  the  defendant  the  witness  was 
permitted  to  answer.  His  reply  was:  ''1  don't  hardly  think 
that  he  would  have  been  injured  or  shot  if  he  had  refused  to 
execute  those  notes.  1  didn't  hear  him  say  anything  of  that 
kind."  This  witness  on  cross-examination  said  that  he  knew 
some  ten  or  fifteen  men  were  congregated  about  Loeber  there, 
asking  Loeber  to  execute  the  notes  or  give  them  money,  and 
that  he  knew  Loeber  did  not  go  away  with  the  team  that  was 
hitched  up  for  him  to  go  away  with;  that  he  ''expected  that 
these  men  prevented  Loeber  from  going;"  that  he  noticed 
nothing  peculiar  about  Loeber' s  condition  of  mind  at  that 
time;  that  when  the  men  and  Loeber  went  into  the  office  of  the 
hotel,  they  did  not  push  Loeber,  but  ''kind  of  walked  in 
a  crowd;"  that  witness  did  not  pay  much  attention  to  the  exe- 
cution of  the  note.     Another  rebutting  witness, — Waldert, — 
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who  had  worked  in  the  Toledo  mine,  said  that  he  did  not  go  to 
the  hotel  until  the  notes  were  being  signed,  but  was  about, 
and  did  not  hear  any  threats  of  shooting  or  hanging  Loeber 
upon  the  day  the  notes  were  executed;  that  Loeber  himself 
proposed  to  give  duebills  to  the  men;  that  after  the  notes  were 
executed  Loeber  made  no  complaint  about  the  manner  of  their 
execution  at  all,  but  said  that  he  would  have  to  pay  them  when 
they  became  due,  and  thereafter  Loeber  again  said  that  be 
would  pay  the  notes  upon  the  day  they  were  due;  that  in  a  few 
days  witness  at  Butte  asked  Loeber  for  the  amount  of  his  note, 
but  Loeber  declined  to  pay  until  it  was  due. 

The  plaintiff,  Rossiter,  on  rebuttal  swore  that  he  was  in  his 
store  at  the  time  the  notes  were  executed,  and  saw  nothing  that 
would  induce  him  to  go  out,  and  see  what  was  going  on,  but 
understood  from  rumor  that  the  miners  were  in  town,  trying 
to  get  their  pay;  that  Loeber  never  said  anything  to  him  with 
reference  to  the  notes,  but  that  he  read  in  the  Madisonian  the 
notice  of  Loeber,  and  thinks  he  read  it  before  he  got  the  note, 
and  also  thinks  he  bought  the  note  in  December,  1891,  after 
its  maturity. 

The  court  granted  the  defendant's  motion  for  a  new  trial 
upon  the  ground  of  errors  of  law  in  the  instructions  given,  and 
our  decision  affirming  the  ruling  of  the  district  court  will  be 
based  upon  the  same  ground.  But  we  have  stated  the  testi- 
mony for  the  purpose  of  explaining  the  facts  constituting  the 
duress  relied  upon  by  the  defendant,  and  for  the  purpose  of 
expressing  the  opinion  that  the  court  would  have  been  well 
justified  in  setting  aside  the  verdict  of  the  jury  upon  the 
ground  that  it  was  unsupported  by  the  evidence. 

There  is  really  no  substantial  conflict  in  the  most  material 
parts  of  the  testimony  of  the  witnesses  of  the  plaintiff  and  the 
defendant  concerning  affairs  just  prior  to  the  execution  of  the 
note  in  suit.  There  is  no  denial  of  the  testimony  of  Loeber 
and  Nickel  to  the  effect  that  Loeber  was  told  that  he  could  not 
go,  but  would  have  to  settle,  and  that  in  obedience  to  that 
threat  he  was  prevented  from  taking  the  team  which  he  had 
hired  to  carry  him  to  Dillon.     It  seems  clear  from  the  evidence 
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that  the  conduct  of  the  men  who  gathered  about  Loeber  in  the 
hotel  demanding  a  settlement,  and  refusing  to  allow  him  to  go, 
and  from  the  threats  made  and  communicated  by  Nickel  to 
Loeber  that  the  men  would  pull  Loeber  oflF  of  the  wagon  if  he 
made  an  effort  to  leave  without  settling,  constituted  a  menace 
of  violence,  and  that  Loeber  acted  upon  that  menace,  and 
yielded  to  the  restraint  and  to  a  reasonable  fear  of  immediate 
danger  to  his  person.  We  find  no  positive  denial  of  the  state- 
ment of  Loeber  to  the  effect  that  when  he  tried  to  go  out  of 
the  room  he  was  told  he  could  not  leave.  Nor  were  the  threats 
alleged  to  have  been  made  by  Erick  and  Storm  denied;  nor  is 
it  denied  that  he  was  actually  detained  by  the  men  against  his 
willy  and  told  that  he  must  settle  before  he  left  Sheridan.  On 
the  contrary,  one  of  the  plaintiff's  witnesses  frankly  said  he 
" expects  these  men  did  prevent  Loeber  from  going."  If  the 
statements  of  Loeber  and  Nickel  were  untrue,  it  occurs  to  us 
that  it  would  have  bi'en  very  easy  to  specifically  contradict 
them  by  the  evidence  of  some  of  the  men  who  were  present 
with  the  crowd  before  the  notes  were  signed.  But,  as  the 
record  discloses  the  testimony,  we  believe  it  suflSciently  ap- 
pears by  th^  uncontradicted  substance  of  the  testimony  of  the 
defendant  that  the  will  of  Loeber  was  overcome  by  restraint 
and  the  danger  of  personal  injury;  and  that  the  reason  Loeber 
executed  the  notes  was  his  fear  of  danger  and  his  desire  to  get 
away,  rather  than  to  liquidate  a  claim  of  an  amount  of  money 
due  to  the  payee  of  the  note.  The  defense  of  duress  was  made 
out.  {McPheraon  v.  Cox,  86  N.  Y.  472;  United  States  v. 
Huchabee,  16  Wall.  414.) 

If  Loeber  owed  Schneider,  or  any  one  else,  to  whom  he  gave 
notes  at  that  time,  any  money,  and  refused  to  pay  him,  the 
courts  are  open  for  redress,  but  the  law  will  not  suffer  any 
man  to  surround  another  by  force,  restrain  him  of  his  liberty, 
and  under  threats  of  violence  to  his  person  place  him  in  a  state 
of  compulsion  or  necessity  wherein  he  is  influenced  to  incur  a 
civil  liability.  Written  obligations,  whether  for  a  debt  due  or 
not,  made  under  such  circumstances,  will  not  te  enforced  at 
the  instance  of  the  person  who  takes  them  with  notice  of  the 
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circumstances  connected  with  their  inception,  as  plaintiff  in 
this  case  clearly  did,  if  the  maker  plead  and  prove  such  duress 
as  a  valid  defense. 

Duress  having  been  proved  on  the  trial,  the  question  of  no 
consideration  is  immaterial  to  the  further  discussion  of  the 
case.  Accordingly  it  was  error  in  the  district  court  to  instruct 
that  it  was  incumbent  upon  the  defendant  to  establish  his  de- 
fense of  duress  and  compulsion  and  want  of  consideration  by  a 
preponderance  of  the  evidence,  and,  if  he  failed  to  do  so, 
plaintiflf  should  recover.  He  was  not  bound  to  prove  both 
such  defenses;  either,  if  established,  would  defeat  a  recovery 
by  plaintiff. 

What  we  have  heretofore  laid  down,  namely,  that  the  burden 
of  proving  that  plaintiff  was  a  holder  in  good  faith  was  always 
upon  him,  relieved  defendant  of  establishing  the  defense  of 
duress  by  a  preponderance  of  evidence.  It  was  always  upon 
plaintiff  alone,  who  acquired  this  note  subject  to  the  defenses 
which  might  be  interposed  by  defendant  against  its  payment, 
to  prove  his  bona  fides  to  entitle  him  to  recover. 

By  instruction  No..  6,  the  jury,  among  other  things,  were 
charged  that,  unless  they  found  that  the  threats  were  of  such 
a  character  as  to  be  likely  to  terrify  a  man  of  defendant's  firm- 
ness, then  the  note  sued  upon  was  a  valid  obligation,  etc.  The 
question  in  the  case  under  the  testimony  was  whether  this  de- 
fendant, presumably  of  ordinary  firmness,  was  actually  threat- 
ened with  violence  or  restraint,  or  was  restrained,  and  was  ac- 
tually and  reasonably  in  fear  of  personal  injury  or  confinement, 
and  acted  in  executing  the  note  under  the  influence  of  such 
threats  and  fears.  If  this  question  was  aflSrmatively  answered, 
plaintiff  could  not  recover,  and,  if  defendant's  testimony  was 
true,  and  he  was  terrified,  and  acted  under  compulsion,  whether 
the  threats  of  violence  were  of  such  a  character  as  to  be  likely 
to  terrify  a  man  of  his  assumed  firmness  became  immaterial. 

If  the  case  is  tried  again,  defendant  should  amend  that  ix>r- 
tion  of  his  answer  which  pleads:  ''That  as  to  whether  * 
^  ^  the  payee  named  in  the  said  note  transferred  the  same 
by  indorsement,     *     *     *     or  whether  plaintiff  is  or  ever 
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has  been  the  owner  or  holder  of  said  note  defendant  has  no 
knowledge  or  information  sufficient  to  form  a  belief,  and  there- 
fore denies  the  same."  Such  a  denial  is  bad.  {State  ex  rd. 
MUsteadY.  Butte  City  Water  Co.,  ante,  199.) 

The  learned  judge  who  tried  the  case  properly  granted  a 
new  trial.  We  think  he  was  justified  in  doing  so,  not  only 
upon  the  ground  of  errors  of  law,  but,  as  indicated,  we  think 
he  ought  to  have  done  so  on  the  whole  evidence  in  the  case. 
The  order  granting  a  new  trial  is  affirmed. 

Affirmed. 

De  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


McMillan,  appellant,    v.    HEFFERLIN,    Respondent. 

[Submitted  June  16, 1896.   Decided  June  22, 1896.] 

Pbohissory  VoTK—AiteratUm  of  date—AecommodtUiUm  endoner.—An  accommoda- 
tion endorser  of  a  negotiable  note  is  released  from  liability  by  a  change  In  the  date  of 
the  note  without  his  consent  after  endorsement,  and  the  mere  knowledge  by  the  en- 
dorser of  the  terms  of  a  contract  between  the  maker  and  the  payee,  for  the  fulfill- 
ment of  which  the  note  was  glTen.  is  insufllclent  to  operate  as  an  Implied  consent  that 
the  date  of  the  note  might  be  changed  to  conform  it  to  the  intention  of  the  parties  to 
such  contract.  Now  would  an  attempt  by  such  endorser,  after  receiying  notice  of 
protest,  to  make  terms  with  the  holder  for  future  payment,  operate  as  a  consent  to 
or  ratification  of  such  alteration,  in  the  absence  of  knowledge  that  it  had  been  so 
altered. 

Appeal  from  Sixth  JudiciaZ  IHstrict,  Park  County. 

Action  on  promissory  note.     Judgment  was  rendered  for 
the  defendant  below  by  Henby,  J.     AflBrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  on  two  promissory  notes  alleged  to  have  been 
made  and  delivered  for  value  received  by  M.  K.  Brundage  on 
the  25th  day  of  February,  1893,  to  Thomas  H.  Ensor,  payable 
respectively  four  and  six  months  after  date  thereof  and  indorsed 
by  the  defendant  prior  to  their  delivery,  and  afterwards  trans- 
ferred by  £nsor  to  plaintiff. 
Vol.  XV1II.-2 
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The  execution  of  the  notes  and  the  indorsement  thereof  by 
the  defendant  are  not  denied.  The  defendant  alleges  as  a  de- 
fence to  this  action  that  after  the  execution  of  said  notes,  and 
after  said  defendant  had  indorsed  them^  the  date  thereof  was 
altered  by  M.  K.  Brundage  from  the  15th  day  of  Febraary, 
1893,  to  the  26th  day  of  February,  1893,  without  the  knowl- 
edge or  consent  of  the  defendant. 

To  this  answer  the  plaintiff  replied,  denying  the  allegation  as 
to  the  change,  and  alleging:  ^'First,  that  the  said  notes  in  suit 
were  executed  by  the  said  M.  E.  Brundage  to  the  payee  in  pay- 
ment for  certain  rights  which  the  said  Thomas  H.  Ensor  was 
about  to  convey  to  the  said  Brundage;  second,  that  by  the 
terms  of  the  contract  entered  into  between  the  said  Brundage 
and  Ensor,  of  which  the  said  Hefferlin  had  full  knowledge,  the 
said  Brundage  was  to  have  four  and  six  months  after  the  con- 
veyance to  him  of  said  rights  within  which  to  make  payment, 
for  which  deferred  payments  the  notes  in  suit  were  executed; 
third,  that  the  conveyance  of  said  rights  was  not  completed  as 
early  as  was  anticipated  by  the  parties  thereto  at  the  time  the 
contract  therefor  was  executed,  and,  if  the  dates  of  said  notes 
were  changed  after  their  execution  by  the  said  Hefferlin,  said 
alteration  was  made  by  Brundage  to  make  them  conform  to 
the  intention  of  the  parties  to  the  original  agreement  relative 
to  the  time  to  be  allowed  him  to  make  the  deferred  payments 
for  said  rights;  fourth,  that  said  Hefferlin,  prior  to  his 
indorsement  of  the  said  notes,  knew  the  terms  of  said  original 
agreement,  and  the  purpose  for  which  said  notes  were  being 
executed,  and  indorsed  the  same  solely  for  the  purpose  of 
enabling  them  to  be  used  by  said  Brundage  in  the  performance 
of  said  agreement  on  his  part,  and  that  said  alteration,  if  any 
was  made,  was  so  made,  as  above  stated,  to  make  them  con- 
form to  the  intention  and  purpose  of  said  Hefferlin  and  all  of 
the  other  parties  thereto. ' ' 

The  case  was  tried  upon  the  issues  joined  to  a  jury.  At  the 
close  of  the  plaintiff's  testimony  the  defendant  moved  the 
court  to  instruct  the  jury  to  render  a  verdict  for  the  defend- 
ant, which  motion  was  sustained,  and  a  verdict  in  accordance 
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therewith  returned  for  the  defendant.  Judgment  was  ren- 
dered upon  said  verdict,  and  from  said  judgment  plaintiff  ap- 
peals. 

Savage  <&  Day^  for  Appellant. 

The  controversy  in  this  case  is  as  to  the  consent  of  the 
surety.  If  we  have  shown  any  evidence  of  or  circumstances 
from  which  the  jury  might  infer  his  consent,  we  were  entitled 
to  have  the  question  submitted  to  a  jury,  and  the  court  erred 
in  refusing  to  admit  the  notes  in  evidence.  {Jacobs  v.  Gil- 
reath,  (S.  C.)  22  S.  E.  Rep.  767.)  The  court  seems  to  have 
proceeded  upon  the  theory  that,  the  surety  would  be  released 
unless  he  expressly  authorized  this  alteration.  But  such  is 
not  the  correct  rule.  The  holder  of  a  negotiable  instrument 
has  a  right  to  correct  a  mistake  in  a  negotiable  instrument  to 
make  it  conform  to  what  all  parties  to  it  agreed  or  intended  it 
should  have  been.  (Parsons  on  Bills  and  Notes,  669,  670, 
571;  Hervey  v.  Herveyj  16  Me.  357;  DvJcer  v.  Franz^  7  Bush. 
273;  Ames  v.  Colhum^  11  Gray  390;  Busjahn  v.  McLean^  29 
N.  E.  Rep.  494;  Derhy  v.  Thrall,  44  Vt.  413.) 

Campbell  cJ&  Stark,  for  Respondent. 

A  material  alteration  of  a  note  renders  it  void  even  in  the 
hands  of  an  innocent  purchaser.  (Randolph  on  Commercial  Pa- 
per, §  84;  Daniels  on  Negotiable  Instruments,  1376;TFborf 
V.  Steele,  6  Wall.  80;  Cronkhite  v.  Nebecker,  42  Am.  Rep. 
127;  Jourdeny.  Boyce.  33  Mich.  301;  Aldrichy.  Smith,  37 
Mich.  468;  Holmes  v.  Trumpet,  22  Mich.  427;  Hunter  v. 
Grey,  10  Am.  Rep:  232;  Bradley  v.  Mann,  37  Mich.  1; 
Woodworth  V.  Bank  of  America,  10  Am.  Dec.  72;  Rvhy  v. 
Tafbot,  21  Pac.  Rep.  72.)  There  can  be  little  or  no  question 
but  that  the  change  in  the  date  of  the  note  after  its  execution 
is  a  material  alteration.  ( Wood  v.  Steele,  supra;  Randolph 
on  Commercial  Paper,  supra;  Daniel  on  Negotiable  Instru- 
ments, supra;  Cronkhite  v.  Nebecker,  supra',  Mitchell  v. 
Ringold,  6  Am.  Dec.  433;  Britten  v.  Dierker,  2  Am.  Rep. 
663;    Wilson  v.  Hotchkiss,  81  Mich.  172;  Fra/nklin  v.  Baker ^ 
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29  Am.  State  Rep.  547.)  It  cannot  be  claimed  that  the 
respondent,  Hefferlin,  ratified  the  change  in  the  notes,  as  there 
is  nothing  that  would  warrant  a  finding  of  that  kind,  and  even 
though  he  had  verbally  ratified  the  same,  such  ratificsation 
would  be  void.     (Wilson  v.  BdyeSy  42  N.  W.  467.) 

Pembebton,  C.  J. — The  only  question  presented  by  this 
appeal  is  as  to  whether  there  was  any  evidence  tending  to  show 
that  the  defendant  had  knowledge  of  or  consented  to  the 
change  in  the  date  of  the  notes,  or,  after  having  knowledge 
thereof,  ever  ratified  the  same.  There  is  no  contention  as  to 
the  law  in  the  case. 

It  is  conceded  that  if  the  change  in  the  date  of  the  notes 
was  made  by  Brundage  without  the  knowledge  or  consent  of 
defendant,  and  that  defendant  never  thereafterwards  ratified 
such  change,  then  the  plaintiff  is  not  entitled  to  recover  in  this 
action.  The^only  evidence  as  to  the  knowledge  or  consent  of 
defendant  to  the  alteration  in  the  notes  is  that  of  Brundage, 
the  maker  of  the  notes.  He  testified  that  Mr.  Hefferlin  did 
not  authorize  him  to  make  any  change  in  the  dates  or  terms  of 
the  notes;  that  there  was  no  contemplation  of  any  necessily 
therefor  at  the  time  Hefferlin  indorsed  them.  He  also  testi- 
fied that  Mr.  Hefferlin  has  never  at  any  time  ratified  the 
change  of  the  date  of  said  notes.  The  appellant  contends  that 
the  defendant  knew  the  terms  of  the  contract  for  the  fulfillment 
of  which  the  notes  were  executed  by  Brundage  and  indorsed 
by  the  defendant,  and,  therefore,  as  the  notes  were  changed  to 
conform  to  the  intention  of  the  parties  to  said  contract,  that  it 
cannot  be  contended  that  it  was  changed  against  the  interest, 
or  without  the  implied  consent,  of  the  defendant.  But.  in  re- 
ply to  this  it  IB  sufiicient  to  say  that  the  defendant  was  not  a 
party  to  the  original  contract  for  the  performance  of  which 
the  notes  were  executed  by  Brundage.  He  was  simply  an  ac- 
commodation indorser,  as  far  as  shown  by  the  record.  It  is 
also  contended  by  the  appellant  that  after  the  defendant  re- 
ceived notice  of  protest  of  the  notes  for  want  of  payment  he 
attempted  to  make  terms  with  the  holder  for  the  payment 
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thereof  in  the  future,  and  from  this  fact  the  appellant  contends 
that  the  defendant  consented  to  or  ra.tified  the  change  in  the 
dates  of  the  notes.     But  it  does  not  appear  that  at  the  time 
defendant  received  notice  of  protest  of  the  notes,  and  when  he 
^was  seeking  to  make  terms  for  the  payment  thereafter,  he 
knew  that  the  notes  had  been  altered.     A  careful  inspection  of 
the  record  and  of  aU  the  testimony  in  the  case  does  not  dis- 
close the  fact  that  the  defendant  ever  authorized  the  alteration 
in  the  notes,  or  ever  by  word  or  act  ratified  the  same  after  the 
alteration  was  made.     In  fact  the  positive  evidence  is  all  to  the 
effect  that  the  defendant  did  not  authorize  such  alteration,  and 
that  he  has  not  at  any  time  in  any  manner  ratified  the  same. 
We  are  therefore  of  opinion  that  there  was  no  error  in  the 
action  of  the  court  in  instructing  the  jury,   on  the  evidence 
offered  by  the  plaintiff,  to  return  a  verdict  for  the  defendant* 
The  judgment  appealed  from  is  therefore  affirmed. 

Affirmed. 
De  Witt  and  Hunt,  JJ.,  concur. 


STATE      EX     BEL.      COMMISSIONERS     OF     CUSTER 
COUNTY,    Relators,    v.    THE   STATE   BOARD 
OF  EQUALIZATION,  Respondent  (Yel- 
lowstone County,  Intebvenok). 

[Submitted  June  15, 1896.    Decided  June  22, 1896.] 

lAXATtoif— Right  of  way  through  Indian  ruervation-YeUowBtone  County. ^By  the  act 
of  ooDgresB  of  February  12, 1889,  granting  to  tbe  Bighorn  Southern  Bailroad  Company 
a  right  of  way  through  the  Crow  Indian  reservation,  the  land  embraced  within  such 
right  of  way  was  thereby  segregated  and  thrown  open  to  settlement  within  the  mean- 
log  of  the  act  of  March  s,  1885  (Laws  Mont.)  declaring  that  all  of  a  defined  portion  of 
such  reservation  that  may  hereafter  be  segregated  and  ihrown  open  for  settlement 
shall  form  part  of  Yellowstone  county,  and  thereforc^so  much  ofisald  r(^]|t  i>C- way  as 
is  embraced  within  such  defined  portions  of  the  reservatjion  is  properly  taxable  in 
Yellowstone  county. 

Appeal  from  Seventh  Judicial  District^  Ouater  Cawity. 
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Application  for  writ  of  mandanvus.  The  writ  was  denied 
by  MiLBUBN,  J.     Affirmed. 

Charles  If.  Laud  and  StreveU  <&  Porter^  for  Appellant. 

R,  T.  Allen  and  E.  N.  Ilnrwood^  for  Intervenor. 

PEBfBEBTON,  C.  J. — This  is  an  application  for  a  writ  of 
rruindamua  to  require  the  state  board  of  equalization  to  appor* 
tion  47.09  miles  of  the  Bighorn  Southern  railroad  to 
the  County  of  Custer  for  the  purposes  of  taxation,  which 
said  portion  of  the  road  was  heretofore  apportioned  to 
the  county  of  Yellowstone  by  the  state  board  of  equalization. 
Upon  relator's  filing  its  application  with  the  district  court  an 
alternative  writ  of  mandate  was  issued.  The  state  board  of 
equaliaation  made  its  return,  and,  after  denying  the  allega- 
tions in  relator's  application,  alleges  that  by  the  terms  of  an 
act  of  the  legislature  of  Montana  amending  an  act  creating  the 
county  of  Yellowstone,  approved  March  5,  1885,  it  was  de- 
clared that  all  that  portion  of  the  Crow  Indian  reservation 
lying  between  the  Wyoming  line  and  the- Yellowstone  river 
and  west  of  the  Bighorn  river  in  Montana  territory  that  may 
hereafter  be  segregated  and  thrown  open  for  settlement  shall 
form  a  part  of  Yellowstone  county.  After  the  return  of  the 
state  board  of  equalization  was  made,  Yellowstone  county  filed 
its  petition  of  intervention  in  the  case,  claiming  that  the  por- 
tion of  the  railroad  in  dispute  was  properly  apportioned  to 
Yellowstone  county  for  taxation  purposes  by  the  state  board 
of  equalization.  Upon  a  final  hearing  of  the  case  the  court 
dismissed  the  application  of  the  relator,  and  rendered  judg- 
ment against  it  for  costs.  From  this  judgment  the  relator 
appeals. 

By  an  act  of  congress  approved  February  12,  1889,  the 
right  of  way  through  the  Crow  reservation  was  granted  to  the 
Bighorn  Southern  Railroad  company.  This  act  was  amended 
by  an  act  approved  March  1,  1893.  By  the  act  of  the  legis- 
lature set  out  in  the  answer  of  the  state  boards. of  eqwdization 
that  portion  of  the  railroad  in  controversy  became  a  part  of 
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Yellowstone  county,  for  the  reason  that  it  is  a  part  of  the 
Crow  reservation  which  was  segregated  by  the  act  of  congress 
above  referred  to,  and  thrown  open  to  settlement  after  the 
passage  of  the  act  of  the  legislature  of  Montana  on  March  5, 
1886. 

It  seems  from  the  record  that  there  are  something  over  100 
miles  of  the  Bighorn  Southern  railroad  in  the  Crow  reserva- 
tion, that  part  in  dispute  being  west  of  the  Bighorn  river. 
The  state  board  of  equalization  apportioned  all  that  part  of  the 
road  east  of  the  Bighorn  river  to  Custer  county,  and  that  part 
in  dispute,  which  lies  west  of  the  Bighorn  river,  to  Yellow- 
stone county,  under  the  authority  of  the  act  of  the  legislature 
of  Montana  of  March  5,  1885,  above  referred  to,  which  pro- 
vided that  all  that  part  of  the  Crow  reservation  lying  west  of 
the  Bighorn  river  which  should  be  segregated  and  thrown  open 
to  settlement  after  the  passage  of  said  act  should  be  a  part  of 
Yellowstone  county. 

The  relator  contends  that,  while  the  part  of  the  railroad's 
right  of  way  was  segregated  by  the  act  of  congress  above 
cited,  still  that  it  was  not  thrown  open  to  settlement  in  con- 
templation of  law,  and  for  that  reason  did  not  become  part  of 
Yellowstone  county,  and  could  not  be  properly  apportioned  to 
Yellowstone  county  for  the  purposes  of  taxation. 

We  think  the  right  of  way  of  said  road  was  thrown  open 
for  the  purposes  of  settlement  by  the  act  of  congress  above 
referred  to.  It  ceased  to  be  a  part  of  the  Indian  reservation, 
and  became  occupied  and  subject  to  settlement  for  all  the  pur- 
poses of  constructing  and  operating  the  railroad.  We  do  not 
think  that  it  was  necessary  that  it  should  become  subject  to 
settlement  under  the  pre-emption  and  homestead  laws  before 
it  could  be  said  for  the  purposes  of  this  controversy  to  have 
been  segregated  and  thrown  open  to  settlement.  Commission- 
ers of  Yellowstone  Cownty  v.  Northern  Pact  fie  R.  Co.^  10 
Mont  414,  is  very  similar  to,  and  we  think  an  authority  in 
point  in,  the  case  at  bar.  In  that  case  this  court  held  that  the 
right  of  way  of  the  Northern  Pacific  Railroad  company  across 
the  Indian  reservation  was  taxable  in  Custer  county,  because 
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the  right  of  way  had  been  granted  by  congress  prior  to  the  act 
of  the  legislature  of  Montana  approved  March  5,  1885.  Evi- 
dently, in  that  case,  if  the  right  of  way  had  been  acquired 
subsequent  to  March  5,  1885,  the  holding  of  the  court  would 
have  been  in  favor  of  Yellowstone  county.  In  the  case  at  bar 
the  right  of  way  of  the  Bighorn  Southern  railroad  was  granted 
subsequent  to  the  act  of  the  legislature  of  Montana  approved 
March  5,  1885,  and  consequently  became  a  part  of  Yellowstone 
county,  and  as  such  was  taxable  therein. 

We  are  of  opinion  tha^  the  state  board  of  equalization  prop- 
erly apportioned  that  part  of  the  railroad  in  dispute  to  Yel- 
lowstone county,  and  that  there  was  no  error  in  the  lower 
court  so  holding.     The  judgment  appealed  from  is  affirmed. 

Affirmed. 
De  Witt  and  Hunt,  J  J. ,  concur. 


OLSEN  BT   AL.,    Respondents,   v.   THE   PORT  HURON 
LIVE  STOCK  ASSOCIATION,  Appellant. 

LSubmltted  June  18, 1896.    Decided  June  22, 1896.] 

Contracts— OoiwCrucMon— Sate  o/  euw  «7Mep.— Where  a  contract  for  the  sale  of  ewe 
sheep  recited  that  the  sheep  were  to  be  in  "healthy  condition"  at  the  time  of  deiiTory, 
the  fact  that  the  vender,  prior  to  deliyery,  may  have  negligently  permitted  a  number 
of  the  ewes  to  be  bred,  whereby  they  dropped  their  lambs  at  an  unusual  and  Inclem- 
ent season  of  the  year,  to  the  loss  of  the  vendee,  does  not  constitute  a  breach  of  the 
contract,  in  the  absence  of  evidence  that  the  words  bad  a  local  or  peculiar  slgnllloa- 
tion  by  which  they  were  understood  as  a  warranty  that  the  ewes  were  not  to  be  preg- 
nant at  the  time  of  delivery. 

Appeal  from  Tenth  Jvdicial  District^  Choteau  County. 

Contract.     The    cause    was    tried  before  Du   Bose,    J. 
Plaintiff  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Plaintiffs  and  respondents  sue  the  defendant,  the  Port  Huron 
Live  Stock  Association,  a  corporation,  to  recover  9792. 17  itnd 
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interest  and  attorney's  fees,  and  for  a  decree  foreclosing  a  cer- 
tain chattel  mortgage  executed  by  Lewis  Wilson,  the  president 
of  the  defendant  company,  to  the  plaintiffs,,  to  secure  a  promis- 
sory note  made  by  the  defendant  to  the  plaintiffs,  on  October 
lO,  1893,  for  said  sum  of  $792.17,  due  twelve  months  after 
date.  The  mortgage  was  the  usual  chattel  mortgage,  and  em- 
braced 825  head  of  sheep  in  Choteau  county. 

The  defendant  denied  the  alleged  debt,  or  any  debt^  and 
denied  that  the  mortgage  was  given  to  secure  the  debt  evi- 
denced by  the  promissory  note  heretofore  referred  to,  and 
averred  that  the  note  and  mortgage  were  given  in  considera- 
tion of  the  covenants  and  agreements  on  the  part  of  the  plaint- 
iffs contained  in  a  certain  conti*act  between  B.  G.  Olson  on  the 
part  of  plaintiffs  and  the  defendant  whereby  it  was  agreed  by 
Olson  to  extend  the  balance  due  on  the  note  heretofore  re- 
ferred to  for  twelve  months  after  date  on  a  new  note  to  be 
made  after  the  said  Liewis  Wilson,  for  the  defendant,  should 
pay  to  the  Nc^thwestern  National  Bank  the  sum  of  $800,  tnen 
due  on  the  prekent  note.  This  contract  also  contained  this 
provision  :  <  *  I  do  also  hereby  agree  to  submit  to  arbitration 
a  claim  Lewis  Wilson  has  against  me  for  damages  for  lambs 
coming  or  dropping  last  winter  from  sheep  sold  by  me  to  him, 
for  which  said  note  was  given;  and  to  pay  such  reasonable 
damages,  if  the  arbitrators  so  decide,  and  costs  of  said  arbi- 
tration if  case  is  decided  against  me.  The  arbitrators  to  be. 
W/  Meade  Fletcher  <^  the  part  of  B.  (i.  Olson,  and  Donovan 
&  Lyter  for  Lewis  Wilson," — dated  October  10,  1893,  and 
signed  by  Olson  and  Wilson. 

The  answer  avers  that  the  defendant  has  demanded  the  per- 
formance of  the  covenants  and  agreements,  but  plaintiffs  have 
refused  to  keep  and  perform  the  same.  For  further  defense 
and  counterclaim  the  defendant  alleged  that  in  August,  1892, 
plaintiffs  sold  to  defendant  850  head  of  ewe  sheep,  for  which 
it  agreed  to  pay  at  the  rate  of  $3.50  per  head;  that  at  plaint- 
iffs' request  the  defendant  allowed  the  ewes  to  remain  in 
plaintiffs'  possession  until  the  lambs  should  be  old  enough  to 
wean,  plaintiffs  agreeing  to  take  proper  care  of  said  sheep; 
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that  at  the  time  of  making  said  purchase  the  sheep  were  rep- 
resented to  be  in  good  condition,  and  nothing  indicated  that 
they  were  not  in  such  condition,  and  defendant,  relying   on 
such  representation,  agreed  to  pay  for  said  sheep  the  highest 
price  then  ruling;  that  on  October  lo,  1892,  plaintiffs  delivered 
the  sheep  to  the  defendant,  and  the  defendant  paid  part  of  the 
purchase  price  in  cash,  and  gave  its  note  for  the  balance,  pay- 
able one  year  from  date,  but  that  during  the  time  between  the 
purchase  and  sale  of  tfaid  sheep  as  aforesaid  and  the  delivery 
to  the  defendant,  and  while  the  sheep  were  in  plaintiffs'   pos- 
session, plaintiffs  negligently  permitted  the  ewe  sheep  to  mix 
with  the  male  sheep,  whereby  a  large  number  of  said  ewes  be- 
came and  were  with  lamb  at  the  time  of  said  delivery*  of  which 
fact  the  defendant  was  unaware;  that  by  reason  of  said  negli- 
gence many  ewes  dropped  their  lambs  between  January  7, 
1893,  and  March  1,  1893;  that  by  reason  of  plaintiffs'  negli- 
gence in  permitting  the  males  to  have  access  to  the  ewes,  and 
the  consequent  breeding  of  the  sheep  during  the  winter  season, 
the  defendant  lost  218  head  of  ewes,   worth  $763,   and  250 
lambs,  worth  $375;  that  on  October  10,  1893,   there  was  due 
by  defendant  to  plaintiffs,  for  the  balance  of  the  purchase  price 
of  said  sheep,  the  sum  of  $1,592.17,  which  sum  the  defendant 
refused  to  pay  unless  plaintiffs  would  allow  reasonable  dam- 
ages for  their  negligence;  that  thereupon  plaintiffs  agreed  to 
submit  the  controversy  to  arbitration,  as  evidenced  by  the  con- 
tract heretofore  referred  to;  that  in  consideration  of  the  cove- 
nants and  agreements  of  said  contract  defendant  paid  to  plaint- 
iffs the  sum  of  $800  in  money,  and  made  the  mortgage  men- 
tioned in  the  complaint,   which  said  principal  sum  mentioned 
in  said  UQte  and  mortgage  was  the  balance  of  the  purchase 
price  of  said  sheep  without  deducting  anything  for  damages, 
it  being  understood  and  agreed  that  the  amount  of  damages 
was  to  be  settled  for  before  said  note  and  mortgage  became 
due.     The  defendant  asked  for  judgment  for  $335.83. 

The  replication  denied  all  the  averments  of  the  answer  stat- 
ing new  matter,  and  pleaded  the  lack  of  consideration  for  the 
alleged  agreement  in  relation  to  arbitration,  and  alleged  that 
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the  only  conBideration  for  the  note  and  mortgage  was  the  in- 
debtedness of  the  defendant  to  plaintiffs  of  $792. 17,  as  alleged 
in  the  complaint.  The  replication  also  avers  that  the  agree- 
ment to  arbitrate  was  never  executed,  nor  did  the  arbitrators 
ever  accept  or  in  any  way  act  in  the  premises,  and  that  on 
March  J  5,  1894,  plaintiff  B.  G.  Olson  notified  defendant  that 
he  revoked  the  said  alleged  agreement  to  arbitrate,  and  did  not 
intend  to  submit  any  controversy  to  arbitrators.  It  is  also 
denied  especially,  among  other  things,  that  plaintiffs  ever  at 
the  time  of  the  purchase  of  the  sheep  made  any  representa- 
tions or  agreements  in  relation  to  the  sheep,  except  the  agree- 
ment made  part  of  the  replication.  It  is  then  alleged  that  on 
September  19,  1892,  plaintiffs  and  defendant  entered  into  a 
certain  contract,  whereby  the  defendant  agreed  to  purchase, 
and  plaintiffs  agreed  to  sell  and  deliver,  850  ewes,  more  or 
less,  notiater  than  November^,  4692.  •  This^MiNnent,  after 
citing  the  consideration  of  $3.50  per  head,  recited  that  the 
sheep  would  be  delivered  not  later  than  November  1,  1892, 
«<said  sheep  to  be  in  healthy  condition  at  time  of  delivery." 
In  consideration  of  the  covenants  in  that  agreement  the  defend- 
ant paid  to  the  plaintiffs  ^402. 50,  and  agreed  to  pay  $1,097.50 
at  time  of  delivery  of  the  sheep,  and  the  balance  was  to  be 
secured  by  mortgage  on  said  sheep. 

The  plaintiffs  denied  all  negligence  pleaded,  and  all  loss  by 
reason  of  any  negligence  on  their  part. 

A  jury  was  sworn  to  try  the  case.  The  defendant  admitted 
the  due  execution  of  the  mortgage  described  in  the  complaint, 
and  plaintiffs  rested.  Thereupon  the  defendant  sought  to  in- 
troduce in  evidence  the  contract  in  relation  to  settling  the  dis- 
pute between  the  parties  by  arbitration.  The  plaintiffs  ob- 
jected, and  the  contract  was  excluded.  The  defendant  next 
tried  to  introduce  evidence  to  explain  the  custom  of  sheep  men 
in  relation  to  breeding  their  ewes.  This  was  all  objected  to, 
and  the  objection  sustained.  Defendant  then  tried  to  prove 
that  if  the  ewes  dropped  their  lambs  in  January  and  February 
they  would  be  apt  to  die  from  exposure  to  the  cold.  All  this 
testimony  was  excluded,  whereupon  the  court  advised  the  jury 
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that  under  the  contract  for  the  sale  of  the  sheep  it  had  not 
been  shown  that  there  were  any  unhealthy  sheep  delivered, 
and  that  the  defendant  could  not  recover  upon  a  counterclaim 
in  the  case.  The  jury  were  discharged,  and  judgment  ordered 
for  plaintiffs.     Defendant  appeals  from  the  judgment. 

Donnelly  i&  Knox,  for  Appellant. 

Ranaom  Cooper^  for  Respondents. 

Hunt,  J. — ^The  real  question  in  this  case,  and  the  one  treated 
by  the  briefs  as  decisive,  is  whether  plaintiffs  are  liable  to  the 
defendant  on  that  clause  in  the  contract  of  sale  of  the  sheep 
which  provided  that  the  sheep  sold  were  to  be  '<in  healthy 
condition  at  time  of  delivery.''  The  solution  of  the  question 
involves  this  simple  inquiry  :  Are  ewes  in  an  unhealthy  con- 
dition because  pregnant  in  October  and  the  three  months  fol- 
lowing i  The  district  court  decided  they  were  not,  and  we 
affirm  that  view. 

When  the  plaintiffs  and  defendant  agreed  that  the  sheep  to 
be  sold  were  to  be  in  healthy  condition  at  time  of  delivery, 
they  meant  healthy  as  opposed  to  diseased  condition, — that  is, 
that  the  sheep  were  to  be  free  from  disease;  such,  for  instance, 
as  scab  or  physical  ailments  or  impoverishment  not  incidental 
to  a  band  of  sheep  in  normal  and  sound  state  of  health.  We 
do  not  believe  that  because  it  happened  that  certain  of  the 
ewes  were  pregnant  at  a  particular  season  of  the  year  Quch 
condition  was  by  itself  an  unhealthy  one.  Generally  speaking, 
fecundity  in  animals  whose  value  is  greatly  enhanced  by  capa- 
bilities of  an  annual  increase  by  offspring  would  be  evidence 
of  good  health,  as  doubtless  sterility  would  be  evidence  of  ill 
health.  That  the  young,  if  not  prematurely  born,  are  dropped 
at  any  particular  season,  has  no  relation  to  the  condition  of 
health  of  the  ewes  which  drop  them.  The  opportunity  for 
conception  may  have  been  unwively,  or  even  ^  negligently,- 
given,  but  the  fact  of  conception  is  not  evidence  of  ill  health 
or  disease.  Suppose  the  band  of  sheep  had  been  delivered  by 
the  defendant  in  April,  and  it  was  agreed  that  the  sheep  were 
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in  healthy  condition,  but  suppose  that  in  April  or  May,  when 
by  common  knowledge  the  lambing  season  prevails  in  Montana, 
the  ewes  did  not  drop  their  lambs,  but  did  drop  them  in  July 
thereafter;  could  the  purchasers  of  the  band  sustain  an  action 
against  the  vendors  upon  the  ground  that  the  sheep  were  not 
healthy  because  the  ewes  were  not  pregnant  at  the  particular 
season  in  which  they  generally  are  supposed  to  be  in  this  lati- 
tude and  climate  ?  Manifestly  not.  [t  would  be  said  at  once ' 
that  the  condition  of  the  sheep  had  nothing  whatsoever  to  do 
with  the  health  of  the  ewes. 

The  district  court  therefore,  correctly.excluded  the  evidence 
of  the  witnesses  by  whom  it  was  proposed  to  show  that 
lambing  in  January  and  February  would  be  dangerous  to  the 
lives  of  the  ewes  and  lambs.  The  words  <*healthy  condition," 
used  in  the  contract,  required  no  extraneous  explanation. 
They  were  presumably  used  in  their  primary  and  general 
acceptation.  Moreover,  there  was  no  offer  by  defendant  to 
prove  that  they  had  a  local,  technical,  or  otherwise  peculiar 
signification,  or  that  they  were  so  used  and  undemstood  in  this 
particular  instance.  The  ccurt  cannot  go  beyond  the  fair 
import  of  the  words  in  the  contract,  nor  can  we  add  any  new 
warranty  not  contemplated  by  the  parties  to  the  agreement. 

The  defendant  did  not  offer  any  evidence  to  sustain  its  aver- 
ments of  negligence  on  the  part  of  the  plaintiff,  nor  did  it  rely 
upon  or  prove  false  representations  or  deceit  or  misrepresenta- 
tions. The  controversy  hinged  upon  the  construction  of  the 
words  of  the  contract  itself.  The  suggestion  of  the  appellant 
that  the  arbitration  agreement  entered  into  between  the  parties 
tends  to  place  a  construction  upon  the  contract  favorable  to 
the  appellant  is  not  sound.  We  regard  this  agreement  as  one 
of  extension  containing  a  recognition  of  the  fact  that  differ- 
ences had  arisen  in  relation  to  the  claim  of  appellant  under  the 
terms  of  the  original  contract,  and  that  for  the  purpose  of 
settling  such  differences  the  parties  agreed  to  submit  the  mat- 
ter of  any  damages,  if  any  there  were,  to  arbitration.  The 
arbitration  was  not  had.  This  action  is  to  determine  just  what 
was   to  have   been   left   to   arbitration.     Appellant  was  not 
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injured  by  failure  to  arbitrate,  and  makes  no  *claim  that  it 
was. 

There  is  nothing  in  the  language  of  the  agreement  which 
would  warrant  the  court  in  saying  that  the  parties  understood 
the  words  ^'healthy  condition"  to  mean  that  the  ewes  were  not 
to  be  pregnant  at  the  time  they  were  delivered. 

We  find  none  of  the  assignments  well  taken.  Judgment 
affirmed. 

AffivToed. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 


SANFORD,  Respondent,  -y.  GATES,  et  al..  Appellants. 

[Submitted  Jiuie  10, 1896.    Decided  June  22, 1896.] 

RspLETiK— SuJIciency  of  defense^Fravd  and  deceit,— It  is  a  good  defense  to  an  action 
for  the  possession  of  personal  property,  which  had  been  delivered  to  defendants 
under  a  written  contract  whereby  the  title  remained  In  the  vendor  until  all  the  In- 
stallments of  the  purchase  price  were  paid,  that  the  real  contract  between  the  parties 
was  that  defendants  should  pay  the  amount  remaining  due  from  one  to  whom  the 
property  had  been  originally  delivered  and  who  had  transferred  his  interest  therein 
to  defendants;  that  it  was  fraudulently  represented  by  such  party  and  plaintiff  chat 
the  sum  of  $M9  remained  due  upon  the  purchase  price,  whereas  but  $149  was  due; 
that  defendants  executed  said  contract  believing  the  representations  to  be  true,  and 
;  being  without  means  of  knowledge  to  the  contrary,  and  that  the  sum  of  $449  had  been 
paid  In  full  whereby  defendants  were  entitled  to  the  property. 

CoMTKACTS  -  Rights  of  asgignet— Fraud.— The  assignee  of  a  contract  may  set  up  fraud 
in  the  contract  as  executed,  and  rely  upon  the  real  contract. 

Appeal  from  First  Jvdidal  District^  Lewis  and  Clarke 
County, 

Replevin.  Judgment  was  rendered  for  the  plaintiff  below, 
by  Buck,  J. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Defendants  appeal  from  a  judgment  rendered  in  favor  of 
plaintiff  upon  the  sustaining  of  plaintiff^s  demurrer  to  the  an- 
swer.    The  action  is  replevin. 
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Plaintiff  sets  up  in  his  complaint  that  he  is  the  owner  and 
entitled  to  the  possession  of  personal  property,  to  wit,  certain 
hotel  furniture,  of  the  value  of  $649.06,  and  that  the  same  is 
unlawfully  withheld  by  the  defendants,  and  that  his  title  is 
based  upon  a  written  contract,  which  he  pleads  in  full;  that 
the  furniture  was  delivered  to  the  defendant  Gates,  Townsend 
&  Co.,'  under  said  contract;  and  that  the  interest  of  said  com- 
pany was  afterwards  assigned  to  the  defendant  Florence  K. 
Gates.  The  contract  was  in  the  nature  of  a  lease,  by  which 
the  possession  was  delivered  to  the  defendant,  ttie  title  remain- 
ing in  the  plaintiff  until  the  property  was  fully  paid  for,  •  the 
defendant  paying  for  it  in  monthly  installments,  which  were 
called  <<rent;  "  the  title  to  pass  to  the  defendant  when  all  of 
the  said  rent  was  paid.  The  defendant  had  paid  all  of  the  in- 
stallments except  the  last  $200,  with  $5  interest  on  the  same. 
The  dt^fendant  has  not  paid  this  last  $200,  or  interest  thereon. 
An  installment  of  $50  of  this  amount  had  matured,  and,  under 
the  t^rms  of  the  contract,  plaintiff  is  entitled  to  possession  of 
the  goods.     These  allegations  all  appear  in  the  complaint. 

The  defendants'  answer  sets  up  what  they  claim  to  be  an 
equitable  defense.  They  allege :  That,  at  and  before  the 
execution  of  the  contract  referred  to,  one  Rohrbaugh  was 
leasing  fi'om  the  defendant  company  the  Grandon  Hotel;  and 
that  Rohrbaugh  had  in  his  possession,  under  some  agreement 
with  the  plaintiff,  the  property  mentioned  in  the  complaint, 
said  property  being  used  in  the  hotel  as  part  of  the  furniture. 
When  the  agreement  mentioned  in  the  complaint  was  executed, 
Rohrbaugh  was  indebted  to  the  company  in  the  sum  of  $1,800, 
and  was  insolvent,  and  unable  to  pay  the  company  except 
by  transferring  to  it  the  interest  which  he  had  in  the  said  per- 
sonal property.  There  was  at  that  time  due  from  said  Rohrbaugh 
to  the  plaintiff,  on  ^  aid  personal  property,  the  sum  of  $449.06; 
and  plaintiff  well  knew  of  the  indebtedness  of  Rohrbaugh  to 
the  company  and  also  knew  of  Rohrbaugh's  insolvency.  That, 
in  fact,  the  defendant  company  agreed  to  execute  to  plaintiff  a 
contract  to  pay  plaintiff  whatever  amount  was  due  from  Rohr- 
baugh to  plaintiff  on  the  furniture,  and  thus  become  the  owner 
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of  the  property.  That  plaintiff  and  Bohrbaugh  conspired 
together  to  defraud  the  defendant  company,  and,  in  pursuance 
to  said  conspiracy,  fraudulently  represented  to  the  defendant 
company  that  there  was  due  from  Bohrbaugh  to  plaintiff,  upon 
such  property,  the  sum  of  $649.06,  instead  of  the  real  sum  of 
$449.06,  which  latter  sum  was  the  amount  which  it  was  in 
fact  agreed  that  the  defendant  company  should  pay  to  the 
plaintiff  in  order  to  obtain  title  to  the  property.  That  the 
defendant  company  relied  upon  said  fraudulent  representa- 
tions, and  hi^  no  knowledge  or  means  of  knowledge  or 
information  to  the  contrary,  and  belieyed  said  representations 
to  be  true,  and  executed  the  contract  to  pay  $649. 06,  which 
contract  was  so  obtained  by  the  said  fraud  and  deceit;  and  that 
the  said  contract  is  null  and  void.  That  the  defendants, 
before  the  commencement  of  the  action,  had  paid  in  full  the 
sum  of  $449.06,  which  was  the  whole  amount  due  from  Bohr- 
baugh upon  the  property;  and  that,  by  reason  of  said  pay- 
ment, they  are  entitled  to  the  possession  of  the  property. 

To  this  answer  a  demurrer  was  filed,  upon  two  grounds, 
viz  :  First,  that  the  answer  does  not  state  facts  sufficient  to 
constitute  a  defense  to  the  plaintiff's  cause  of  action;  and, 
second,  that  Bohrbaugh  is  a  necessary  party  to  any  bill  or 
complaint  seeking  relief  from  the  acts  set  out  in  the  pretended 
equitable  defense  in  the  answer.  This  demurrer  was  sustained, 
and  judgment  entered  for  plaintiff.     The  defendants  appeal. 

Toole  i&  Wallace^  for  Appellants. 

T.  J.   WaUh^  for  Bespondent. 

De  Witt,  J. — ^The  record  does  not  disclose  upon  which 
ground  the  demurrer  was  sustained.  Appellants  argue  that  it 
must  be  presumed  that  it  was  sustained  upon  the  formal 
ground,  to-wit,  the  second  one  set  out  in  the  demurrer,  and 
cite  Kleinschmidt  v.  Bimd^  14  Mont.  31.  But  this  is  not 
important,  for  the  second  ground  of  the  demurrer  to  the 
answer  is  not  one  allowed  by  the  Code.  (Code  Civil  Proced- 
ure, 1887,  §§  92-94.) 


18  Mont]  Sanfobd  v.  Gates.  401 

We  therefore  proceed  to  the  question  of  whether  the  answer 
sets  up  facts  sufficient  to  constitute  a  defense.  The  argument 
of  the  respondent  has  taken  a  wider  range  than  we  think  the 
pleadings  justify.  Indeed,  we  are  of  opinion  that  the  position 
of  the  appellants  is  a  very  simple  one,  and  is  wholly  correct. 
Bespondent's  counsel  argues  with  his  accustomed  zeal  that  the 
matter  set  up  in  the  answer  cannot  be  a  counterclaim  to  an 
action  of  replevin.  But  we  think  that  such  matter  is  a 
defense.  It  is  called  a  ^'defense,''  and  set  up  as  such  in  the 
answer.  The  complaint  alleges  ownership  and  right  of  posses- 
sion of  personal  property.  If  the  answer  sets  up  facts  which 
deny  the  ownership  and  right  of  possession,  the  defense  is 
good.  We  are  of  opinion  that  it  does  set  up  such  facts.  In 
our  view,  a  plain  statement  of  the  defense  is  simply  this  : 
The  plaintiff  relied  upon  a  written  contract  to  establish  his 
right  of  possession  to  the  property.  The  defendants  allege, 
very  much  in  detail,  that  the  contract  was  obtained  from  them 
by  fraud  and  deceit  sufficient  to  avoid  its  obligation.  Then 
they  set  up  in  their  answer  that  the  real  contract  between 
plaintiff  and  defendants  was  wholly  different  from  that  pleaded 
in  the  complaint;  the  contract  in  the  complaint  being  for  the 
^payment  of  $649. 06  in  order  to  give  the  defendants  title  to 
the  property,  whereas  the  real  contract  between  plaintiff  and 
defendants  was,  in  fact,  that  defendants  should  pay  $449. 06, 
which  payment  was  to  give  them  full  title  to  the  property,  and 
which  payment  they  pleaded  had  been  fully  made.  If  these 
facts  are  true, — and,  on  demurrer,  they  are  taken  to  be  true, — 
the  defendants  have  fully  completed  the  actual  contract 
between  the  company  and  plaintiff;  and,  having  fully  per- 
formed the  actual  contract,  the  defendant  company  is  entitled 
to  the  property,  and  the  plaintiff  is  not. 

The  original  contractor  with  the  plaintiff  was  Gates,  Town- 
send  &  Co.  The  company  has  assigned  its  rights  to  the  other 
defendant,  Florence  K.  Gates.  We  know  of  no  reason  why 
the  assignee,  Florence  K.  Gates,  may  not  set  up  the  fraud  in 
the  original  contract,  and  rely  upon  the  real  contract  for  the 
rights  which  it  appears  w^re  assigned  to  her. 
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The  judgment  is  reversed,   and  the  case  remanded^   with 
instructions  to  overrule  the  demurrer. 

Revered. 

Hunt,  J.,  concurs.     Pemberton,  C.  J.,  absent. 


CANNON,  Administrator,  Respondent,    v.    LEWIS,    Ap- 
pellant. 

[  Submitted  June  19, 1896.    Decided  June  2S9, 1896.  J 

Neoliosncb— Find<fi<r«— Con>(tot  in  ttrtdenoe.— Where  the  eyldence  In  an  action  for  per- 
sonal Injuries  amply  sustains  the  finding  of  the  Jury  that  there  was  no  railing  in  front 
of  an  excavated  lot  at  the  point  where  plaintiff  fell  into  the  cellar,  the  finding  will  not 
be  disturbed  on  appeal  because  of  a  conflict  in  the  evidence. 

Samb— Contributory  neyUf/ence— JSTnou^edfire  of  exxnger  by  p/aintf/.— Knowledge  by  the 
plaintiff  of  an  excavation  adjoining  a  sidewalk,  upon  which  he  was  walking  on  a  dark 
night,  and  into  which  he  fell,  and  failure  to  avoid  It  by  walking  on  the  outside  of  the 
sidewalk,  was  not  contributory  negligence  where  there  was  no  defect  in  the  sidewalk 
at  that  point  which  made  it  dangerous  to  walk  thereon. 

Same— ;Same.— The  rule  that  a  person  approaching  a  known  place  of  danger  must  be 
vigilant  to  avoid  it,  must  be  considered  in  connection  with  the  further  one  ihat  a 
traveler  upon  a  city  highway  is,  as  a  general  r^ile,  Justified  in  assuming  it  to  be 
safe. 

Same— Ifutrtictfon^.— Instructions  should  be  considered  together  and  where  the  law  of 
contributory  negligence  is  fully  laid  before  the  Jury  in  several  instructions,  error  can- 
not be  predicated  of  a  failure  to  incorporate  it  as  a  limitation  to  one  particular  in- 
struction complained  of. 

Same— Same.— An  objection  that  the  court  assumed  certain  facts  as  true  in  an  instruc- 
tion laying  down  a  rule  for  the  estimate  of  damages,  is  not  well  founded  where  the  in- 
struction was  given  wholly  upon  the  hypothesis  of  the  evidence  showing  certain  facts 
before  any  damages  could  be  awarded. 

Same— De/endan^'s  knowUdge  of  condition  of  property.— That  defendant  did  not  know 
that  a  part  of  the  rail  in  front  of  the  excavation  had  been  removed  prior  to  the  acci- 
dent cannot  avail  him  when  he  was  upon  the  premises  at  least  once  a  week  and 
passed  there  every  day,  and  his  negligence  was  therefore  a  question  for  the  Jury. 

Appbai/— iiormless  error.— Error,  if  any,  in  sustaining  an  objection  to  a  question  Is 
harmless  where  the  witness  had  previously  answered  substantially  the  same  question 
without  objection. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  County. 

Action  for  damages  for  personal  injuries.    Defendant's  mo- 
tion for  a  new  trial  was  denied  by  MoHatton,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  to  recover  damages  for  personal  injuries  sustained 
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by  plaintiff  John  O'Donnell  (now  deceased),  by  reason  of  his 
falling  into  a  cellar  belonging  to  the  defendant,  and  abutting 
a  sidewalk  in  Butte. 

The  complaint  alleges  that  at  the  time  of  the  accident  there 
was  no  railing,  guard,  protection,  light  or  signal  of  any  kind, 
at  said  cellar,  or  near  where  the  same  abutted  on  said  side- 
walk, and  that  defendant  knew  this  fact.  The  answer  denied 
the  alleged  negligence,  and  pleaded  contributory  negligence, 
by  reason  of  the  intoxication  and  carelessness  of  the  plaintiff. 
The  plaintiff,  by  replication,  denied  the  new  matter  in  the 
answer. 

The  case  was  tried  to  a  jury,  and  a  verdict  of  $1,000  dam- 
ages, and  judgment  thereon,  were  rendered  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial.  This  motion  was  over- 
ruled, and  from  the  order  overruling  said  motion,  and  from 
the  judgment,  the  defendant  appeals. 

C.  P.  Drenncm  and  Zetms  Penwellj  for  Appellant. 

The  defendant's  motion  for  a  nonsuit  should  have  been  sus- 
tained. The  plaintiff  in  his  own  testimony  admitted  that  he 
had  often  passed  along  the  sidewalk  near  the  cellar  in  ques- 
tion; that  he  considered  it  a  very  dangerous  place;  that  he 
could  easily  have  avoided  it  by  taking  another  route,  or  by 
exercising  ordinary  care  and  attention;  that  he  was  not  paying 
any  attention  to  the  cellar,  although  he  knew  it  to  be  there 
and  considered  it  dangerous,  but  deliberately  incurred  the  risk. 
Such  conduct  was  clearly  negligence  contributing  to  the  injury. 
(9  Am.  &  Eng.  Ency.  of  Law,  page  396  and  397,  note  1,  and 
cases  cited;  Elliott  on  Roads  and  Streets,  642,  643;  Sherman 
&  Redfield  on  Negligence  (4th  Ed.)  I.,  page  135,  §  90,  and 
page  152,  §  96;  Wilson  v.  Charleatown,  8  Allen  137,  85  Am. 
Dec.  693;  Beach  on  Contributory  Neglifi:ence,  §  9;  Mount 
Vernon  v.  IhisoncheUj  2  Ind.  586,  54  Am.  Dec.  467;  Whit- 
taker  V.  City  of  Helena^  14  Mont.  124;  Hubbard  v.  Concord^ 
35  N.  H.  52,  69  Am.  Dec.  520.)  There  was  no  evidence  of 
any  knowledge  of,  or  notice  to  defendant,  of  the  removal  of 
the  barrier  guarding  the  excavation.     Such  knowledge  of  de- 
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fendant,  or  notice  to  him,  was  necessary  to  render  him  liable. 
{JD(mieU  v.  Potter ^  4  Car.  &  P.  262;  Doherty  v.  Inhahitants 
of  Waltham,  4  Gray,  596;  Aylesworth  v.  a  B.  I.  dk  P.  R. 
P.  Co.,  30  Iowa  459;  £latt  v.  City  of  MiLwwukee^  53  Wis. 
196,  40  Am.  Rep.  759.) 

Hunt,  J. — The  evidence  of  the  plaintiff  tended  to  show  the 
following  condition  of  affairs  :  John  O'Donnell,  the  plaintiff, 
a  man  of  60  years  of  age,  lived  a  very  short  distance  from  an 
excavated  cellar  belonging  to  the  defendant,  Lewis.  Lewis 
had  excavated  the  cellar  and  built  the  foundation  of  a  building 
on  a  lot  near  the  plaintiff's  house.  The  front  of  the  cellar  was 
a  little  lower  than  the  sidewalk.  The  sidewalk  was  about  12 
feet  wide,  and  appears  to  have  been  in  good  order,  and  in  daily 
use.  About  1  o'clock  on  the  morning  of  the  29th  of  August, 
1892,  the  plaintiff  was  returning  to  his  home  It  was  very 
dark  in  the  vicinity  of  the  lot  where  the  excavation  was. '  The 
plaintiff,  while  walking  along  on  the  side  of  the  walk  next  to 
the  excavation,  stumbled,  and  fell  head  foremost  into  the 
cellar.  The  plaintiff's  evidence  further  tends  to  show  that 
there  was  nothing  at  all  along  that  portion  of  the  lot  where 
plaintiff  fell  in  the  nature  of  a  fence  or  guard  to  protect  him 
against  falling,  although  there  may  have  been  a  rail  about  two 
feet  high  along  another  and  lower  portion  of  the  lot.  Plaint- 
iff himself  says  that  when  he  stumbled  there  was  no  rail  to 
prevent  his  falling  into  the  cellar.  He  fell  a  distance  of  about 
twelve  feet,  and  broke  his  thigh.  He  was  in  bed  for  six  or 
eight  weeks,  and  at  the  time  of  the  trial  wore  a  thick  shoe,  the 
injured  leg  being  shorter  than  the  other.  The  injury  was 
permanent,  and  interfered  with  the  capacity  of  the  plaintiff  to 
perform  manual  labor.  Plaintiff  admitted  that  he  knew  the 
excavation  was  there  and  was  dangerous,  but  had  paid  no  par- 
ticular attention  to  the  place.  According  to  the  testimony  of 
several  of  plaintiff's  witnesses,  there  had  not  been  any  railing 
at  all  in  front  of  the  place  where  plaintiff  fell  for  several 
weeks  before  the  accident;  one  witness  saying  that,  between 
July  24th  and  the  time  of  the  accident,  there  was  no  fence  in 
front  of  the  excavation. 
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The  testimony  of  the  defendant  was  to  the  effect  that  there 
was  a  fence  all  along  the  front  of  the  excavated  lot;  that  this 
fence  was  about  two  feet  above  the  line  of  the  sidewalk,  and 
was  secure  and  in  position  upon  the  night  of  the  accident.  The 
defendant  himself  said  that  he  saw  the  fence  about  a  week  be- 
fore the  accident,  and  that  it  was  then  up,  but  he  did  not 
notice  if  it  was  up  just  before  the  accident.  He  also  said  that 
after  the  accident  he  found  one  of  the  boards  broken  in  two, 
one  part  hanging  to  the  window  frame  to  which  it  was  nailed 
on  top;  that  he  passed  the  property  every  day;  and  that  he 
put  the  fence  up  originally,  believing  that  the  excavation  was 
a  dangerous  place.  The  fence  consisted  of  inch  boards  nailed 
upon  the  window  frames  which  extended  from  the  cellar  wall 
up  above  the  sidewalk.  The  north  board  was  about  twelve 
feet  long  and  an  inch  thick.  This  Was  the  one  which  defend- 
ant says  he  found  broken  the  morning  after  the  accident. 

From  the  foregoing  brief  statement  of  the  testimony,  it  will 
be  seen  that  there  was  a  direct  conflict  upon  the  question 
-whether  or  not  there  was  any  railing  in  front  of  the  excavated 
lot  at  the  point  where  the  plaintiff  fell  into  the  cellar.  This 
question  of  fact  was  fairly  submitted  to  the  jury,  and  their 
finding  to  the  effect  that  there  was  no  railing  is  amply  sus- 
tained by  the  evidence,  and  will  not  be  disturbed  by  the 
court. 

The  argument  of  the  appellant  is  that  the  district  court 
ought  to  have  nonsuited  plaintiff  because  it  appeared  in  the  evi- 
dence that  the  plaintiff  knew  of  the  excavation,  and  could  have 
avoided  it  by  taking  another  route,  by  walking  on  the  outside 
of  the  sidewalk,  and  that,  therefore,  he  was  negligent,  and 
contributed  to  his  own  injury.  If  this  were  a  case  where 
walking  upon  the  sidewalk  in  front  of  the  excavation  had  been 
accompanied  with  any  danger  to  the  plaintiff,  by  reason  of  any 
defect  in  the  sidewalk,  and  the  plaintiff  knew  of  such  defect, 
yet  deliberately  incurred  the  risk  and  was  hurt,  then  the  argu- 
ment of  contributory  negligence  might  be  reasonable.  But 
under  the  facts  at  bar  there  was  nothing  the  matter  with  the 
sidewalk,  and  the  plaintiff  had  a  lawful  right  to  deliberately 
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walk  upon  it.  Ordinarily  h3  was  incurring  no  risk  of  falling 
in  the  cellar  in  doing  so,  and,  if  he  had  not  stumbled,  prob- 
ably he  would  not  have  been  hurt.  It  can  be  said,  therefore, 
that  primarily  it  was  the  accident  of  stumbling  in  the  darkness 
which  forced  plaintiff  towards  the  excavation;  but  it  was  none 
the  less  the  failure  of  the  defendant  to  have  erected  a  fence  or 
railing  in  front  of  the  excavation  which  caused  him  to  fall  into 
the  cellar,  and  this  led  to  the  injury  to  the  plaintiff.  The  case 
is  therefore  brought  within  the  general  doctrine  sustained  in 
Lundeen  v.  Electric  Light  Co,^  17  Mont.  32 — that  the 
circumstance  that  the  injury  was  partly  the  result  of  a  defect 
in  the  construction,  and  partly  resulted  from  an  accident  un- 
connected with  such  faulty  construction,  and  without  any  fault 
on  plaintiff^  s  part,  and  while  he  was  in  the  exercise  of  ordinary 
care,  would  not  prevent  a  recovery.  (Angell  &  D.  on  High- 
ways, §  295;  Bassett  v.  Ciiy  of  St.  Joseph,  53  Mo.  290;  Man- 
derachid  v.  City  ofDvbuque,  25  Iowa  108;  City  of  Lacofi  v. 
Page,  48  111.  499;  City  of  Joliet  v.    Verley,  35  111.  58.) 

The  circumstances  created  a  duty  on  the  defendant  to  fence, 
or  otherwise  guard,  the  cellar  for  the  protection  of  persons 
situated  as  O'Donnell  was, — ^pedestrians  walking,  without 
negligence  on  their  part,  along  public  sidewalks  of  the  city. 
(Sherman  &  Redfield  on  Negligence,  §  715;  Beach  on  Con- 
tributory Negligence,  §  253.) 

We  recognize  the  rule  that,  when  a  person  approaches  a 
known  and  visible  place  of  danger,  he  must  be  vigilant  to  ap- 
prehend and  avoid  the  danger;  but  this  rule  must  be  consid- 
ered with  the  further  one  that  a  man  traveling  upon  a  city 
highway  is,  as  a  general  rule,  justified  in  assuming  it  to  be 
safe.     {McOuire  v.  Spence,  91  N.  Y.  303.) 

This  same  argument  of  familiarity  with  the  street,  and 
knowledge  of  the  excavation,  was  advanced  in  Weed  v.  Village 
of  BalUton,  76  N.  Y.  329.  In  that  case  an  excavation  was 
made  in  a  street;  the  excavation  was  not  properly  guarded. 
Plaintiff,  one  dark  night,  drove  into  the  excavation,  and  was 
injured.  Upon  the  defense  of  contributory  negligence,  be- 
cause of  the  knowledge  of  the  existence  of  the  excavation,  the 
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court  said  :  <<  But  we  think  the  question  of  plaintiff's  negli- 
gence was  one  of  fact,  and  that  the  finding  of  the  referee 
thereon  <cannot  be  disturbed.  In  general,  a  person  traveling 
upon  a  highway  is  justified  in  assuming  that  it  is  safe.  The 
^plaintiff,  although  he  had  known  of  the  excavation,  might  not 
remember  its  exact  location,  or  the  fact  might  have  been  for* 
gotten.  *  *  *  The  plaintiff  was  driving  on  a  slow  trot, 
and  the  fact  that  he  did  not  keep  in  the  middle  of  the  street 
was  not  negligence,  if  at  the  time  he  was  not  conscious  of  the 
impending  danger. 

In  Bond  v.  Smithy  44  Hun.  219,  the  plaintiff's  intestate 
was  killed  by  falling  into  an  area  between  the  rear  wall  of  the 
defendant's  premises  and  an  alley  in  the  city  of  Buffalo.  The 
defendant  moved  for  a  nonsuit,  because  the  plaintiff  did  not 
show  that  her  intestate  was  free  from  contributory  negligence. 
It  appeared  in  that  case  that  the  deceased  was  familiar  with 
the  area  in  the  rear  of  the  defendant's  building.  The  court 
held  that  <<a  person  traveling  upon  a  highway  is,  as  a  general 
rule,  justified  in  assuming  that  it  is  safe,  and  where  he  is 
injured  in  consequence  of  a  defect  therein,  the  fact  that  he  had 
previous  knowledge  of  the  existence  of  the  defect  does  not 
per  se  establish  negligence  on  his  part."  The  court  further 
say  that  he  could  recover  even  if  he  knew  of  the  area  in  the 
alley.  *  'Its  precise  location  may  not  have  been  easily  dibcein- 
able  in  the  darkness,  and,  although  exercising  ordinary  cau- 
tion, his  foot  may  have  hit  against  the  wall  surrounding  the 
area  upon  the  line  of  the  alley,  causing  him  to  stumble  and 
fall." 

We  therefore  think  that  the  question  of  contributory  negli- 
gence in  this  respect  was  one  of  fact,  for  the  jury  to  pass  upon 
under  proper  instructions,  and  that  their  finding  is  sustained 
by  the  evidence  in  the  case. 

Error  is  assigned  because  the  court  gave  a  general  instruc- 
tion to  the  effect  that  the  owner  of  property  adjoining  a  high- 
way is  bound  to  use  his  property  so  as  to  do  no  harm  to 
persons  lawfully  traveling  upon  the  highway,  and  if  he  digs  a 
pit  near  a  sidewalk,  so  that  one,  in  passing  along,  falls  in,  and 


408  Cannon  t?.  Lewis.  [June  T.' 96 

is  thereby  injured,  he  is  liable  for  damages  to  the  person 
injured,  provided  said  pit  or  cellar  was  not  properly  guarded; 
and  such  pit-falls  or  cellars,  if  contiguous  to  the  public  street, 
are  nuisances  of  which  the  owner  of  the  land  is  liable.  The 
objection  urged  to  this  instruction  is  that  it  eliminated  the 
element  of  contributory  negligence.  But  the  jury  were  clearly 
charged,  by  other  instructions,  that,  if  they  found  from  the 
evidence  that  the  accident  was  attributable  to  the  want  of 
ordinary  care  on  the  part  of  the  plaintiff,  he  could  not  recover 
in  the  suit,  and  that  any  negligence  on  the  part  of  the  plaintiff 
which  directly  contributed  to  the  injury  would  defeat  a  recov- 
ery. They  were  also  told  that  the  first  inquiry  to  be  made  by 
them  was  whether  plaintiff  was  guilty  of  any  negligence,  or 
want  of  ordinary  care  or  prudence,  on  the  occasion  of  the 
accident,  and  if  he  was  guilty  of  negligence  he  could  not 
recover,  and  they  need  not  go  any  further  in  their  investiga- 
tions. The  instructions  should  be  considered  together.  All 
of  the  qualifications  could  not  well  be  incorporated  in  one 
instruction,  and  where  the  law  of  contributory  negligence  was 
fully  laid  before  the  jury,  as  it  was,  they  could  not  have  been 
misled  by  the  omission  to  incorporate  it  as  a  limitation  to  the 
particular  instruction  complained  of  by  the  appellant.  See 
Hamilton  v.  Railroad  Co.^  17  Mont  334,  and  Johnson  v. 
Mining  Co,^  16  Mont.  164. 

The  appellant  also  complains  of  an  instruction  which  laid 
down  a  rule  for  the  estimate  of  damages  which  plaintiff  might 
recover,  if  entitled  to  recover  at  all.  Appellant  urges  that  the 
court  assumed  certain  facts  as  true,  in  the  charge.  This  objec- 
tion is  not  well  founded,  for  the  instruction  begins  by  telling 
the  jury  that  if  they  believe  /r^wi  the  evidence  that  the  plaint- 
iff was  injured  in  the  manner  and  form  alleged  in  the  complaint, 
and  through  the  carelessness  and  negligence  of  the  defendant, 
without  contributory  negligence  on  his  part,  then  they  should 
estimate  the  damages  to  which  they  thought  he  was  entitled, 
etc.  The  whole  instruction  was  predicated  upon  the  hypothe- 
sis of  the  evidence  showing  certain  facts,  before  any  damages 
could  be  awarded. 
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An  instruction  quite  like  the  one  given  in  this  case  was  dis- 
cussed in  Hamilton  v.  Railroad  Co.^  aupraj  where  it  was  held 
that  such  a  charge  was  unobjectionable,  because  the  jury  were 
advised  to  take  into  consideration  all  the  testimony  as  to  the 
nature  of  the  injury,  if  any,  etc.    • 

Appellant  also  argues  that  he  did  not  have  any  knowledge 
of  the  fact  that  a  part  of  the  rail  in  front  of  the  excavation 
T^as  removed  prior  to  the  time  of  the  accident.  This  caunot 
avail  the  defendant,  because  he  admits  by  his  testimony  that 
he  was  upon  the  premises  at  least  once  a  week,  and  passed 
there  every  day.  Whether  he  was  negligent,  therefore,  was 
for  the  jury  to  pass  upon.. 

The  next  error  relied  upon  goes  to  the  objection  made  by 
the  plaintiff  to  the  following  question  asked  by  the  defendant's 
counsel :  '^Couldn't  you  have  walked  on  the  outside  of  the 
walk,  so  as  to  avoid  this  ?''  The  witness  answered  this  ques- 
tion by  saying  that  <^he  could  have  walked  on  the  outside,  of 
course."  Plaintiff's  counsel  objected  to  the  question  after  the 
response  was  made,  saying  that  <<a  pedestrian  does  not  have  to 
walk  on  the  outside."  The  court  sustained  the  objection,  and 
defendant  excepted.  If  we  concede  that  the  court  erred,  the 
ruling  was  not  prejudicial  to  the  appellant,  because,  previous 
to  the  objection  to  this  question,  and  on  cross-examination, 
plaintiff,  without  objection,  had  answered  substantially  the 
same  question,  by  saying  that  he  did  not  know  why  he  did  not 
walk  on  the  outside  of  the  sidewalk;  that  he  was  walking 
along,  and  did  not  suppose  he  would  fall  into  the  cellar.  No 
motion  was  made  to  strike  this  testimony  out.  {Rwff  v. 
Rader,  2  Mont.  211.) 

The  defense  of  contributory  negligence,  on  the  ground  of 
plaintiff's  intoxication,  was  submitted  to  the  jury,  and  disre- 
garded by  their  verdict. 

Upon  the  whole  case,  we  find  no  error.     Judgment  aflSrmed. 

Affirmed, 
De  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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WAITE,  Respondent,  VINSON  et   al.,  Appellants. 

[Submitted  June  22, 1896.    Decided  June  29, 18^6.] 

CoaTB—Relaxing^Prtntino  br^f.- On  motion  to  retax  costs  on  remittitur  from  tbis 
court,  an  item  for  printing  briefs,  otherwise  allowable,  was  properly  stricken  out 
where  It  appeared  that  this  expense  had  been  paid  for  In  another  Item. 

HAiiJR— Same— Statement  on  oppca7.-An  item  in  a  cost  bill  reading:  **To  statement  on 
appeal-  $100,"  was  properly  disallowed  where  it  appeared  that  If  intended  as  a  charge 
for  transcription,  that  expense  had  already  been  charged  for.  and  if  intended  as  a 
charge  for  professional  services,  was  not  a  taxable  item  of  costs. 

Samk— Tramserifftof  evidence— Neeewarv  disburument—VnileT  section  49^  of  the  Code 
of  CiTil  Procedure  (1887)  allowing  the  preTailing  party  his  '*costs  and  necessary  dis- 
bursements," a  fee  paid  the  stenographer  for  a  transcript  of  the  evidence  to  be  used 
in  preparing  a  statement  on  motion  for  a  new  tiial  is  a  necessary  disbursement. 

Appeal  Jrom  Tenth  Jvdicial  District^  Fergvs  County, 

Plaintiff's  motion  to  retax  costs  on  return  of  remittitar 
was  granted  by  Du  Bose,  J.     Reversed  in  pai*t. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Upon  the  original  trial  in  the  district  court,  plaintiff  had 
judgment.  Defendants  appealed.  The  judgment  was  reversed. 
(14  Mont.  405.)  Upon  the  return  of  the  remittitur,  defend- 
ants filed  in  the  district  court  their  memorandum  of  costs. 
Among  the  items  were  the  following  : 

''To  statement  on  motion  for  new  trial,  and  paid  to  F.  W. 
Mettler,  $75.  To  statement  on  appeal,  $100.  Printing 
brief,  $11.10.  F.  W.  Mettler,  services  in  case,  preparing 
judgment,  $3.60." 

A  motion  to  retax  the  costs  was  made  by  plaintiff,  and  these 
items  were  disallowed,  and  the  statutory  penalty  of  $25 
imposed.     From  this  order  the  defendants  appeal. 

Geo.   ^Y.  Taylor  and  C,  B.  Nolan^  for  Appellants. 

Edward  C.  Rusael^  for  Respondent. 

Db  Wrrr,  J. — The  $11.10,  for  printing  brief,  was  stricken 
out.     This  we  should  be  obliged  to  hold  to  be  error  {Ryan  v. 
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Maxey^  17  Mont.  164,)  were  it  not  that  it  seems  from  the  cost 
bill  that  the  printing  of  the  brief  had  been  paid  for  in  another 
item.  There  was  a  charge  of  $25  for  printing  brief.  It  does 
not  appear  that  there  were  two  briefs.  The  court  allowed  the 
$25  item,  and  we  must  presume  that  the  court  found  that 
there  was  only  one  brief,  and  that  the  larger  charge  included 
the  smaller,  and  therefore  the  court  btruck  out  the  smaller 
charge.     This  ruling  must  be  sustained. 

The  charge  of  $3.60,  for  preparing  judgment,  is  wholly 
unauthorized,  and  this  is  conceded  by  the  appellants.  Tnis 
ruling  must  be  affirmed. 

We  are  of  opinion  that  we  must  sustain  the  action  of  the 
lower  court  in  striking  out  the  item  of  $100,  for  the  reason 
that  there  is  no  sufficient  showing  in  the  cost  bill  as  filed  for 
us  to  intelligently  determine  that  the  court  committed  any 
error  in  disallowing  the  item.  It  reads  :  <<To  statement  on 
appeal,  $100."  It  does  not  appear  whether  this  is  for 
transcribing  the  statement  on  appeal  to  the  supreme  court,  or 
whether  it  is  for  literary  and  legal  labors  of  counsel  m  pre- 
paring the  statement.  If  it  is  intended  to  be  a  charge  for  the 
transcription,  we  find  that  the  transcript  is  already  charged 
for  in  another  item  of  $40,  which  was  allowed  by  the  court; 
and  if  it  is  intended  to  be  a  charge  for  professional  labor  of 
counsel  in  preparing  the  statement,  it  is  sufficient  to  say  that 
charges  for  attorney's  fees  are  not  allowed  generally  to  be 
taxed  as  costs  in  this  jurisdiction.  We  shall  therefore  not 
disturb  the  action  of  the  district  court  in  striking  out  this 
item. 

The  charge  of  $75  for  statement  on  motion  for  a  new  trial, 
appears,  by  the  affidavit  of  the  stenographer  (which  was  used 
on  the  motion  to  retax  costs,)  to  have  been  a  sum  paid  the 
stenographer  for  a  transcript  of  the  evidence  to  be  used  in 
preparing  the  statement  on  motion  for  a  new  trial.  There  is 
considerable  conflict  of  decision  as  to  whether  such  expenses 
are  chargeable  as  costs,  but  the  decisions  depend  largely  upon 
statutes  of  the  different  states.  Our  statute  (section  494,  Code 
Civil  Procedure,   1887,)  gives  to  the  prevailing  party  ''his 
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costs  and  necessary  disbursements."  The  statute  does  not 
enumerate  them  in  detail,  but  simply  makes  this  general  pro- 
vision. The  practice  of  all  our  courts  is  to  try  cases  with  the 
aid  of  stenographic  reporters.  If  the  defeated  party  wishes  to 
move  for  a  new  trial  upon  a  statement  of  the  case,  he  must  in 
some  way  procure  a  copy  of  the  evidence,  in  order  to  construct 
his  statement.  He  must  obtain  this  evidence  from  the 
reporter,  or  he  must  make  it  out  from  memory,  or  he  must 
take  it  down  as  the  case  is  being  tried.  To  require  him  to 
take  it  down  as  the  case  is  being  tried  is,  under  modern  prac- 
tice,  wholly  impracticable.  The  court  would  not  wait  for  him 
to  write  it  out  in  longhand;  and,  furthermore,  during  the 
trial  of  the  case  he  would  not  know  that  he  would  require 
it.  The  necessity  for  the  evidence  would  arise  only  after  he 
had  been  defeated  on  the  trial.  Again,  to  require  counsel  to 
produce  a  statement  of  the  evidence  from  his  own  memory  is 
also  impracticable.  One  object  of  having  a  stenographer  is  to 
attain  accuracy.  If  counsel  are  to  be  relegated  to  the  old  sys- 
tem of  writing  out  a  statement  from  memory,  the  stenogra- 
pher may  as  well  be  dismissed  from  the  court.  Furthermore, 
the  judge,  in  settling  the  statement,  would  be  much  more 
likely  to  settle  it  correctly  if  he  had  a  stenographer's  tran- 
script than  he  would  if  he  were  obliged  to  rely  upon  the  con- 
flict of  memory  between  the  respective  counsel  and  between 
the  counsel  and  the  judge.  We  are  certainly  of  opinion  that 
the  expense  of  the  transcript  of  the  testimony  in  preparing  the 
motion  for  a  new  trial  is  a  necessary  disbursement.  We  are 
informed  that  it  is  so  held  in  the  practice  in  the  two  largest 
districts  of  the  state, — districts  which  furnish  much  more  than 
a  majority  of  all  the  business  of  this  court.  It  is  also  so  pro- 
vided in  the  new  Code  of  Civil  Procedure  of  1896  (§  1866,)  so 
that  the  matter  is  settled  by  statute  for  the  future.  For  these 
reasons  we  shall  hold  that  the  charge  of  $75  was  properly 
taxed  as  costs,  and  that  the  court  erred  in  striking  out  that 
item. 

The  order  of  the  district  court  will  therefore  be  affirmed  in 
striking  out  the  items  of  $11.10,  $3.60,  and  $100.  and  will  be 
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reversed  as  to  the  disallowing  of  the  item  of  $75.  It  will 
necessarily  be  affirmed  as  to  the  docket  fee  of  $25,  as  a  pen- 
alty for  wrongfully  taxing  costs.  {First  Nat,  Bank  v.  Neilly 
13  Mont  377;  Firat  Nat.  Bamk  v.  Boyce,  15  Mont.  162.) 

The  case  is  remanded,  with  direction  to  enter  judgment 
accordingly.  The  costs  of  this  appeal  will  be  divided  equally 
between  the  parties,  except  that  the  appellant  shall  pay  all  of 
the  costs  of  inserting  in  this  transcript  the  opinion  of  this 
court  upon  the  appeal  of  the  original  case.  To  insert  such 
opinion  was  a  wholly  unnecessary  incumbrance  of  the  record. 

Hunt,  J.  concurs.     Pembebton,  C.  J. ,  not  sitting. 


THE   PALATINE   INSURANCE    COMPANY  (Ltd.),  Re- 
spondent, -y.  CRITTENDEN  et  al,.,  Appellants. 

[Submitted  June  23. 1896.    Decided  June  29, 1896.] 

8I7BBT7— X4a2>iZttv  vi^  a/acmVi  Z>ond— Duty  of  oMfyec.— Failure  of  tlie  obligee  of  an  agent's 
bond  to  inform  a  surety,  at  the  time  of  the  execution  of  the  bond,  that  the  agent  was 
then  indebted  to  him  in  a  former  agency,  does  not  discharge  the  surety,  where  no 
representations  were  made  by  the  obligee  as  to  the  trustworthiness  of  the  agent,  or 
inquiry  by  the  surety  as  to  the  agent's  former  relations  with  his  principal. 

FoB£ioN  INSUBANCB  COMPANIES.— The  right  Of  a  foreign  Insurance  company  to  re- 
cover on  a  contract  in  this  state  is  not  affected  by  failure  to  file  in  the  office  of  the 
secretary  of  state  and  the  county  recorder,  the  papers  designated  in  chapter  24,  Fifth 
DlTlsion,  Compiled  Statutes,  1887.  (Sfoto  tx  rel.  Aachen  A  Munich  Fire  Int^urance 
Co.  Y.  RotwUt,  17  Mont.  41,  affirmed.) 

Appeal  from  Second  Judicial  District^  Silver  Bow  County. 

Action  on  bond.  Defendant's  motion  for  a  new  trial  was 
denied  by  McHatton,  J.     AflSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

On  June  4,  1892,  the  plaintiff,  a  foreign  insurance  com- 
pany, appointed  the  defendant  William  J.  Crittenden  its  agent. 
This  agency  continued  until  August  30,  1893,  upon  which 
date  Crittenden  rendered  an  account  to  the  plaintiff,   showing 
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that  be  had  received  $878. 20  as  agent,  which  he  had  not  paid 
over  to  the  plaintiff.  Crittenden  had  given  a  bond,  with  the 
defendants  H.  R.  Bartlett  and  Joseph  Chauvin  as  sureties. 
One  of  the  conditions  of  the  bond  was  that  he  should  account 
and  pay  over  to  the  company  all  such  moneys  of  the  company 
as  he  might,  from  time  to  time,  receive.  The  plaintiff  com- 
menced this  action  against  Crittenden  as  principal  and  Bartlett 
and  Chauvin  as  sureties  for  the  recovery  of  the  amount  of 
money  due  as  aforesaid.  Crittenden  defaulted,  and  judgment 
was  entered  against  him  for  $986.70.  The  action  was  tried  ss 
against  the  sureties,  and  judgment  rendered  for  $475.23 
against  them.  After  a  motion  for  a  new  trial  was  denied,  the 
defendant  Bartlett  appealed  from  this  order  and  from  the  judg- 
ment. 

The  separate  answer  of  the  defendant  Bartlett,  surety,  set 
up  that  prior  to  June  4,  1892,  at  which  date  Crittenden  was 
appointed  agent  for  the  plaintiff,  a  firm  consisting  of  Critten- 
den and  one  Tucker,  under  the  firm  name  of  Crittenden  & 
Tucker,  had  been  the  agents  for  the  plaintiff,  and  that  when 
Crittenden  was  appointed  agent,  on  June  4th,  Crittenden  & 
Tucker  were  indebted  to  the  plaintiff  in  a  sum  exceeding  $500, 
and  that  the  defendant  Bartlett,  when  he  executed  the  bond, 
was  not  notified  of  the  fact  that  Crittenden  &  Tucker  were  so 
indebted  to  the  plaintiff. 

Upon  the  trial  of  the  case,  the  surety  Bartlett,  desiring  to 
prove  that  the  former  indebtedness  of  Crittenden  &  Tucker  to 
plaintiff  was  a  fraudulent  one,  obtained  leave  to  amend  his 
complaint,  and  inserted  the  following  allegation  :  <  <  That  the 
said  indebtedness  from  Crittenden  &  Tucker  to  plaintiff  was 
fraudulent,  and  the  said  Crittenden  &  Tucker  were  in  default, 
and  were  defaulters  to  plaintiff  in  said  sum,  which  was  long 
past  due;  and  the  said  Crittenden  &  Tucker  fraudulently  with- 
held same  from  plaintiff,  of  which  facts  this  defendant  was  not 
notified,  though  the  plaintiff  had  an  opportunity  so  to  do;  that 
said  Crittenden  &  Tucker  had  given  the  plaintiff  no  bond  what- 
ever. ' ' 

The  trial  then  proceeded,  and  evidence  was  introduced  show- 
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ing  the  fact  of  the  indebtedness  of  Crittenden  &  Tucker  to  the 
plaintiff.  At  the  close  of  the  testimony,  the  court,  of  its  own 
motion,  struck  out  all  said  testimony,  and  withdrew  the  same 
from  the  jury.  The  reason  given  by  the  court  was  that  this 
evidence  did  not  sustain  the  allegation  of  Bartlett's  answer,  or 
the  amendment  which  he  made  upon  the  trial  in  reference  to 
this  indebtedness  being  fraudulent.  The  court  held  that  the 
indebtedness  of  Crittenden  &  Tucker  was  simply  a  debt  to  the 
insurance  company  which  was  indulged  by  the  company,  and 
that  the  mere  fact  of  the  indebtedness  of  Crittenden  &  Tucker 
to  the  company,  and  the  noncommunication  of  that  fact  by  the 
company  to  the  sureties  at  the  time  of  the  execution  of  the 
bond,  would  not  be  a  defense  to  an  action  on  the  bond.  The 
court  then  proceeded  to  give  instructions  b^sed'upon  this  con- 
struction of  the  law.  It  is  the  action  of  the  court  in  this  re- 
spect that  is  now  assigned  as  error  by  the  appealing  defendant, 
Bartlett. 

J^orbis  (&  Forbisj  for  Appellant. 

S,  De  Wolfe^  for  Respondent. 

De  Witt,  J. — ^The  statement  preceding  this  opinion  gives 
the  point  so  fully  that  there  seems  to  be  but  little  to  say  be- 
yond citing  a  few  of  the  leading  authorities.  We  are  of  opin- 
ion that  the  ruling  of  the  lower  court  upon  the  law  was  cor- 
rect. We  find  it  stated  in  2  Brandt  on  Suretyship,  §  422, 
that  :  *'  If  the  party  who  takes  a  bond  for  the  conduct  of  the 
principal  in  an  employment  knows  at  the  time  that  the  prin- 
cipal is  then  a  defaulter  in  said  employment,  and  conceals  the 
fact  from  the  surety,  such  concealment  is  a  fraud  upon  the 
surety,  and  discharges  him."  The  author  cites  numerous 
cases  upon  this  point.  There  are  some  cases  to  the  contrary, 
but  we  are  of  opinion  from  a  review  of  the  decisions  that  the 
text  of  Brandt  quoted  states  the  law  correctly. 

Appellant  relies  upon  this  statement  of  the  law,  and  con- 
tends that  the  evidence  which  the  court  struck  out  showed  that 
the  firm  of  Crittenden  &  Tucker  were  defaulters  to  the  insur- 
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ance  company  at  the  time  when  the  company  took  the  bond 
from  Crittenden  and  his  sureties,  and  that  Crittenden,  being  a 
member  of  that  firm,  was  also  a  defaulter  when  the  bond  was 
given,  and  that  it  was  the  duty  of  the  insurance  company,  in 
taking  the  bond,  to  divulge  this  fact  to  the  sureties.  Bat  upon 
a  review  of  the  evidence  we  are  of  opinion  that  the  court  was 
correct  in  holding  that  the  evidence  did  not  show  that  Critten- 
den was  a  defaulter,  or  that  Crittenden's  former  indebtedness 
to  the  company  was  a  fraudulent  one,  but  tbat  it  was  simply 
a  debt  owing  by  him  to  the  company.  Appellant's  authori- 
ties,  and  his  statement  of  the  law,  are  therefore  inapplicable. 

Mr.  Bartlett,  the  defendant,  was  called  as  a  witness,  and  he 
does  not  pretend  to  claim  that  any  representations  were  made 
to  him  by  the  insurance  company  as  to  the  trustworthiness  of 
Crittenden.  He  made  no  inquiry  whatever  as  to  Crittenden's 
former  relations  to  the  company,  or  his  former  good  conduct 
towards  the  company  in  their  business. 

The  point  in  this  case  therefore  is :  Must  the  party  taking 
a  bond  divulge  to  the  surety  the  fact  that  the  agent  about  to 
be  employed  was  formerly  indebted  to  said  party  about  to  take 
the  bond,  when  no  inquiry  was  made  by  the  person  intending  to 
become  a  surety  ?  We  think  that  the  authorities  are  to  the 
effect  that  no  such  obligation  rests  upon  the  obligee  of  the 
proposed  bond.  If  such  obligation  did  rest  upon  the  obli- 
gee of  such  bond,  the  obligee  would  not  be  able  to  determine 
what  facts  he  should  communicate  and  what  facts  were  imma- 
terial. We  find  the  following  in  Brandt  on  Suretyship,  §  419: 
'< Where  it  was  agreed  between  principal  and  creditor  that  a 
guaranty  for  part  of  the  debt  should  be  surrendered  upon  a 
new  guaranty  being  executed,  and  this  fact  was  not  communi- 
cated to  the  party  signing  the  new  guaranty,  it  was  held  that 
he  was  not  thereby  discharged.  The  court  said  that  the  conceal- 
ment, in  order  to  discharge  the  guarantor,  must  be  fraudulent 
If  it  were  otherwise,  'it  would  be  indispensably  necessary 
for  the  bankers  to  whom  the  security  is  to  be  given  to  state 
how  the  account  has  been  kept,  whether  the  debtor  was  punc- 
tual in  his  dealings,  whether  he  performed  his  promises  in  an 
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honorable  manner;  for  all  these  things  are  extremely  mater- 
ial for  the  surety  to  know.  But  unless  questions  be  particu- 
larly put  by  the  surety  to  gain  this  information,  *  *  * 
it  is  quite  unnecessary  for  the  creditor  to  whom  the  suretyship 
is  given  to  make  any  such  disclosure.'"  The  quotation  in 
Brandt  is  from  North  British  Ins.  Co.  v.  Lloyd^  10  Exch. 
523. 

We  also  find  the  following  in  2  Brandt,  on  page  611,  note  4: 
**In  Roper  v.  Trustees,  91  111.  518,  it  is  held  that  if  a  person, 
knowing  another  to  be  utterly  insolvent,  propose  to  credit  him 
if  he  will  procure  sureties,  he  is  not  guilty  of  fraud  by  fail- 
ure to  inform  the  surety  of  the  insolvency  of  his  principal; 
but  aliter  if  he  use  an  artifice  to  throw  the  surety  off  bis 
guard,  or  deceive  him.'' 

So,  in  the  case  at  bar,  if  Crittenden  &  Tucker  bad  not  paid 
the  insurance  company,  and  were  unable  to  pay,  it  may  be 
said  that  they  were  insolvent,  and,  under  the  authority  of  the 
Illinois  case,  the  company  was  not  obliged  to  communicate 
that  fact  to  the  surety,  when  no  inquiry  was  made,  and  when 
no  artifice  was  used  by  any  one  to  deceive  the  proposed 
surety.  Again,  it  is  said  in  Wilmington^  etc.y  R.  R.  Co,  v. 
Ling  J  18  S.  C.  116:  «<Thatif  the  plaintiffs  knew  when  the 
bond  was  given  that  their  agent  was  in  default,  and  indebted 
to  them  in  his  pre-existing  agency,  and  yet  concealed  this  fact, 
and  held  him  out  to  the  sureties  as  trustworthy,  either  ex- 
pressly or  impliedly,  such  conduct  would  be  a  fraud  upon  the 
sureties,  and  would  make  void  the  bond  as  to  them."  Apply- 
ing this  decision,  we  find  that  in  the  case  at  bar  the  insurance 
company  did  not  conceal  the  fact  of  Crittenden's  former  in- 
debtedness, and  did  not  hold  him  out  as  trustworthy.  The 
subject  was  never  mentioned  between  Bartlett  and  the  agent  of 
the  insurance  company  who  acted  in  the  premises.  See,  also, 
La  Rose  v.  Logansport  Nat.  Bank,  102  Ind.  332;  1  N.  E.  805; 
Home  Insurance  Co.  v.  Holway,  65  Iowa,  571;  8  N.  W.  457; 
Remington  Machine  Co.  v.  Kezertee,  49  Wis.  409;  5  N.  W. 
809;  Home  Machine  Co.  v.  Farrington,  82  N.  Y.  121;  Bost- 
wich  V.  Van  Voorhis,  91,  New  York,  353  ;  Booth  v.  Storrs, 
Vol.  XVin-27 
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first  party  may  retain  the  said  one-fourth  interest  in  the  said 
concern  for  a  period  of  one  (1)  year,  and  if  at  the  end  of  said 
term  of  one  year  the  said  first  party  is  dissatisfied  with  the 
said  investment  or  business,  then,  and  in  that  event,  the  said 
second  party  agrees  to  refund  to  her  the  said  sum  of  two 
thousand  five  hundred  ($2,50o)  dollars,  the  purchase  price  of 
the  said  interest,  and  the  said  first  party  agrees  to  reconvey 
the  said  interest  to  the  said  second  party,  and  relinquish  all  her 
rights  thereto  or  therein. 

And  it  is  hereby  further  agreed  by  and  between  the  parties 
hereto  that  in  the  event  of  the  said  first  party  being  dissatis- 
fied with  the  said  business,  and  in  the  event  of  the  purchase 
price  being  refunded  to  her  at  the  expiration  of  the  term  of 
one  year,  then,  and  in  that  event,  she  will  be  entitled  to  one- 
fourth  the  net  profits  of  the  said  business  during  the  time  she 
is  interested  in  the  business,  and  the  said  second  party  hereby 
agrees  to  pay  to  the  said  first  party,  in  addition  to  the  pur- 
chase price  of  said  business  above  mentioned,  a  sum  equal  to 
one- fourth  of  the  profits  of  said  business  during  said  time/^ 

The  complaint  alleges  that  about  April  1,  1892,  the  Western 
Star  Brick  Yard  and  Brick  Works  merged  into  the  Northwest- 
ern Brick  and  Supply  company,  and  thereafter  the  business 
was  carried  on  under  the  latter  name;  that  said  business 
yielded  a  profit  for  the  year  ended  March  29,  1893,  of  about 
*10,000;  that  on  or  about  January  29,  1893,  plaintiff  notified 
defendant  that  she  was  dissatisfied  with  the  business,  and 
demanded  that  on  the  expiration  of  the  year  the  sum  of  %%  500 
should  be  refunded  to  her,  together  with  the  sum  equivalent 
to  one-fourth  of  the  profits  of  the  business;  that  on  March  29, 
1893,  defendant  was  absent  from  Montana,  but  that  about 
April  10,  1893,  after  his  return,  plaintiff  demanded  of  the  de- 
fendant the  said  sum  of  $2,500  and  the  sum  of  $2,500  as  one- 
fourth  of  the  profits  of  said  brick  business,  but  defendant  re- 
fused to  pay  said  sums;  that  plaintiff  has  been,  and  was  at  the 
time  of  the  commencement  of  this  suit,  ready  to  fulfill  her  part 
of  the  agreement,  and  to  reconvey  the  interest  transferred  to 
plaintiff  by  defendant,  but  defendant  has  refused  to  accept  the 
same. 
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The  answer  denies  the  allegations  of  the  complaint  and  sets  up 
a  counterclaim,  alleging  that  plaintiff  between  January  1,  1892, 
and  the  1st  of  May,  1893,  became  indebted  to  defendant  upon 
an  account  for  rents  and  money  loaned  to  plaintiff  and  paid  out 
and  expended  for  her  use  at  her  special  instance  and  request. 
The  replication  denied  the  counterclaim. 

The  cause  was  referred  to  a  referee,  who  made  the  follow- 
ing material  findings  : 

**(1)  On  March  29,  1892,  defendant  sold  plaintiff  one- 
fourth  interest  in  the  Western  Star  Brick  Yard  and  Works  for 
the  sum  of  $2,500,  as  evidenced  by  a  written  agreement  here- 
tofore set  forth. 

<*(2)  That  on  April  1,  1892,  the  property  of  the  Western 
Star  Brick  Yard  was  transferred  to  the  Northwestern  Brick 
and  Supply  company,  having  a  capital  stock  of  $10,000,  of  the 
par  value  of  one  'dollar  per  share. 

'<(3)  That  said  transfer  was  made  with  the  knowledge  and 
consent  of  plaintiff  and  defendant,  and  with  intent  that  the 
contract  should  remain  in  force  as  to  the  new  company,  and 
that  plaintiff  accepted  2,500  shares  of  the  new  company  in  lieu 
of  her  interest  in  the  old  one,  and  that  it  appears  that  on . 
March  20,  1893,  2,475  shares  of  the  new  company  were  issued 
to  the  plaintiff  and  25  shares  to  her  husband,  C.  Schultz. 

<'(4)  That  at  the  end  of  the  year,  and  prior  thereto,  the 
plaintiff  expressed  her  dissatisfaction  with  the  investment,  and 
demanded  the  return  of  the  purchase  money,  and  her  share  of 
profits;  but  that  no  notice  of  the  dissatisfaction  or  tender  of 
stock  was  made  on  March  29,  1893. 

«^(5)  That  in  the  baginning  of  April,  1893,  plaintiff 
demanded  the  return  of  the  purchase  money  and  share  of 
profits,  and  offered  to  return  the  stock,  but  the  offer  was  re- 
fused. 

''(6)  That  the  reason  and  grounds  given  by  defendant  for 
refusing  were  that  there  had  been  no  profits  during  the  year, 
and  that  the  Northwestern  Brick  and  Supply  company  had 
notes  towards  the  payment  of  which  plaintiff  or  her  husband 
should  contribute  before  defendant  refunded  to  her  the  said 
purchase  money. 
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first  party  may  retain  the  said  one-fourth  interest  in  the  said 
concern  for  a  period  of  one  (1)  year,  and  if  at  the  end  of  said 
term  of  one  year  the  said  first  party  is  dissatisfied  with  the 
said  investment  or  business,  then,  and  in  that  event,  the  said 
second  party  agrees  to  refund  to  her  the  said  sum  of  two 
thousand  five  hundred  ($2, 50u)  dollars,  the  purchase  price  of 
the  said  interest,  and  the  said  first  party  agrees  to  reconvey 
the  said  interest  to  the  said  second  party,  and  relinquish  all  her 
rights  thereto  or  therein. 

And  it  is  hereby  further  agreed  by  and  between  the  parties 
hereto  that  in  the  event  of  the  said  first  party  being  dissatis- 
fied with  the  said  business,  and  in  the  event  of  the  purchase 
price  being  refunded  to  her  at  the  expiration  of  the  term  of 
one  year,  then,  and  in  that  event,  she  will  be  entitled  to  one- 
fourth  the  net  profits  of  the  said  business  during  the  time  she 
is  interested  in  the  business,  and  the  said  second  party  hereby 
agrees  to  pay  to  the  said  first  party,  in  addition  to  the  pur- 
chase price  of  said  business  above  mentioned,  a  sum  equal  to 
one- fourth  of  the  profits  of  said  business  during  said  time/^ 

The  complaint  alleges  that  about  April  1,  1892,  the  Western 
Star  Brick  Yard  and  Brick  Works  merged  into  the  Northwest- 
ern Brick  and  Supply  company,  and  thereafter  the  business 
was  carried  on  under  the  latter  name;  that  said  business 
yielded  a  profit  for  the  year  ended  March  29,  1893,  of  about 
$10,000;  that  on  or  about  January  29,  1893,  plaintiff  notified 
defendant  that  she  was  dissatisfied  with  the  business,  and 
demanded  that  on  the  expiration  of  the  year  the  sum  of  $2,500 
should  be  refunded  to  her,  together  with  the  sum  equivalent 
to  one- fourth  of  the  profits  of  the  business;  that  on  March  29, 
1893,  defendant  was  absent  from  Montana,  but  that  about 
April  10,  1893,  after  his  return,  plaintiflf  demanded  of  the  de- 
fendant the  said  sum  of  $2,500  and  the  sum  of  $2,500  as  one- 
fourth  of  the  profits  of  said  brick  business,  but  defendant  re- 
fused to  pay  said  sums;  that  plaintiff  has  been,  and  was  at  the 
time  of  the  commencement  of  this  suit,  ready  to  fulfill  her  part 
of  the  agreement,  and  to  reconvey  the  interest  transferred  to 
plaintiff  by  defendant,  but  defendant  has  refused  to  accept  the 
same. 
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The  answer  denies  the  allegations  of  the  complaint  and  sets  up 
a  counterclaim,  alleging  that  plaintiff  between  January  1,  1892, 
and  the  1st  of  May,  1893,  became  indebted  to  defendant  upon 
an  account  for  rents  and  money  loaned  to  plaintiff  and  paid  out 
and  expended  for  her  use  at  her  special  instance  and  request. 
The  replication  denied  the  counterclaim. 

The  cause  was  referred  to  a  referee,  who  made  the  follow- 
ing material  findings  : 

"(1)  On  March  29,  1892,  defendant  sold  plaintiff  one- 
fourth  interest  in  the  Western  Star  Brick  Yard  and  Works  for 
the  sum  of  $2,600,  as  evidenced  by  a  written  agreement  here- 
tofore set  forth. 

"(2)  That  on  April  1,  1892,  the  property  of  the  Western 
Star  Brick  Yard  was  transferred  to  the  Northwestern  Brick 
and  Supply  company,  having  a  capital  stock  of  $10,000,  of  the 
par  value  of  one  ^dollar  per  share. 

*'(3)  That  said  transfer  was  made  with  the  knowledge  and 
consent  of  plaintiff  and  defendant,  and  with  intent  that  the 
contract  should  remain  in  force  as  to  the  new  company,  and 
that  plaintiff  accepted  2,500  shares  of  the  new  company  in  lieu 
of  her  interest  in  the  old  one.  and  that  it  appears  that  on . 
March  20,  1893,  2,475  shares  of  the  new  company  were  issued 
to  the  plaintiff  and  25  shares  to  her  husband,  C.  Schultz. 

'*(4)  That  at  the  end  of  the  year,  and  prior  thereto,  the 
plaintiff  expressed  her  dissatisfaction  with  the  investment,  and 
demanded  the  return  of  the  purchase  money,  and  her  share  of 
profits;  but  that  no  notice  of  the  dissatisfaction  or  tender  of 
stock  was  made  on  March  29,  1893. 

'^(5)  That  in  the  bsglnning  of  April,  1893,  plaintiff 
demanded  the  return  of  the  purchase  money  and  share  of 
profits,  and  offered  to  return  the  stock,  but  the  offer  was  re- 
fused. 

*'(6)  That  the  reason  and  grounds  given  by  defendant  for 
refusing  were  that  there  had  been  no  profits  during  the  year, 
and  that  the  Northwestern  Brick  and  Supply  company  had 
notes  towards  the  payment  of  which  plaintiff  or  her  husband 
should  contribute  before  defendant  refunded  to  her  the  said 
purchase  money. 
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<'(7)  That,  although  it  appears  that  25  shares  of  the  stock 
daring  all  of  the  year  1$92,  after  June  6th,  stood  in  the  name 
of  plaintiff's  husband,  theife  is  nothing  to  show  thsCt  either 
party  considered  that  plaintiff's  contract  with  defendant  im- 
paired by  reason  of  that  fact.  That  defendant  considered  the 
said  contract  still  valid,  is  evidenced  by  the  fact  that  in 
December,  1892,  he  offered  to  refund  to  plaintiff  the  said  pur- 
chase money  upon  a  return  of  the  stock. 

<<(8)  That  there  were  no  profits  in  the  business;  that  the 
counterclaim  set  up  by  defendant  was  established  in  the  sum 
of  $106.91  for  rentals  and  money  loaned." 

The  referee  made  conclusions  of  law  to  the  following  effect : 

<<(1)  That  under  the  concract,  in  the  event  of  plaintiff's 
election  to  demand  reimbursement,  she  was  not  liable  for  any 
of  the  debts  or  losses  of  the  Northwestern  Brick  and  Supply 
company. 

<<(2)  That  plaintiff  could  not  demand  a  return  of  the  pur- 
chase  money,  or  an  accounting  for  profits,  before  the  expira- 
tion of  the  year,  and  that  demands  prior  to  the  end  of  the 
year  were  only  notices  of  plaintiff's  election  to  be  made  at  the 
end  of  the  year. 

<'(3)  That  the  demands  made  by  plaintiff  for  the  return  of 
the  purchase  money  and  share  of  the  profits  in  April  and  May, 
1893,  were  made  within  a  reasonable  time  after  the  expiration 
of  the  year. 

<*(4)  That  under  the  contract  it  was  not  necessary  that  an 
offer  to  return  the  stock  should  accompany  the  act  of  declara- 
tion by  which  plaintiff  gave  notice  to  defendant  of  her  dissat- 
istaction  with  the  investment,  and  of  her  election  to  be  reim- 
bursed, but  that  it  was  necessary  that  plaintiff  should  have 
the  ability,  as  well  as  the  willingness,  to  reconvey  the  full 
amount  of  the  stock  to  the  defendant. 

'^(5)  That  defendant's  liability  became  fixed  by  the  notices 
given  before  and  after  the  expiration  of  the  year. 

'^(6)  That  the  amount  due  to  plaintiff  under  the  contract  of 
March  29,  1893,  was  the  amount  of  the  purchase  money,  viz: 
$2,500,  less  $106.91,  due  by  plaintiff  to  defendant,  upon  the 
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payment  of  which  sum  defendant  was  entitled  to  the  reconvey- 
ance to  him  of  2,500  shares  of  the  stock  of  the  Northwestern 
Brick  and  Supply  company. 

'<(7)  That  during  the  trial,  plaintiff  tendered  to  defendant 
a  certificate  of  2,500  shares  of  stock  of  the  Northwestern 
Brick  and  Supply  company,  indorsed  in  blank,  and  demanded 
the  sum  of  $2,500,  which  tender  and  demand  were  by  defend- 
ant refused,  whereupon  the  said  certificate  was  placed  in  the 
hands  of  the  referee,  and  is  now  deposited  with  the  clerk  of 
the  court. '^ 

The  referee  recommended .  that  plaintiff  have  judgment 
against  defendant  for  the  sum  of  $2,393.09,  with  interest  and 
costs,  and  that  upon  payment  of  the  judgment,  defendant  was 
entitled  to  the  reconveyance  of  2,500  shares  of  stock.  Judg- 
ment was  entered  in  accordance  with  the  referee's  report. 
The  defendant  moved  for  a  new  trial,  assigning  as  grounds 
therefor  that  the  evidience  was  insufficient  to  justify  the  find- 
ings of  the  referee,  and  that  the  referee  erred  in  his  several 
conclusions  of  law.  This  motion  was  overruled,  and  appeal 
taken  to  this  court  from  the  order  overruling  the  motion  for  a 
new  trial  and  from  the  judgment. 

C.  P.  Drennan  and  ForhU  cfe  Forbia^  for  Appellant. 

I.  The  uniform  rule  in  all  cases  of  rescission,  whether 
founded  upon  express  contract,  or  for  fraud,  or  breach  of 
warranty  is,  that  the  party  rescinding  must  put  the  other 
party  in  statu  quo.  (Conner  v.  'Henderson^  8  Am.  Dec. 
103;  Chance  y.  Commissioners^  etc.,  35  Am.  Dec.  131;  jSyn- 
son  V.  Dunn,  41  Am.  Dec.  100;  Waite  v.  Vinson  14  Mont. 
405.) 

II.  The  transfer  by  plaintiff  of  twenty- five  shares  of  stock 
to  her  husband  should  defeat  her  right  upon  two  grounds. 
First  By  selling  the  property  or  part  thereof  she  determined 
to  treat  it  as  her  own,  and  consequently  lost  her  right  of 
rescission.  The  property  was  hers  if  she  wished  to  take  it, 
but  if  she  intended  to  rescind  she  should  not  have  exercised 
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any  control  over  it,  which  would  evidence  an  intention  not  to 
rescind.  Second.  She  was  Aot  in  a  position  to  reconvey  to 
O'Kourke  that  which  she  was  required  to  reconvey  in  order  to 
rescind.  If  she  could  offer  O'Rourke  2,475  shares,  and  such 
would  be  a  good  tender,  then  any  less  number  would  have 
been  equally  efficacious.  (^Bryant  v.  hhrugh^  74  Am.  Dec. 
655.  Note  page  661.  Bailey  v.  Fo;t,  78  Cal.  389;  Kimball 
V.  Cimnhigham^  3  Am.  Dec.  230;  Durrett  v.  Simpson^  16  Am. 
Dec.  115;    Voorhees  y.  Earl,  38  Am.  Dec.  588.) 

III.  No  actual  tender  was  made  by  plaintiflf  until  the  trial 
of  the  cause.  This  is  not  a  tender  of  rescission,  and  we  think 
should  prove  fatal  to  her  recovery.  (^Herman  v.  Hoffenegger^ 
54  Cal.  161.) 

IV.  Plaintiff  did  not  give  any  notice  of  rescission  upon  the 
expiration  of  the  year,  and  not  until  sometime  afterwards. 
She  should  have  rescinded  at  the  time  stipulated  in  her  con- 
tract, and  at  no  other  time.  She  should  not  be  allowed  to 
ascertain  whether  the  investment  was  a  orood  one  or  not, 
but  was  held  strictly  to  the  time  as  provided  in  the  agree- 
ment. 

V.  The  stock  tendered  was  stock  which  the  plaintiff  had 
transferred  to  another  after  the  expiration  of  the  year.  It  is 
therefore  contended  :  (1)  That  this  stock  having  been  trans- 
ferred after  the  time  for  rescission,  and  before  the  commence- 
ment of  the  action,  this  constitutes  an  act  of  ownership  over 
the  property  which  is  absolutely  incompatible  with  the  right 
to  rescind.  That  plaintiff  by  this  act  practically  converted  the 
property  and  waived  any  right  of  cancellation.  (2)  The  de- 
fendant is  not  required  to  accept  the  stock  from  any  one  but 
the  plaintiff  herself.  The  right  to  rescind  is  a  personal  right 
and  can  be  enforced  only  by  the  party  with  whom  the  contract 
was  made.  At  the  time  of  the  tender  O'Rourke  objected  to 
receiving  the  same,  because  as  he  was  informed  the  same  were 
attached.     \McChillochv,  Scott,  56  Am.  Dec.   561;  Akerly  \\ 

Vilas,  21  Wis.  89;  Grymes  v.  Sanders,  93  U.  S.  55;  Duncan 
V.  Jeter,  39  Am.  Dec.  342;  Ray  v.  Thompson,  %%  Mass.  281; 
Lynch  y.   Wil/ord,  59  N.  W.  311.) 
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Toole  db  Wallace,  for  Respondent. 

I.  Appellant  contends  that  respondent  should  have  notified 
him  of  her  dissatisfaction  precisely  at  the  end  of  the  year  or 
lose  her  option  under  the  contract.  '  There  was  no  time  fixed 
under  the  contract  for  giving  notice  of  her  desire  in  the  prem- 
ises; indeed,  there  was  no  notice  provided  for  at  all.  If  the 
notice  is  required  the  parties  not  seeing  proper  to  fix  any  time 
within  which  it  should  be  given,  the  law  allows  a  reasonable 
time.  {Chamberlain  v.  Fidler,  9  Atl.  (Vt.)  832,  4  New  Eng. 
Rep.  614;  Am.  &  Eng.  Ency.  of  Law,  Vol.  3,  929,  sub.  100, 
page  932,  and  numerous  authorities  cited  under  notes  2  and  3.) 
The  condition  precedent  to  the  right  to  rescind,  as  it  is  termed, 
is  respondent's  dissatisfaction  with  the  investment  or  business 
at  the  end  of  a  year.  There  being  no  provision  at  all  for 
notice  of  such  dissatisfaction,  if  necessary  at  all  it  is  because 
the  law  implies  that  it  shall  be  given.  Delay  in  the  exercise 
of  the  right  may  be  evidence  of  a  waiver  of  it,  yet  if  exercised 
within  a  reasonable  time  this  is  all  the  law  requires.  (  Wd- 
liamsY.  N.  J,  S.  R.   a,   29  N.   J.    Eq.    311,    319  and  320; 

Williajrut  V.  N,  J,  S.  B.  C,  27  N.  J.  Eq.  277,  289  etaeq.-, 
Atchm807i.,  etc.,  v.  Burlmaame^  etc.,  59  Am.  Rep.  5^78.)  The 
condition  precedent  existing  on  the  29th  of  March  there  is  no 
room  even  for  a  presumption  of  acquiescence.  [Miller  ir.  Cox, 
31  Pac.  161.)  Assuming  then  that  the  law  imports  into  this 
contract  the  duty  of  giving  the  notice  the  ■  authorities  clearly 
show  that  it  was  given  within  such  time.  (19  Am.  &  Eng. 
Ency.  of  Law,  page  1090  and  1091,  and  numerous  citations 
there  given. ) 

II.  It  is  of  no  consequence  that  the  stock  tendered  may  not 
have  been  the  same  stock  issued  for  respondent's  interest  m 
the  property,  nor  is  it  of  any  consequence  that  a  part  or  all  of 
it  may  have  stood  in  the  name  of  some  person  other  than  de- 
fendant.    {Rosevelt  v.  Brmm,  11  N.  Y.  151,  152,  154.) 

III.  Appellant  basing  his  refusal  to  pay  upon  utterly  un- 
tenable grounds,  dispensed  with  any  further  action  on  the  part 
of  the  respondent,  and  cast  upon  himself  the  burden  of  show- 
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ing  respondent's  inability  to  comply.  (Hansen  v.  Staren,  33 
Pac.  266  et  %eq.\  Fames  v.  Ilemer,  43  Pac.  R.  1120,  1122; 
Newell  V.  Nicholson^  17  Mont  389;  Chum  v.  Buchea,  22 
Pac.  426,  427.) 

IV.  If  appellant  intended  to  stand  on  respondent's  inability 
to  comply  with  the  contract  he  should  have  offered  to  pay  or 
declined  generally.  But  when  he  went  further  and  repudiated 
the  contract  or  put  his  refusal  upon  particular  grounds  which 
were  not  at  all  tenable,  he  precludes  himself  from  interposing 
the  objection  urged  and  a  tender  in  court  satisfied  the  require- 
ments of  the  law.  (Hermann  on  Estoppel  and  Res.  Adj., 
§  280,  note  3,  page  947;  Davis  y.  Arthur,  96  U.  S.  148;  Iltr- 
berger  v.  ILmeman,  27  Pac.  428.) 

V.  We  submit  that  when  appellant  told  respondent  and  her 
attorney  Cotter  that  he  wanted  nothing  to  do  with  her  and  she 
must  go  to  court,  he  waived  a  tender  of  the  stock.  {Miserole 
V.  Archer y  3  Bosw.  (N.  Y.)  376;  Bradford  v.  Foster,  87 
Tenn.  11.)  That  when  he  refused  upon  the  specific  grounds 
that  respondent  should  pay  certain  notes  not  due  to  him  or 
provided  for  in  the  contract,  he  waived  all  other  objections  to 
the  suflSciency  of  the  tender.  (Whelan  v.  Riley,  61  Mo.«565; 
Am.  &  Eng.  Ency.  of  Law,  Vol.  26,  page  916,  subd.  9,  note 
2. )  That  the  refusal  to  accept  because  he  was  informed  the 
stock  had  been  attached  dispensed  with  proof  that  she  con- 
trolled or  had  the  stock.  (Abram^  v.  Suttles,  Busb.  (N.  C.) 
99;  Ashburn  v.  Povlter,  35  Conn.  553.)  That  the  evidence  of 
respondent  that  appellant  was  absent  from  the  state  at  the 
time  he  claims  the  tender  should  have  been  made,  and  which 
is  taken  as  true  in  this  case,  dispensed  with  the  tender. 
{Kling  v.  Child,  30  Minn.  366,  21  id.  15;  Southworth  v. 
Smith,  7  Cush.  (Mass.)  391.)  That  the  offer  to  deliver  the 
stock  endorsed,  which  must  for  the  purposes  of  this  case  be 
assumed,  was  a  valid  tender  and  whether  indorsed  or  not,  no 
objection  was  made  on  that  account,  which '  could  have  been 
remedied.  {Wilson  v.  Hill,  88  Cal.  92;  Davis  v.  Ley  son,  17 
Mont.  220.)  That  under  appellant's  theory  of  the  case  a 
tender  or  its  equivalent  only  required  respondent  to  keep  the 
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stock  where  8he  could  deliver  it  apon  demand,  within  a  rea- 
sonable time,  and  she  produced  it  in  court  without  any  de- 
mand. (Sanderif  v.  Peck^  131  111.  407;  Norton  v.  Baxter^  41 
Minn.  146.) 

VI.  The  appellant,  by  his  rejection  of  the  tender,  or 
declarations  and  actions  dispensing  with  it,  converted  the 
respondent  into  a  bailee,  who  thereafter  held  the  stock  in  that 
capacity  for  Him,  and  who  was  liable  to  him  for  a  conversion 
of  it.  (Sheldon  y.  Skinner,  4  Wend.  (N.  Y.)  626;  21  Am. 
Dec.  161;  Lamb  v.  Laytkrop,  13  Weod.  (N.  Y.)  95,  97  Am. 
Dec.  174;  McGdlon  v.  Smiz&r,  18  Mo.  Ill;  Fish  v. 
Holden^  17  Texas  408;  Oakland^  etc.  v.  Applecarth^  7  Pac. 
139.)  Conceding  that  the  delivery  of  the  stock  and  payment 
of  the  contract  price  were  concurrent  acts,  the  tender  of  the 
stock  or  its  equivalent  fixed  the  liability  of  appellant  to  pay, 
and  the  price  of  the  stock  is  what  is  sued  for.  ( Clark  v.  Con- 
tinentcd^  etc.y  67  Ind.  138;  Weiss  v.  MauChunJc^  etc,^  68  Pa. 
St.  296,  301;   Quick  v.  Lemon,  106  111.   678.) 

Hunt,  J. — The  plaintiff  is  seeking  to  enforce  the  provisions 
of  the  agreement  entered  into  between  hetself  and  the  de- 
fendant, O'Rourke,  and,  being  dissatisfied,  sues  to  avail 
herself  of  the  right  given  to  her  under  the  contract  to  have 
the  purchase  price  of  $2,600  refunded  to  her,  together  with  a 
sum  equal  to  one- fourth  of  the  profits  of  the  business  during 
the  period  of  one  year.  The  district  court  was  of  opinion 
that  plaintiff  had  made  out  her  case,  and  gave  her  a  judgment. 
We  will  briefly  notice  the  errors  relied  on  by  appellant,  defend- 
ant. 

The  defendant  objects  to  the  testimony  and  findings  to  the 
effect  that  the  agreement  between  the  parties  should  apply  to 
the  Northwestern  Brick  and  Supply  company,  and  ai*gues  that  it 
only  applied  to  the  original  sale  of  the  property  of  the  West- 
ern Star  Brick  Yard  and  Brick  Works. 

We  do  not  think  the  point  is  well  taken.  The  concern  in 
which  the  plaintiff  bought  a  one-fourth  interest  was  merged 
into  the  Northwestern  Brick  and  Supply  company.     Shortly 
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after  the  contract  was  entered  into,  the  corporate  stock  of  the 
new  company  was  issued  to  plaintiff,  defendant,  and  other 
owners.  This  stock  was  received  by  the  parties  to  the  agree- 
ment, and  took  the  place  of  the  title  of  the  property  con- 
veyed. {JUayo  V.  Kn(ywlton,  134  N.  Y.  250,  31  N.  E.  985.) 
It  was  satisfactorily  established  upon  the  trial  before  the 
referee  that  the  parties  agreed  to  this  merger  or  transfer. 
Again,  no  issue  was  raised  in  the  pleadings  upon  the  averment 
of  the  plaintiff  that  the  original  company  was  merged  into  the 
Northwestern  Brick  and  Supply  company.  The  case  was  tried, 
too,  upon  the  theory  that  the  stock  issued  to  the  owners  repre- 
sented their  title  in  the  property  made  the  subject  of  the 
agreement  between  the  parties  to  this  action.  We  therefore 
think  that  if  a  tender  by  plaintiff  was  necessary  at  all,  2, 500 
shares  of  the  stock  of  the  corporation  formed  was  all  that  was 
necessary  under  the  agreement  to  put  the  defendant  (appellant) 
in  statu  quo. 

The  question  of  tender  is  by  far  the  most  important  point 
in  the  case.  The  defendant  urges  that  there  never  was  a 
tender  until  trial,  and  no  evidence  of  waiver  by  defendant.  It 
appears  by  plaintiff^  s  testimony  that  prior  to  the  expiration  of 
the  year  at  the  end  of  which  she  could  avail  herself  of  her 
right  to  be  repaid  the  $2, 500  and  to  redeliver  the  stock  to  the 
defendant,  she  expressed  dissatisfaction  with  the  business. 
About  30  days  before  the  expiration  of  the  year,  she  took  her 
stock,  handed  it  to  the  defendant,  and  asked  him  to  give  her 
her  money,  and  whatever  the  books  showed  her  share  of  the 
profits  might  be.  The  defendant  told  her  that  she  could  have 
nothing.  Plaintiff  does  not  testify,  nor  does  the  evidence 
show,  that  she  ever  offered  by  technical  tender  to  the  defend- 
ant the  stock  at  any  time  after  March  29,  1893,  and  before 
the  trial  of  the  action,  but  it  does  appear  that  an  account  of 
Mrs.  Schultz  for  the  $2, 500  was  presented  for  collection  to 
the  defendant  in  March  or  April,  1893;  that  the  defendant 
looked  it  over,  and  said  he  would  pay  the  account  whenever 
she  paid  her  share  of  a  promissory  note  on  which  they  were 
together  bound.     The  defendant  himself  testified  that  Mrs. 
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Schultz  did  not  notify  him  before  the  29th  of  March  that  she 
was  ready  and  willing  to  reconvey  or  relinquish  her  rights  in 
the  corporation,  but  admitted  that  he  always  told  her  that  he 
would  give  her  the  original  money  tlmt  she  had  put  into 
the  investment;  that  these  conversations  occurred  in  Decem- 
ber, 1892,  or  January,  1893,  but  that  the  plaintiff,  told  him 
she  wanted  a  dividend.  The  defendant  also  admitted  that  he 
bad  had  a  conversation  with  Mr.  Cotter,  an  attorney  at  law, 
representing  the  plaintiff,  and  said  that  he  had  told  Mr.  Cotter, 
after  March  29,  1893,  that  there  were  certain  moneys  due  by 
Mrs.  Schultz  for  moneys  loaned  and  other  matters,  and  that 
when  Mr.  Cotter  told  him  that  Mrs.  Schultz  had  directed  him 
to  settle  the  thing  up.  Cotter  said  :  <  <I  would  try  and  settle 
up  on  that  basis;"  that  plaintiff  told  him  in  April  that  she  was 
dissatisfied,  and  wanted  a  dividend,  but  that  she  never  took 
any  stock  to  him  before  the  29th  of  March,  1893,  and  never 
made  an  offer  to  deliver  the  stock  to  him.  Mr.  Cotter  testi- 
fied that  about  the  time  that  the  year  expired  under  the  con- 
tract he  went  to  the  defendant  at  the  request  of  plaintiff  to  get 
a  settlement  of  their  matters;  that  he  told  defendant  that 
plaintiff  was  anxious  to  settle  the  matter  up;  that  defendant 
sai(^  there  was  a  note  in  the  bank,  and  that,  if  plaintiff  would 
pay  her  share  on  that  note,  he  was  ready  to  settle  with  her. 
Mr.  Cotter  said  that  he  had  no  authority  to  accept  anything  but 
what  the  contract  called  for,  and  could  not  make  such  a  settle- 
ment. A  day  or  two  after  that  Cotter  advised  O'Rourke  that 
he  had  better  settle  the  thing  up  in  some  way,  and  that  he 
would  see  Mrs.  Schultz,  to  which  O'Rourke  replied  he  would 
have  nothing  to  do  with  it. 

From  this  evidence  we  do  not  think  that  there  ever  was  a 
formal  actual  tender  of  any  stock  after  March  29,  1893,  until 
the  trial.  The  tenders  made  before  that  time  were  not  good, 
because  under  the  terms  of  the  contract  itself  the  defendant 
was  not  obliged  to  return  to  her  the  $2,500  invested  until  the 
expiration  of  one  year.  All  such  tenders  were  premature. 
BcweriY.  Julius,  (Ind.  Sup.)  40  N.  E.  700.  There  having 
been,  therefore,  no  actual  tender  of  the  stock  after  the  expira- 
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ation  of  the  year,  until  the  trial  at  least,  we  must  ascertain 
whether  or  not  the  acts  and  declarations  of  the  defendant  dis- 
pensed with  the  formality  of  a  tender. 

Turning  from  the*immediate  question  an  instant,  let  us  say 
that  we  are  not  convinced  that  under  the  terms  of  the  agree- 
ment it  was  necessary  for  plaintiff,  prior  to  suit,  to  make  a 
tender  by  actually  offering  to  defendant  the  pieces  of  paper 
constituting  the  certificates  of  stock  before  she  could  recover. 
(Pomeroy's  Eq.  Jur.  §  1407,  and  note.)  The  covenants  of  the 
agreement  were  mutual  and  dependent.  If  she  were  dissatis- 
fied at  the  end  of  the  year,  then,  and  in  that  event,  defendant 
agreed  to  refund  to  her  the  $2,500  she  paid  for  her  interest  in 
the  business,  and  she  in  turn  agreed  to  reconvey  to  him  such 
interest.  The  performances  were  to  be  simultaneous.  That 
she  was  dissatisfied,  and  expressed  such  dissatisl  action  to 
defendant,  is  indisputably  proven.  Such  being  the  case,  is  it 
not  a  fair  construction  of  the  contract  to  say  that  when  she 
made  known  that  dissatisfaction,  it  devolved  upon  defendant 
to  pay  or  offer  her  the  $2,500,  agreed  to  be  paid,  and  there- 
upon it  at  once  became  her  duty  to  reconvey  to  him  ?  We 
think  so.  There  was  no  express  covenant  on  plaintiff's  part 
to  tender,  and  it  would  seem  that,  where  the  covenants 
between  the  parties  were  mutual  and  dependant,  the  necessity 
of  strict  formalities  by  a  tender  before  trial  ought  not  to  have 
been  imposed  upon  plaintiff.  {HoVmes  v.  Holmes^  9  N.  Y. 
525;  12  Barb.  137;  Irvin  v.  Gregory,  13  Gray,  215;  Kane\, 
Hood,  13  Pick.   281.) 

But,  granting  that  plaintiff  ought  to  have  actually  presented 
the  certificates  of  stock  to  defendant  after  March  29,  1893, 
we  think  that  the  acts  and  declarations  of  defendant  dispensed 
with  greater  formality  than  was  observed.  When  he  told 
Cotter  that  he  was  ready  to  settle  when  plaintiff  paid  her  share 
on  a  certain  note,  not  a  liability  of  hers  under  the  contract, 
and  again  thereafter,  when  approached  for  a  settlement,  said 
he  would  have  nothing  to  do  with  the  matter,  these  declara- 
tions were  equivalent  to  saying  that  the  stock  alone  would  not 
be  received  if  actually  offered.     There  is  ample  justification  to 
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infer  that  the  production  of  the  certificates  and  their  formal 
tender  was  waived.  It  was,  therefore,  unnecessary  to  offer 
the  certificates  themselves,  as  the  law,  under  such  circum- 
stances, does  not  require  a  man  to  perform  a  nugatory  act. 
(^WeBling  Y,  Noonan^  31  Miss.  602;  Hazard  v.  Lormg^  10 
Cush.  267;  7  Wait,  Act.  &  Def.  593;  A%hhum  v.  Pmdter,  36 
Conn.  553.) 

We  cannot  uphold  the  contention  of  appellant  that  plaintiff 
had  lost  her  right  to  reimbursement  by  having  transferred  25 
shares  of  the  stock  to  her  husband  before  the  year  had  ex- 
pired. One  share  of  stock  was  as  good  as  another.  She  was 
evidently  willing  to  transfer  2,500  shares,  and  there  is  noth- 
to  show  that  she  was  not  fully  able  to  transfer  2,500  shares, 
as  required  by  the  contract,  the  instant  that  defendant  would 
comply  with  his  part  of  the  agreement.  {Eames  v.  Haver ^ 
(Cal.)  43  Pac.  1120.)  The  identical  shares  originally  made 
over  to  her  were  not  necessarily  the  only  shares  which  she 
could  return  to  defendant.  As  said,  one  share  was  as  good  as 
another,  and  represented  the  same  interest  in  the  property. 
{CoWy  V.  Stevens,  38  N.  H.  191;  Thompson  v.  Zyon  (W.  Va.) 
20  S.  E.  812;  Park  v.    Wiley,  67  Ala.  310.) 

But  if  we  concede  that  there  was  no  waiver  of  formal  tender 
before  trial,  still  our  decision  may  be  safely  put  upon  another 
ground.  Upon  the  trial  there  was  a  formal  tender  of  2,500 
shares,  indorsed  in  blank,  it  appears,  and  a  demand  of  the  re- 
turn of  $2,500  paid  for  the  stock.  This  was  refused  by  de- 
fendant **  on  the  ground  that  it  is  attached  according  to  my  in- 
formation, and  I  want  everything  straightened  up  before  I  ac- 
cept it."  No  objection  was  made  to  the  sufficiency  of  the 
tender  or  to  its  form,  except  that  the  stock  was  attached,  as 
defendant  was  informed.  The  defendant  cannot  now  urge  any 
reason  for  refusing  the  stock  offered  on  the  trial  other  than 
that  expressly  relied  on.  He  is  held  to  have  waived  the  ob- 
jections that  plaintiff  did  not  have  the  stock  in  her  own  name. 
(  Wood  V.  Babb,  16  S.  C.  427;  Lathrop  v.  O'Brien  (Minn.)  58 
N.  W.  987;  Whdan  v.  Reilly,  61  Mo.  565;  Lawsonon  Rights, 
Remedies  and  Practice,    §   2535;    2   Parsons  on  Cont,  645; 
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Thayer  v.  Meeker^  86  111.  470;  Jlerherger  v.  IIu»ni<m  (Cal.)  27 
Pac.  428.) 

Our  conclusion  upon  the  whole  case  is  that  the.  plaintiff  is 
entitled  to  the  sum  found  to  be  due  to  her  by  the  district  court, 
and  that  upon  payment  of  such  sum  defendant  is  entitled  to 
2,500  shares  of  stock  tendered  and  left  with  the  clerk  of  the 
court,  and  agreed  to  be  transferred  by  plaintiff  under  the  con- 
tract.    Judgment  affirmed. 

Affirmed. 

De  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


SMITH  ET   AL.,    Appellants,    v.    HOPE   MINING    COM- 
PANY, Respondent. 

[SubmittedJune  29. 1886.    DecidedJuly  13, 1896.] 

Watbr  Rights— Adverse  posaeMion.— Where  the  defendant  and  plalntur*s  predecessors 
had.  In  1881,  adjusted  a  oontroyersy  In  respect  to  the  use  of  the  waters  of  a  stream  by 
a  contract  defining  their  respective  rights  and  manner  of  use,  the  fact  that  the  plaint- 
iff and  his  predecessor  did  not  use  anv  of  the  water  from  1888  to  1898,  during  which 
period  the  defendants  continued  to  use  it  ail  as  permitted  under  the  contract,  does 
not  Justify  a  finding  that  defendants  by  such  use  acquired  title  thereto  by  adverse 
possession,— there  being  no  evidence  that  the  defendant  ever  assumed  to  act  other- 
wise than  under  the  contract,  or  had  ever  given  notice  tliat  they  claimed  the  u&e  of 
the  waters  adversely  to  plaintiffs. 

Samk— Abondomnentr— i^ontwer.— Mere  nonuser  of  a  water  right  is  not  an  abandonment. 
{AUihinMn'v.PeterwnA  Mont.  561;  McCavJUy  v.  McKtig^  8  Mont.  389;  Tucker  v. 
Jcnet,  8  Mont.  225;  MiOdUCreeH  Ditch  Co,  v.  Henry,  16  Mont.  658;  Oauert  v.  Noyet, 
ante,  page  216,  cited.) 

SAyiR-Abanaonment— Appurtenance.— A  water  right  necessary  for  the  operation  of  a 
mill  used  for  mining  purposes  is  an  appurtenance  thereto,  and  an  intention  to  aban- 
don must  be  clearly  shown.  {Tucker  v.  Jones,  8  Mont.  225;  SweeUaitd  v.  Olsen,  II 
Mont.  29;  BeaUy  v.  Murray  Placer  Mining  Co.,  15  Mont.  314,  cited.) 

^AMB— Abandonment— Evidence  of  intention.— While  the  nonuser  of  a  water  right  for  a 
period  longer  than  the  statute  of  limitations  would,  if  standing  alone,  be  strong  evi- 
of  an  intention  to  abandon  it,  yet  where  the  water  Is  used  as  an  appurtenance  to  a 
mill  which  was  closed  down  for  the  period  in  question  and  the  evidence  clearly  shows 
that  there  was  no  Intention  to  abandon  the  mill,  the  temporary  and  necessary  non- 
user  of  the  i^iiter  during  the  period  in  which  the  operation  of  the  mill  was  suspended. 
Is  no  evidence  whatever  of  an  Intention  to  abandon  tlie  water  right. 

Appeal  from  Third  Judicial  District^  Granite  County. 
Action  to  enjoin  interference  with  water  right.     Judgment 
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was  rendered  for  the  defendant  below  by  Brantly,  J.     Re- 
versed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  was  an  action  brought  to  restrain  the  defendant  from 
interfering  with  an  alleged  water  right  of  the  plaintiffs.  The 
case  was  tried  to  the  court  without  a  jury.  Findings  were 
made  upon  which  judgment  was  entered  for  the  defendant. 
Plaintiffs'  motion  for  a  new  trial  was  denied,  and  they  appeal 
from  that  order  and  the  judgment.  It  appears  that,  prior  to 
November  28,  1881,  the  predecessor  of  these  plaintiffs  was 
the  Algonquin  Mining  Company.  This  mining  company  owned 
a  mill,  as  did  also  the  Hope  company,  the  defendant,  near 
Frost  creek,  in  what  was  then  Deer  Lodge  county.  The  Al- 
gonquin Company  were  taking  water  for  their  mill  out  of 
Frost  creek.  Below  the  head  of  the  Algonquin  ditch  the  Hope 
Company  had  a  ditch,  and  were  conveying  water  to  their  mill 
from  the  same  creek. 

It  appears  that  the  Algonquin  people  were  returning  a  por- 
tion of  the  water  which  they  used  in  their  mill  to  the  creek, 
and  thus  caused  the  water  flo\^ing  to  the  Hope  ditch  to  become 
foul  and  partially  unfit  for  use.  By  reason  of  this  fact  the 
Hope  Company  commenced  an  action  against  the  Algonquin 
Company  to  restrain  them  from  befouling  the  water.  This 
action  was  settled  out  of  court  by  an  agreement  made  between 
the  two  companies.  That  agreement  provided  as  follows  : 
The  Algonquin  Company  granted,  bargained,  and  sold  to  the 
Hope  Company  15  inches  of  the  waters  of  said  Frost  creek, 
and  the  right  to  the  said  15  inches  at  the  head  of  the  Algon- 
quin ditch,  and  the  Algonquin  Company  recognized  the  pri- 
ority of  the  right  of  the  Hope  Company  to  the  waters  of  the 
said  creek  at  said  point  to  the  extent  of  15  inches;  and  the  Al- 
gonquin Company  further  obligated  itself  to  deliver  to  the 
Hope  Company  these  15  inches  of  water  at  the  Hope  reser- 
voir near  its  mill,  until  such  time  as  the  Hope  Company 
wished  to  conduct  it  elsewhere.  The  Algonquin  Company 
further  agreed  that  the  Hope  Company  should  have,   in  addi- 
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tion  to  theBe  15  incbee  of  water,  all  the  further  amouDt  of 
water  which  they  needed  over  and  above  what  the  Algonquin 
Company  needed  in  their  mill  ;  that  is  to  say,  the  Hope  Com- 
pany were  to  have  i5  inches  first;  then  the  Algonquin  were  to 
have  all  they  needed;  and  afterwards  the  Hope  were  to  have 
the  remainder.  The  expenses  of  ditching  and  boxing  these 
waters  were  divided  between  the  two  companies.  The  Hope 
people  in  consideration  of  these  agreements  waived  all  claims 
for  damages  set  up  in  their  action  which  they  had  commenced, 
and  withdrew  that  action.  The  Hope  Company  also  relin- 
quished to  the  Algonquin  Company  any  claim  to  the  waters  of 
Frost  creek  except  the  rights  secured  to  it  by  the  preceding 
terms  of  the  contract  This  contract  was  executed  by  the  two 
companies  on  November  28,  1881.  It  appears  furthermore 
that  the  Algonquin  mill  was  operated  and  the  water  used  by 
it  up  to  1883  or  1884.  The  court  found  that  it  was  used  only 
until  1883. 

The  court  made  the  following  findings  of  fact : 

^'First.  The  court  finds  that  since  the  year  1883,  and  up  to 
the  time  of  the  commencement  of  this  action  in  January ,  1893, 
the  defendant  has  been  in  the  actual,  continued  and  adverse 
possession  and  use  of  all  the  waters  of  Frost  creek  in  Granite 
county,  Montana,  flowing  therein  at  the  head  of  what  is  known 
as  the  Algonquin  ditch,  at  which  point  the  defendant  diverted 
the  water,  at  all  seasons  of  the  year,  other  than  flush  or  flood 
seasons,  and  to  the  full  capacity  of  the  said  Algonquin  ditch. 

<<Second.  That  the  amount  of  water  usually  flowing  in  the 
said  Frost  creek  in  ordinary  seasons,  when  the  same  is  not 
affected  by  floods  or  freshets,  is  twenty-eight  (28)  inches 
measured  as  provided  by  the  statutes  of  Montana. 

/'Third.  That  since  the  year  1883,  the  defendant  has  used 
the  waters  of  Frost  creek,  to  the  extent  hereinbefore  found, 
for  a  useful  and  beneficial  purpose,  and  at  the  date  of  com- 
mencement of  this  action  was  so  using  the  same. 

' 'Fourth.  That  since  the  year  1883,  and  until  a  short  time 
prior  to  the  commencement  of  this  action  in  January,  1893, 
the  Algonquin  company,  and  those  claiming  under  it,  have 
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not  used  any  of  the  waters  of  the  said  Frost  creek  for  any  pur- 
pose whatever. 

< 'Fifth.  That  the  plaintiff  abandoned  whatever  right  it  had 
to  the  use  of  the  waters  of  the  said  Frost  creek  in  the  year 
1883,  and  thereby  lost  all  right  which  it  had  therein  prior  to 
the  year  1883." 

From  these  findings  of  fact  the  court  declared  the  law  to  be 
that  the  defendant  was  the  owner  as  against  the  plaintiffs,  and 
entitled  to  the  use  of  all  the  waters  of  Frost  creek  flowing  at 
the  head  of  the  Algonquin  ditch  other  than  in  flush  or  flood 
seasons,  which  amount  was  found  to  be  twenty-eight  inches; 
and  as  to  any  excess  over  twenty-eight  inches,  that  the  defend- 
ant is  entitled  to  the  same  as  against  the  plaintiffs  to  the  full 
capacity  of  the  ditch.  Judgment  was  thereupon  entered  in 
favor  of  defendant  for  costs. 

H.  R.   Whitehall  for  Appellants. 

Abandonment  is  a  question  of  intention,  and  the  intention 
can  be  arrived  at  either  by  express  words  to  that  effect,  or  by 
the  acts  or  circumstances  by  which  the  intention  is  made  man- 
ifest. Nonuser  is  not  evidence  of  abandonment,  but  is  only  a 
fact,  a  circumstance  to  show  intention  to  abandon.  [Atchiaoii 
V.  Peterson^  1  Mont.  461;  McCa/uley  v.  McKeig^  8  Mont.  389; 
Tucker  v.  Jones^  8  Mont.  225;  Middle  Creek  D,  Co.  v.  Hefiry^ 
15  Mont.  558;  Wimer  v.  Simons,  39  Pac.  Rep.  989;  Nicholn 
V.  Mclntoshy  34  Pac.  Rep.  278.)  It  was  error  for  the  court 
below  to  find  that  the  respondent  had  been  in  the  adverse  use 
and  possession  of  all  of  the  waters  of  Frost  creek  flowing  in 
the  Algonquin  ditch  to  its  full  capacity  since  the  year  1883. 
In  the  first  place  the  respondent  was  not  in  the  condition  or 
situation  to  raise  the  question  of  adverse  possession.  It  was 
using  the  waters  as  they  flowed  through  the  Algonquin  ditch, 
under  the  agreement  above  referred  to,  and  not. otherwise.  It 
was  using  the  ditch  by  permission  of  the  Algonquin  company 
and  its  successors,  the  appellants.  Under  the  authorities  the 
respondent  could  not  hold  the  ditcb  or  the  water  running 
through  the  ditch  by  adverse  possession  without  giving  notice 
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to  the  Algonquin  company  or  to  its  successors  that  it  was 
claiming  the  ditch  and  the  water  adversely  to  the  appellants  or 
its  predecessors  in  interest.  (Orandall  v.  Woods,  8  Cal.  136; 
Wat^er  Co.  v.  Crary^  25  id.  604;  American  Co.  v.  Bradford, 
27  id.  360;  Anaheim  Water  Co.  v.  Water  Co.  64  id.  185; 
Thom/M  V.  England,  71  id.  468;  Alta  Land  Co.  v.  Hancock, 
85  id.  226;  Doyle  v.  Wade,  11  Am.  St.  Rep.  342,  note;  Hus- 
to7i  V.  Byber,  17  Or.  140.)  The  Algonquin  company  and  its 
successors  had  no  notice  from  the  respondent  that  its  use 
was  hostile  to  them,  or  that  respondent  continued  to  use  the 
water  other  than  under  the  agreement.  (1  Am.  &  Eng.  Ency. 
of  Law,  296,  Div.  48;  19  id.  12  Div.  2;  28  ic^.  1005,  Div.  2.) 

Forhia  i&  ForhU,  for  Respondent. 

Under  the  agreement  between  the  Algonquin  company  and 
the  respondent,  the  most  that  can  be  claimed  by  appellants  is 
that  it  was  a  purchaser  of  the  water  from  the  Hope  company. 
But  that  fact  will  not  prevent  the  running  of  the  statute. 
[Fordv.  Sawyer,  57  Cal.  65;  Franklin  v.  Borland^  28  CaL 
175;  Borland  \.  MagUton,  47  Cal.  486;  Ilartrnanw,  Reed, 
50  Cal.  485.)  But  the  Algonquin  company  was  not  even  a 
purchaser.  The  agreement  does  no  more  than  recognize  cer- 
tain rights  in  the  Algonquin  company.  After  the  agreement 
the  parties  stood  at  arms  length  and  from  that  time  on  neither 
party  was  precluded  from  acquiring  title  in  any  manner  recog- 
nized by  law.  [Bavis  v.  Gale,  32  Cal.  26;  Cox  v.  doughy 
70  Cal.  347;  Union  Water  Co.  v.  Crary,  25  Cal.  604;  Nichols 
v.  Mcintosh,  34  Pac.  278;  Am.  &  Eng.  Ency.  of  Law,  Vol. 
28,  pp.  1005  to  1017  and  notes.) 

De  Witt,  J. — On  appeal,  the  plaintiffs  contend  that  the 
court  erred  in  its  findings  of  fact  in  two  respects.  First,  that 
the  evidence  did  not  sustain  the  finding  that  the  defendant  had 
been  in  the  actual,  continued  and  adverse  possession  and  use 
of  all  the  waters  of  Frost  creek  as  set  forth  in  finding  No.  1, 
from  1883  to  1893;  second,  that  the  evidence  did  not  sustain 
the  finding  that  the  plaintiffs  abandoned  the  right  which  they 
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had  in  the  use  of  the  waters  of  Frost  creek  in  1883.     We  will 
examine  these  two  contentions. 

(1)  We  are  clearly  of  opinion  that  the  evidence  does  not  in 
any  degiee  sustain  the  finding  of  adverse  possession  by  the 
defendant.  The  rights  of  the  respective  parties,  as  far  as  this 
action  is  concerned,  date  from  the  compromise  contract  of 
November  28,  1881.  At  that  time  there  was  a  controversy 
between  the  two  mining  companies  as  to  the  use  of  the  waters 
of  Frost  creek.  That  controversy,  and  the  lawsuit  growing 
out  of  it,  were  settled  by  the  contract  described.  It  was 
thereby  agreed  that  the  Hope  company  instead  of  taking  its 
water,  as  theretofore,  at  a  point  below  the  head  of  the  Algon- 
quin ditch,  should  take  it  through  the  Algonquin  ditch  and 
flumes.  It  was  settled  between  the  two  mining  companies  that 
the  Hope  company  had  the  prior  right  to  the  use  of  fifteen 
inches;  and  it  was  also  conceded  that  they  should  have  the 
use,  as  far  as  the  Algonquin  company  was  concerned,  of  a  fur- 
ther amount  of  water  which  was  over  and  above  the  water 
necessary  for  the  Algonquin  mill.  Thereupon  the  companies 
used  the  water  through  the  common  vehicle — the  Algonquin 
ditch.  They  divided  the  expenses  of  taking  out  and  deliver- 
ing the  water  through  this  ditch  and  the  flumes  and  boxes  con- 
nected therewith.  When  the  Algonquin  mill  closed  down  in 
1883,  it  appears  by  the  evidence  that  the  Hope  company  con- 
tinued to  take  the  water  through  this  same  common  vehicle. 
They  had  a  right  to  take  fifteen  inches,  and  they  had  a  further 
right  to  take  all  over  fifteen  inches  which  the  Algonquin 
company  were  not  using.  In  fact  the  Algonquin  company 
were  using  no  water  from  1883  to  1893;  therefore,  the  Hope 
company,  by  reason  of  the  contract,  had,  as  against  the  Algon- 
quin company,  the  right  to  all  the  waters  of  the  creek  which 
was  conveyed  into  the  ditch.  These  waters  they  took  as  they 
had  a  right  to  take  them  under  the  terms  of  the  contract.  We 
cannot  understand  how  it  was  held  that  the  Hope  company 
were  acting  adversely  to  the  Algonquin  company  when  they 
were  simply  doing  exactly  what  the  Algonquin  company  had 
contracted  that  they  might  do.     There  is  no  evidence  what- 
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ever  that  the  Hope  company  ever  purported  to  act  otherwise 
than  under  the  contract.  They  never  notified  the  Algonquin 
people,  either  by  word  or  deed,  until  the  controversy  arose  in 
1893,  out  of  which  this  present  lawsuit  originated,  that  they 
claimed  the  use  of  these  waters  adversely  to  the  Algonquin 
company.  In  our  opinion,  the  evidence  shows  beyond  any 
question  that  the  Hope  people  were  using  the  waters  under  the 
contract,  and  not  adversely  to  the  Algonquin.  We  are  there- 
fore of  opinion  that  the  finding  of  the  adverse  use  and  posses- 
sion by  the  defendant  is  not  sustained  by  the  evidence. 

2.  We  are  also  of  opinion  that  the  evidence  does  not  sus- 
tain the  finding  that  the  plaintiffs  had  abandoned  their  right  to 
the  use  of  the  waters  which  they  owned,  as  against  the  de- 
fendant, in  1883.  It  is  true  that  the  evidence  shows  without 
controversy  that  the  Algonquin  Company  did  not  use  the 
waters,  in  their  mill  or  otherwise,  for  a  period  of  about  nine 
years  following  1883.  But  mere  nonuser  of  a  water  right  is 
not  an  abandonment.  {Atchison  v.  Peterson,  1  Mont.  561; 
McCaviey  v.  McKcig^  8  Mont.  389;  Tucker  v.  Joties^  8  Mont. 
226,  Middie  Creek  Ditch  Co.  v.  Henry,  15  Mont.  558;  Oas- 
aert  v.  NoyeSj  ante,  page  216.) 

The  nonuBer  of  water  for  so  long  a  period,  and  especially  a 
period  longer  than  the  statute  of  limitations,  is  certainly  very 
potent  evidence,  if  it  stood  alone,  of  an  intention  to  abandon. 
Abandonment  is  a  question  of  intention.  (See  cases  last  cited. ) 
But  whatever  force  the  fact  of  nonuser  for  nine  years  may 
have  had  in  showing  an  intention  to  abandon,  that  force  was 
wholly  offset  and  contradicted  by  the  other  evidence  in  the 
case,  so  as  to  leave,  in  our  opinion,  not  even  a  conflict  of  testi- 
mony. It  appears  that,  when  the  Algonquin  mill  was  shut 
down  in  1883,  a  man  was  employed  to  drain  all  the  pipes  and 
oil  the  machinery,  for  the  reason  that  the  company  could  not 
use  the  water  when  the  mill  was  shut  down.  The  water  was  a 
necessary  appurtenance  to  the  mill, — necessary,  as  appears  by 
the  testimony,  as  a  matter  of  fact,  and  an  appurtenance  as  a 
matter  of  law  in  this  jurisdiction.  {^Tucker  v.  JoneSy  8  Mont. 
225  ;  Stoeetland  v.  Olsen^  11  Mont.  29  ;  Bedtty  v.  Murray 
Placer  Mining  Co.^  15  Mont.   314.) 
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Duriag  the  period  while  the  mill  was  shut  down — that  is 
for  nine  years — it  was  cared  for  by  the  owners.  It  was  left 
in  charge  of  persons  resident  in  the  territory  and  the  state  of 
Montana.  Some  one  always  had  charge  of  the  property,  and 
it  appears  by  the  evidence  that  for  a  very  large  portion,  if  not 
all,  of  the  time  a  custodian  or  watchman  was  upon  the  prem- 
ises, caring  for  them.  It  cannot  be  contended  for  a  moment 
that  there  was  a  scintilla  of  evidence  tending  to  prove  that  the 
Algonquin  Company  intended  to  abandon  the  mill.  Every  act 
shows  that  they  did  not  so  intend.  They  did  not  use  the  water, 
simply  because  the  machinery  of  the  mill  was  not  in  motion. 
When  it  thus  appears  that  the  intention  was  clearly  not  to 
abandon  the  principal  estate  (that  is.  the  mill),  we  cannot  hold 
that  the  fact  of  temporary  and  necessary  nonuser  of  the  ap- 
purtenance (that  is,  the  water)  was  any  evidence  whatever  of 
an  intent  to  abandon  that  appurtenance.  The  appurtenance 
was  a  necessity  to  the  mill,  and  the  intention  to  abandon  that 
appurtenance  must  clearly  appear.  (See  cases  last  cited. )  We 
think  the  contrary  clearly  appears  in  this  case.  If  we  sustain 
the  finding  of  the  district  court  as  to  the  abandonment,  it 
would  be  holding,  in  practical  affairs,  to  this  effect,  viz. ,  that 
if,  through  the  vicissitudes  of  mining,  a  company  finds  itself 
obliged  to  close  its  mill  for  a  considerable  period,— ra  period 
as  long  as  the  statute  of  limitations, — then,  in  order  to  pre- 
serve the  water  right  appurtenant  to  the  mill,  they  will  not  be 
permitted  to  allow  the  water  to  remain  idle,  but  must  continue 
its  use.  To  continue  its  use  they  must  keep  the  machinery  of 
the  mill  moving.  These  views  lead  into  absurdities.  They 
simply  demonstrate  that,  if  a  milling  or  mining  company  is 
obliged  to  close  its  mill,  and  thus  cease  the  use  of  its  water 
right  for  a  period  equal  to  the  statute  pf  limitations,  it  will 
by  such  an  act  be  deemed  to  have  abandoned  the  water  right, 
which  is  an  absolutely  necessary  appurtenance  to  the  mill. 
We  cannot  subscribe  to  any  such  doctrine  as  this.  As  above 
noted,  whatever  force  as  evidence  the  fact  of  the  nonuser  of 
the  water  had  was  wholly  destroyed  by  the  conclusive  evidence 
that  the  Algonquin  Company  did  not  abandon  its  mill.     In  the 
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face  of  the  evidence  of  intention  to  retain  the  mill,  the  mere 
fact  that  it  did  not  use  the  water  when  it  could  not  use  it  is 
of  no  weight  whatever.  It  does  not  even  raise  a  conflict  in 
testimony. 

These  two  findings  which  we  have  reviewed  being  set  aside, 
as  not  sustained  by  the  evidence,  there  is  nothing  left  to  sus- 
tain the  judgment.  It  is  therefore  reversed,  and  the  case  re- 
manded, with  directions  to  grant  a  new  trial. 

Reversed. 

Hunt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


THE  STATE  SAVINGS  BANK   OF   BUTTE    CITY,    Ap- 
pellant, V,  JOHNSON  ET  AL.,  Respondents. 

[Submitted  June  ao,  ia96.    Decided  July  13, 1886.] 

Statute  op  LiMiTATrONS—^dicm  for  penalty— FaUwrt  o/  irutttti  to  fife  annual  re- 
port.~Aii  action  to  rrcoyer  from  the  trustees  of  a  corporation  an  indebtedness  of  the 
corporation  for  which  they  had  become  personaily  liable  for  failure  to  file  an  annual 
report  as  required  by  statute.  Is,  for  the  purpose  of  applying  the  statute  of  limita- 
tions, an  action  for  a  penalty,  and  therefore  within  section  46,  of  the  Code  of  GlTil  Pro- 
cedure (1887).  providing  that  an  action  for  a  penalty  shall  be  commenced  within  one 
year  from  the  time  the  cause  of  action  accrued. 

8 AMK— Annual  riport  of  corpora fion«—Faf?tire  to  flle—Suecesaive  difauUs.— The  liability 
of  trustees  of  a  corporation  for  failure  to  file  an  annual  report  must  be  enforced  in  an 
action  commenced  within  one  year  from  the  time  of  the  default,  and  the  continuance 
of  the  default  in  successive  years  does  not  have  the  effect  of  renewing  the  liability  on 
each  default. 

Appeal  frovi  Second  Jxidicial  District^  Silver  Bow  County. 

Action  for  a  penalty.  Judgment  was  rendered  for  the  de- 
fendants below  by  McHatton,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Upon  the  sustaining  of  the  defendants'  demurrer  to  the  com- 
plaint, judgment  was  rendered  in  their  favor,  and  the  plaintiff 
appeals. 
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The  complaint  sets  up  that  the  Bighole  Lumber  Company 
is,  and  since  May  4,  188-,  has  been,  a  corporation  organized 
under  the  laws  of  the  state  of  Montana,  and  that  the  defend- 
ants Trask,  Johnson  and  Williams  are,  and  ever  since  the  or- 
ganization of  the  corporation  have  been,  its  trustees.  This 
action  was  brought  against  these  three  trustees.  It  ap- 
pears by  the  complaint  that  the  Bighole  Lumber  Company  be- 
came indebted  to  the  plaintiff  as  follows  :  $2,048.50  August 
1,  1892;  $1,492.71  June  10,  1891;  $1,362.15  June  1,  1891, 
and  $1,042.12  June  6,  1892.  These  sums  have  never  been 
paid.  The  Bighole  Lumber  Company  never  made  any  report 
as  required  by  the  statutes  of  the  state,  and  for  this  reason 
plaintiff  seeks  to  charge  the  trustees  with  the  amounts  above 
mentioned.     {Gamy.  Switzer^  9  Mont.  408.) 

The  demurrer  was  upon  the  ground  that  the  action  was 
barred  by  the  provisions  of  section  45,  Code  of  Civil  Pro- 
cedure, 1887.  That  section  provides  that  an  action  for  a  pen- 
alty or  a  forfeiture,  when  the  action  is  given  to  an  individual, 
or  to  an  individual  and  the  state,  except  when  the  statute  im- 
posing it  prescribes  a  different  limitation,  shall  be  commenced 
within  one  year  from  the  time  the  cause  of  action  accrued. 

The  contention  upon  the  demurrer  was  that  the  action  of  this 
plaintiff  against  the  trustees  of  the  Bighole  Lumber  Company 
was  one  for  a  penalty,  and  therefpre  was  barred,  because  the 
last  item  of  the  indebtedness  against  the  Bighole  Lumber  Com- 
pany accrued  on  August  1,  1892,  and  the  default  of  the  trus- 
tees in  making  a  report  occurred  on  September  20,  1892,  and 
that  this  action  was  not  commenced  until  February,  1894, 
which  was  more  than  one  year  after  the  accruing  of  the  cause 
of  action. 

Rohtnson  iSc  Stapleton,  for  Appellant. 

Corhett  db  Wellcome^  for  Respondents. 

De  WiTf,  J. — There  are  only  two  points  to  be  decided  in 
this  case  :  (1)  Is  this  an  action  for  a  penalty  ?  If  it  is,  the 
cause  of  action  accrued  as  to  some  items  on   September  20, 


442  State  Savings  Bank  t\  Johnson.       [JuneT/96 

1891,  and  in  1892  as  to  others,  when  the  trustees  failed  to 
make  their  reports,  and  more  than  one  year  elapsed  from  then 
to  the  commencement  of  this  action.  This  would  be  sufficient 
to  dispose  of  the  case,  except  that  it  is  contended  further  (2) 
that,  even  if  the  year's  limitation  has  run  since  September  20, 
1891  or  1892,  still  it  appears  by  the  complaint  that  the 
trustees  again  defaulted  on  September  20,  1893,  and  therefore 
again  started  the  cause  of  action  running.  These  two  ques- 
tions will  be  examined. 

1.  Is  the  action  one  for  a  penalty  i  We  have  no  doubt 
that  this  action  is  one  for  a  penalty,  as  far  as  the  application 
of  the  statute  of  limitations  is  concerned.  {IIal%ey  v.  McLean^ 
12  Allen,  438;  Bank  v.  Bli%%,  35  N.  Y.  412;  Kerr,  Bus.  Corp. ; 
Larsrm  v.  James^  (Colo.  App.)  29Pac.  183;  Irninev,  McKeon^ 
23  Cal.  472;  Cha%e  v.  Curtis^  113  U.  S.  452,  5  Sup.  Ct.  554; 
Engine  Co,  v.  IltMard,  101  U.  S.  188;  2  Mor.  Priv.  Corp. 
§  907;  3  Thomp.  Corp.  §§4144,  4166;  1  Cook  Stock,  Stoekh. 
&  Corp.  Law,  §223.) 

A  statute  of  this  nature  is  nut  universally  held  to  be  penal. 
(Thompson  on  Corporations,  §  4165;  Morawetz  on  Private 
Corporations,  §  907,  et  acq. )  But  we  are  of  opinion  that,  in 
applying  the  appropriate  section  of  the  statute  of  limitations, 
the  a<;tion  is  classified  as  penal.  ( Gans  v.  6witzer^  9  Mont. 
413;  Eikhorn  Trading  Co,y.  Tacoma  Min.  Co.  16  Mont. 
322;    Whethey  v.  Kemper,  17  Mont.  491.) 

Therefore,  the  action  being  for  a  penalty,  the  cause  of  action 
is  barred  in  one  year  from  the  accruing  thereof.  (Code  Civil 
Procedure,  1887,  §45.)  The  accounts  against  the  corporation 
matured  at  ditferent  times  during  the  years  1891  and  1892. 
The  trustees  defaulted  in  making  their  report,  required  by 
law,  both  in  1891  and  1892,  and,  indeed,  during  every  year. 
As  to  some  of  the  accounts,  the  cause  of  action  arose  against 
the  trustees  upon  their  default  in   1891,   and  upon  others  in 

1892.  This  action  was  commenced  in  1894.  Therefore  as  to 
all  of  the  accounts  more  than  one  year  had  run  since  the 
accruing  of  the  liability  by  the  trustees  by  reason  of  their 
default  in  filing  the  papers  required  by  law. 
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2.  These  views  would  be  sufficient  for  the  decision  of  the 
case  were  it  not  that  the  appellant  makes  another  contention. 
It  is  this  :  That  while  the  liability  which  a  trustee  had  in- 
curred by  reason  of  his  default  on  September  20,  1892,  was 
barred  in  one  year, — that  is  to  say  on  September  20,  1893, — 
still  he  defaulted  again  on  September  20,  1893,  and  another 
|)eriod  of  one  year's  liability  commenced  to  run.  But  this 
view  is  not  sustained  by  the  decided  cases.  The  case  of  Gana 
V.  Swiiser  is  not,  in  its  facts  in  point  upon  this  proposition. 
We  have  not  been  able  to  find  that  any  of  the  text  writers  sus- 
tain the  position  of  the  appellant,  except  that  Mr.  Kerr,  in  his 
work  on  Business  Corporations,  at  page  183,  makes  the  fol- 
lowing remarks : 

'  'A  trustee  in  office  at  the  time  the  corporation  fails  to  make 
its  annual  report  is  liable  for  all  the  existing  debts  of  the  com- 
pany, and  such  as  may  thereafter  be  contracted  until  the  re- 
port is  filed;  and  such  liability  attaches  upon  each  default  of 
toe  company»as  long  as  the  trustee  remains  in  office,  so  that, 
although  there  have  been  similar  successive  defaults  of  the 
company,  and  the  first  of  which  was  more  than  three  years  be- 
fore suit  brought,  but  the  last  within  three  years,  the  action  is 
maintaini^ble  upon  the  last  default,  and  the  statute  of  limita- 
tions is  not  a  bar.  A  new  and  original  liability  is  created  on 
each  default,  and,  if  any  of  the  defaults  are  within  three  years, 
bucb  default  may  be  made  the  foundation  of  the  action.  The 
creditor  is  not  bound  to  confine  himself  to  the  first  default.'' 

The  authority  of  the  writer  for  this  statement  is  in  the  case 
of  Nimmon^  x.^Tappcm^  2  Sweeney  662.  This  case  was  de- 
cided in  the  superior  court  of  the  city  of  New  York  in  1870. 
Mr.  Kerr's  book  was  written  in  1890,  and  it  seems  that  he 
takes  his  law  from  a  decision  of  a  nisi  privs  court,  when  it 
was  the  fact  that  at  that  time  the  court  of  appeals  of  New  York 
had  held  precisely  the  contrary.  {Loses  v.  Bvllara^  79  N.  Y. 
404;  Rector^  etc.^  of  Trinity  Church  v.  VanderbUt,  98  N.  Y. 
1 70. )  In  the  former  case,  in  the  court  of  appeals,  Rapallo, 
J.,  said : 

*  ^  The  appellants  claim  that  the  failure  to  tile  the  certificate 
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in  f^ach  year  after  1868  created  a  new  liability  on  the  part  of 
the  defendant,  and  that  consequently  the  default  in  1873  and 
the  subsequent  years  can  be  resorted  to  for  the  purpose  of 
maintaining  this  action  and  avoiding  the  effect  of  the  statute  of 
limitations.  We  think  this  position  untenable  for  two  reasons. 
In  the  first  place  the  statute  requires  that  the  action  be  brought 
within  three  years  from  the  time  the  cause  of  action  accrued. 

This  action  was  for  a  statutory  penalty.  This  penalty,  if  it 
ever  was  incurred,  was  completely  incurred  in  1868,  and  the 
testator  of  the  plaintiffs  could  then  have  brought  his  action 
therefor.  We  do  not  think  that  the  continuance  of  the  de- 
fault in  successive  years  had  the  effect  of  renewing  the  liability 
of  the  respondent,  as  would  a  new  promise  or  a  payment  on 
account  in  the  case  of  a  liability  founded  on  a  contract.^' 
{Losee  V.  Bullard^  79  N.  Y.  406.)  No  authority  for  appel- 
lant's position  is  presented,  other  than  this  discredited  case  of 
Nimmo7i8  V.  Tappan^  2  Sweeney  662. 

We  are  of  opinion  that  the  demurrer  to  the  complaint  was 
projierly  sustained,  and  the  judgment  will  therefore  be  af- 
firmed. 

Affirmed. 

Hunt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


THE    MINNESOTA   AND    MONTANA    LAND  AND  IM- 
PROVEMENT   COMPANY,    Appellant,    v. 
BRASIER,    Respondent. 

[Submitted  Juiy  6, 1896.    Decided  July  13, 1896.] 

Ejectmbkt— Adverse  poMeM^on—Stotute  0/  \imitaiion»— Paper  MtZe.— Adverse  posses- 
ftioD  of  lands  for  the  period  of  the  statute  of  limitations  will  not  be  defeated  because 
defendant's  entry  was  not  made  under  a  i>aper  title.  ( Natkmal  Mining  Co.  t.  Powen, 
3  Mont.  344,  cited.) 

Appeal  from  Seventh  Judicial  District^  Yellowstone  County. 

Ejectment.     Judgment  was  rendered  for  the  defendant  be- 
low by  MiLBURN,  J.     Affirmed. 
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C.  R.  MiddleUm  and  O.  F.  Goddard^  for  Appellant. 
James  S.  Goss,  for  Respondent. 

Per  Curiam. — ^This  is  an  action  of  ejectment  which  was  de- 
cided by  the  court  without  a  jury  upon  an  agreed  statement  of 
facts.     Judgment  was  for  defendant.     Plaintiff  appeals. 

The  court  rendered  judgment  for  defendant  on  the  ground 
that  plaintiff's  claim  was  barred  by  the  statute  of  limitations. 
The  agreed  statement  of  facts  set  forth  that  the  defendant  en- 
tered upon  the  land  September  1,  1882,  under  a  claim  of  title, 
claiming  that  it  was  exclusive  of  any  other  right,  but  not  found- 
ed upon  a  written  instrument,  judgment,  or  decree,  and  that 
defendant  had  been  in  quiet,  peaceable,  open,  notorious,  actual, 
exclusive  and  continued  occupation  o{  said  lands,  and  that  same 
have  been  protected  by  a  substantial  inclosure  by  defendant  of 
the  premises  in  question,  and  that  the  same  have  been  usually 
cultivated  and  improved  by  said  defendant,  Brasier,  ever  since 
that  time  until  the  commencement  of  this  action,  and  that  he 
has  held  the  same  adversely  to  the  plaintiff  and  to  all  other 
parties  since  the  said  1st  day  of  September,  1882.  The  action 
was  commenced  in  1893. 

SuflScient  time  to  constitute  the  period  of  the  statute  of  lim- 
itations had  therefore  run  since  September  1,  1882.  The 
statutes  of  limitation  in  regard  to  real  estate  were,  at  the  time 
this  action  was  commenced,  §§  29,  30,  Code  Civil  Pro- 
cedure 1887.  The  statutes  providing  what  should  be  deemed 
to  be  adverse  possessions  were  §§  35  and  36  of  the  same 
Code.  We  will  not  quote  them  at  this  time.  The  only  con- 
tention of  plaintiff  against  the  defense  of  the  statute  of  limita- 
tions was  that  the  defendant's  entry  was  not  made  under  a 
paper  title.  But  this  contention  is  decided  adversely  to  plain- 
tiff in  tJUzning  Co.  v.  PowerSj  3  Mont.  344.  The  question  is 
there  thoroughly  discussed,  and  the  authority  of  that  case  has 
never  been  questioned.  See,  also,  Lamme  v.  Dodson,  4  Mont. 
591,  2  Pac.  298.  We  shall  therefore  go  no  further  than  to 
cite  the  authority,  and  affirm  the  judgment  of  the  district  court. 

Affi-rmed, 


446  Bak£R  i;.  Bartlstt.  [June  T.' 96 


BAKER,  Appellant  v,  BARTLETT,  et  al.    (SINCLAIR, 
Intervenor),  Respondent. 

[Submitted  July  1, 1896.    Decided  July  18, 1896.  ] 

MOBTOAOES— R«<!ord-JVofice--SuJlcfency  of  De9eription,^A  recorded  mortage  de- 
scribing the  premises  as  lot  16  in  block  67  is  not  notice  that  the  parties  intended  it  to 
be  a  mortgage  on  lot  16  in  block  07. 

Samm—JAb  PendeM-'Unrecorded  Conveyance— Sttbaequent  Piire/iaser.—The  plalntlfl  in 
an  action  to  reform  a  mortgage  so  as  to  describe  the  property  intended  to  be  mort- 
gaged and  to  foreclose  the  same  Is  not  a  "purchaser,"  nor  is  a  notice  of  lis  pendens 
filed  at  the  time  of  the  commencement  of  the  action  a  '^conveyance"  within  secilon 
260,  Fifth  DlTlsion  of  the  Compiled  Statutes,  proyiding  that  eyery  unrecorded  convey- 
ance  of  real  estate  shall  be  deemed  void  as  against  "any  subsequent  purchaser  in  gooJ 
faith  for  a  valuable  consideration  of  the  same  real  estate  when  his  own  conveyance 
shall  be  first  duly  recorded,"  so  as  to  defeat  a  conveyance  made  by  the  mortgagor 
subsequent  to  the  mortgage  to  a  purchaser  in  good  faith  for  a  valuable  consideration, 
without  actual  notice  of  the  mortgage,  whose  deed  was  delivered  prior  to,  but  not 
recorded  until  after,  the  record  of  the  notice  of  lis  pendens. 

Appeal  from  TIdrd  Judicial  District,  Deer  Lodge  County, 

Action  for  reformation  and  foreclosure  of  mortgage. 
Judgment  was  rendered  for  the  intervener  by  Brantley,  J. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff  in  this  case  appeals  from  a  judgment  rendered 
in  favor  of  the  intervenor.  L.  H.  Sinclair.  The  plaintiff, 
Hannah  Baker,  commenced  the  action  to  foreclose  a  mortgage 
against  J.  H.  Bartlett  and  wife.  The  Bartletts  defaulted. 
Sinclair  tiled  a  complaint  in  intervention.  The  case  was  tried 
as  between  the  plaintiff  and  the  intervenor.  We  will  not 
recite  the  pleadings  for  the  reason  that  a  statement  of  the 
findings  of  the  court  will  fully  present  the  question  of  law 
decided.     Epitomized,  they  are  as  follows  : 

J.  H.  Bartlett,  on  October  19,  1892,  owned  lot  number  16, 
block  57,  in  the  city  of  Anaconda.  He  borrowed  from 
Thomas  Leonard  $1,500,  for  which  he  gave  his  note  for  one 
year,  and  also  gave  a  mortgage  to  secure  the  note.  The 
intention  was  to  mortgage  lot  16,   block  57,  but  by  mistake 
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the  scrivener  wrote  ^^block  67"  in  the  description.  Leonard 
assigned  the  note  and  mortgage  to  this  plaintiff  Baker.  She 
commenced  this  action  to  foreclose  the  mortgage;  also  in  the 
same  complaint  asking  for  reformation  of  the  description  to 
conform  to  the  intent  of  the  parties.  On  August  15,  1893, 
the  intervenor  Sinclair  bought  lot  16,  block  57,  from  the 
mortgagors,  paying  therefor  $3,500,  which  was  a  fair  price. 
He  procured  one  Sawyer  to  examine  the  records  of  the  county 
for  incumbrances  upon  lot  16,  block  57.  Sawyer  reported 
that  there  were  none.  Not  until  Sinclair  had  paid  the  full 
purchase  price,  and  indeed,  not  until  after  this  action  to  fore- 
close was  commenced,  did  he  have  actual  notice  of  the  mort- 
gage in  favor  of  plaintiff.  The  debt  was  due  in  one  year,  viz: 
October  19th,  1893.  The  action  to  foreclose  was  commenced 
on  December  8th,  1893.  A  notice  of  lis  pendens  was  filed  on 
December  11th.  The  deed  from  Bartlett  and  wife  to  Sinclair 
was  recorded  December  21st.  These  were  the  facts  as  found 
by  the  court.  The  court  found  the  law  to  be  that  the  interest 
of  plaintiff  under  the  mortgage  and  lis  pendens  was  inferior  to 
the  interest  of  the  intervenor,  defendant  Sinclair;  that  plaintiff 
is  not  entitled  to  a  reformation  of  the  mortgage  and  foreclos- 
ure of  the  same  on  lot  16,  block  57,  as  against  Sinclair,  and 
that  the  intervenor  Sinclair  is  entitled  to  have  the  complaint 
as  against  him  dismissed.  Judgment  was  accordingly  entered 
for  the  intervenor.     Plaintiff  appeals. 

John  T.  BakeVy  for  Appellant. 

A.  J.  Graven  and  Ed.  Schamikow^  for  Respondents. 

De  Witt,  J. — Two  questions  are  presented  by  this  appeal. 
First :  The  plaintiff  contends  that  the  intervenor  was  guilty 
of  negligence  in  not  further  examining  the  records  for  in- 
cumbrances. There  is  nothing  meritorious  in  this  conten- 
tion, for  no  matter  what  examination  had  been  made  of  the 
records  no  incumbrance  would  have  been  found  upon  lot  16, 
block  57,  which  was  the  property  owned  by  the  mortgagors. 
The  fact  that  they  had  given  the  mortgage  on  lo^  1 6,  block  67, 
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was  not  notice  that  they  intended  it  to  be  a  mortgage  on  lot 
16,  block  57.  {Goodrich  Lwmher  Co.  v.  Davie^  13  Mont. 
76.) 

The  other  question  is  the  one  which  engaged  the  serious 
attention  of  the  district  court.  The  intervenor  Sinclair  bought 
in  absolute  good  faith,  for  an  adequate  and  valuable  consider- 
ation, and  without  actual  notice  of  the  mortgage.  Therefore, 
the  question  remains  :  Did  the  purchaser,  the  intervenor, 
have  constructive  notice  under  the  law  ?  Plaintiff's  action  to 
reform  and  foreclose  the  mortgage  on  lot  16,  block  57,  was 
commenced  and  notice  of  lis  pendens  was  filed  before  Sinclair 
recorded  his  deed.  Therefore,  does  the  commencement  of 
this  action  affecting  real  estate  and  the  filing  of  a  notice  of  lis 
peiidens  take  precedence  of  a  deed  executed  prior  to  the  filing 
of  the  notice  of  lis  pendens  but  recorded  subsequent  thereto  ? 
Under  our  law,  the  commencement  of  an  action  is  not  notice 
to  persons  who  may  deal  with  the  subject  of  the  action,  but 
the  filing  of  a  notice  of  lis  pendens  is  such  notice.  Our 
statute  at  the  time  of  the  transactions  involved  in  this  action 
was  as  follows  : 

<^In  an  action  affecting  the  title  or  the  right  of  possession  of 
real  property,  the  plaintiff,  at  the  time  of  filing  the  complaint, 
and  the  defendant,  at  the  time  of  filing  his  answer*,  when 
affirmative  relief  is  claimed  in  such  answer,  or  at  any  time 
afterwards,  may  record  in  the  office  of  the  recorder  of  the 
county  in  which  the  property  is  situated,  a  notice  of  the  pen- 
dency of  the  action,  containing  the  names  of  the  parties  and 
the  object  of  the  action  or  defense,  and  a  description  of  the 
property  in  that  county  affected  thereby.  From  the  time  of 
filing  such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to  have 
constructive  notice  of  the  pendency  of  the  action,  and  only  of 
its  pendency  against  parties  designated  by  their  real  name." 
(Sec.  70,  Code  Civil  Procedure  1887.) 

Our  statute  as  to  the  conveyance  of  realty.  Fifth  Division 
Compiled  Statutes  1887,  provided  as  to  the  recording  thereof 
as  follows :    . 
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**Section  259.  Every  such  conveyance  and  instrument  in 
writing,  acknowledged  or  proved  and  certified  and  recorded  in 
the  manner  prescribed  in  this  chapter,  from  the  time  of  filing 
the  same  with  the  recorder  for  record,  shall  impart  notice  to 
all  persons  of  the  contents  thereof,  and  subsequent  purchasers 
and  mortgagees  shall  be  deemed  to  purchase  and  take  with 
notice. 

^'Section  260.  Every  conveyance  of  real  estate  within  this 
state  hereafter  made,  which  shall  not  be  recorded  as  provided 
for  in  this  chapter,  shall  be  deemed  void  as  against  any  subse- 
quent purchaser  in  good  faith  and  for  a  valuable  consideration 
of  the  same  real  estate,  or  any  portion  thereof,  where  his  own 
conveyance  shall  be  first  duly  recorded." 

There  is  no  question  of  the  good  faith  of  Sinclair  involved 
in  this  case.  That  was  settled  in  his  favor  by  the  findings  of 
the  court,  which  are  not  now  attacked.  He  bought  with  no 
actual  notice.  Furthermore,  he  is  not  bound  by  any  construc- 
tive notice  by  reason  of  the  record  of  the  mortgage,  for  the 
reason,  as  above  noted,  that  the  mortgage  did  not  describe  the 
premises,  which  are  now  the  subject  of  this  action.  The  only 
question  left  is  whether  the  notice  of  lis  pendens  is  such  a 
notice  under  the  recording  laws  that  the  claims  of  the  plaintiff 
set  up  in  the  complaint  shall  take  precedence  of  Sinclair's  deed. 
The  filing  of  the  notice  of  lis  pendens  is  a  statutory  matter, 
and  the  decision  of  this  case  depends  upon  a  construction  of 
our  statutes,  above  quoted.  The  decisions  under  different 
statutes  are  not  in  point.  Looking  to  section  260,  above 
quoted,  and  reviewing  its  terms  seriatim^  and  applying  them 
to  the  facts  in  the  case  at  bar,  we  observe  that  the  deed  of 
Bartlett  to  Sinclair  is,  in  the  language  of  section  360,  '<a  con- 
veyance of  real  estate  within  the  state. ' '  It  was,  following 
the  language  of  the  section  further,  '*not  recorded  as  provided 
for  in  this  chapter."  It  is  therefore,  using  the  section's  lan- 
guage again,  to  <*be  deemed  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estate  or  any  portion  thereof,  where  his  own  convey- 
ance shall  be  first  duly  recorded."     Here  we  meet  the  first 
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question  for  consideration.  Was  the  plaintiff  in  filing  her 
notice  of  lis  pendeJis  a  subsequent  purchaser  ?  We  construed 
these  words  in  Middle  Creek  Ditch  Co.  v.  Htnry,  15  Mont. 
558,  in  which  decision  we  said  : 

**We  are  of  opinion  that  the  word  '^purchaser,''  as  used  in 
section  260  is  not  employed  in  the  broad  sense  as  indicating  all 
acquisitions  of  title  other  than  by  descent.  We  think  that  the 
word  as  here  used  means  simply  a  buyer  in  the  popular  sense 
of  that  term.  The  whole  spirit  of  the  recording  laws  indicates 
this.  We  think  the  section  means  a  buyer  of  the  same  prop- 
erty from  the  same  grantor  in  good  faith,  and  for  a  valuable 
consideration,  and  such  a  buyer  as  records  his  conveyance 
prior  to  any  record  of  conveyance  to  the  first  buyer."  (Page 
575.)  Therefore,  we  are  of  opinion  that  the  plaintiff  in  this 
case,  when  she  filed  her  notice  of  Us  pendens^  was  not  in  any 
sense  a  *<buyer"  of  lot  16,  block  57.  She  was  simply  seeking 
to  fix  a  lien  upon  it  and  enforce  that  lien. 

Proceeding  to  the  further  language  of  section  360,  the  section 
applies  to  a  person  ** where  his  own  conveyance  shall  be  first 
duly  recorded."  Therefore,  applying  this  statute  to  the  facts 
in  the  case  at  bar,  we  must,  to  sustain  appellant's  contention, 
call  a  notice  of  lis  pendens  a  conveyance,  and  must  find  that  it 
was  recorded  before  the  deed  to  Sinclair.  It  is  true  that  the 
notice  was  recorded  before  the  deed;  but  it  is  also  true  that  a 
notice  of  lis  pendens  is  not  a  conveyance  any  more  than  was 
the  person  filing  it  a  purchaser.  The  case  of  Wdf^ock  v. 
IJarlow,  96  Cal.  294,  is  wholly  in  accord  with  the  view  which 
we  have  expressed.     In  that  case  the  court  said  : 

*<Nor  could  the  filing  of  the  lis  pendens^  as  contended  by 
counsel,  operate  as  a  prior  recording  of  a  subsequent  convey- 
ance, so  as  to  make  the  deed  executed  by  the  clerk  to  Brison 
relate  back  to  the  commencement  of  the  action,  as  against  the 
deed  to  Harlow,  which  was  executed  before  the  suit  was 
begun,  and  recorded  before  the  deed  made  by  the  clerk  to 
Brison  was  executed;  for  Brison  was  not  a  subsequent  pur- 
chaser within  the  meaning  of  the  statute.  If  he  acquired  title 
either  under  the  decree  or  deed,  it  must  have  been  upon  other 
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grounds.  Nor  was  the  lis  pendens  such  an  instrument'  as 
the  statute  contemplates.  The  word  ^conveyance'  as  used  in 
sections  1213  and  1214,  of  the  Civil  Code,  is  defined  by  sec- 
tion 1215,  and  the  word  ^instrument'  as  used  in  the  record- 
ing acts,  was  construed  in  Hoag  v.  Howard^  55  Cal.  664, 
where  it  was  held  to  mean  'some  written  paper  or  instrument 
signed  and  delivered  by  one  person  to  another,  transferring 
the  title  to  or  creating  a  lien  on  property,  or  giving  a  right 
to  a  debt  or  duty, '  and  that  it  did  not  include  a  writ  of 
attachment." 

In  Jones  on  Real  Property  and  Conveyancing,  Vol.  II,  a 
work  published  this  year,  the  following  remarks  are  made  as 
to  notice  of  lis  pendensy  in  section  1559  : 

*<The  doctrine  of  lis  penderts,  however  is  not  carried  to  the 
extent  of  making  it  constructive  notice  of  a  prior  unregistered 
deed;  as,  for  instance,  proceedings  to  foreclose  an  unrecorded 
mortgage  do  not  constitute  such  a  lis  pendens  as  would  be 
notice  to  a  purchaser  of  the  mortgaged  property." 

A  rule  thus  applied  to  an  unrecorded  mortgage  would 
equally  apply  to  a  mortgage  which  does  not  describe  the  land 
intended,  and  which  therefore  was  not  notice  to  a  purchaser. 
Upon  the  same  subject  we  find  the  same  author  remarking  as 
follows  : 

"•^ Lis  pendens  is  a  harsh  rule  in  all  cases,  and  especially  so 
under  our  statute,  which  does  not  require  a  filing  or  recording 
in  the  office  of  the  register  of  deeds,  and  a  court  will  not 
extend  its  provisions  beyond  that  absolutely  required  by  the 
strict  necessities  of  the  case.  It  has  never  been  applied,  so 
far  as  our  investigation  goes,  except  where  property,  gen- 
erally real  estate,  has  been  in  actual  litigation  and  the  plead- 
ings disclose  the  identical  property  which  is  the  subject 
thereof."  {Seihel  v.  Bath,  Cal.,  40  Pac.  756.)  '<Only  those 
persons  are  charged  with  notice,  or  are  affected  by  a  lispefi- 
denhy  who  pending  the  suit  purchase  from  a  party  to  the  suit, 
or  derive  title  from  one  so  purchasing." 

We  also  quote  the  following  from  Wade  on  Notice,  section 
360: 
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**Thi8  doctrine,  being  originally  invoked  by  courts  of 
equity,  rather  as  a  measure  of  necessity,  to  prevent  a  failure 
of  justice,  than  On  account  of  its  consistency  with  abstract 
justice,  and  being  employed  to  restrain  mere  strangers  from 
coming  in  pendente  lite,  by  acquiring  an  interest  in  the  subject 
of  litigation,  the  courts  have  uniformly  refused  to  extend  its 
provisions  to  others  who  were  not  purchasers  in  the  strict  sense 
of  the  term.  It  will,  therefore,  not  affect  either  mortgagees, 
whose  securities  are  prior  to  the  suit,  or  to  the  holders  of 
antecedently  acquired  interests  in  the  property." 

Among  many  authorities  in  point  the  respondent  refers  as 
to  the  following:  Hammond  v.  Paxtouy  68  Mich.  393;  Parks 
v.  Jackson,  11  Wend.  442;  Freeman  on  Judgments,  §§  191  to 
201  and  cases;  Wade  on  Notices,  337  et  seq. ;  Jackson  v.  Dick- 
inson, 15  Johns  309;  Parker  v.  Conner,  (note)  45  Am.  Rep. 
187;  Mcllwrath  v.  Hollander,  (note)  39  Am.  Rep.  486.  In 
the  two  cases  last  deferred  to  in  the  Am.  Rep.,  there  are 
v^ry  complete  and  satisfactory  notes  upon  this  subject. 

The  result  of  our  inquiry  is  that  we  are  of  opinion  that  the 
conclusions  of  law  by  the  district  court  are  fully  sustained  by 
the  findings  of  fact  and  the  admissions  of  the  pleadings.  The 
evidence  is  not  brought  up  and  no  question  is  made  as  to  the 
findings  being  sustained  by  the  evidence. 

Judgment  is  therefore  sustained. 

Affirmed. 

Hunt,  J.  concurs.     Pemberton,  C.  J.  not  sitting. 


18  Mont.]  Steele  v.  Gilpatrick.  453 


.  " 


18    4531 
23    117i 


STEELE,     Plaintiff,     v.     GILPATRICK,     as     Registry 

Agent   of  Registration  District  No.   1,  Defendant.      , , 

'  I  18   468 

,  34   27g| 
[Submitted  July  i .  1896.    Decided  July  18.  1896.  ] 

.  Elxctiovs— Sections  of  Poiiticctl  Code  in  ff/rce  eontroUing  rcgistrcUion^  enumerated,—    ' 
Sections  1200. 1200, 1211, 1212.  1218  to  1221,  incluBiveand  ri24  to  1284  Inclusive  of  chap- 
ters. Part  III,  title  II  of  the  Political  Code,  pertaining  to  the  registration  of  voters, 
held  in  force. 

SAiATi— Registration  offices— Time  for  opening.-The  time  for  opening  registration  offlces 
is  controlled  by  the  provisions  of  section  1227,  chapter  8.  Part  III,  title  II  of  the  Po- 
litical Code,  and  the  registration  of  electors,  as  therein  provided,  may  not  lawfully 
begin  before  the  second  Tuesday  of  October  preceding  any  general  election. 

BAViR— Registration  eertiJlcates.Sect\on  1288,  Id.,  prohibiting  registration  and  voting  in 
any  county  other  than  the  one  in  which  the  elector  actually  resides  at  the  time  of  his 
registration  or  in  which  he  will  have  actually  resided  for  thirty  days  before  election 
day,  Is  controlling  as  to  the  character  of  registration  certificates  permitted  to  be 
Issued  by  registry  agents. 

Original  Proceeding.  Action  to  enjoin  opening  of  a 
registration  office  prior  to  the  second  Tuesday  of  October, 
1896.     Writ  issued. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Original  proceeding.  The  plaintiff  brings  this  action  as  a 
taxpayer  to  enjoin  the  defendant,  a  duly  appointed  registry 
agent  for  registration  district  No.  1,  within  and  for  the  county 
of  Lewis  and  Clarke,  from  opening  his  registration  office  on 
any  date  before  the  second  Tuesday  of  October,  1896,  or  from 
registering  the  names  of  qualified  electors  before  said  date,  and 
to  restrain  the  defendant  from  issuing  to  any  one  any  paper 
called  a  state  registration  certificate  during  his  term  of  office — 
all  of  which  acts  he  threatens  to  do  in  violation  of  law.  An 
order  to  show  cause  having  issued,  the  defendant  appeared  by 
general  demurrer. 

C.  B.  Nolauy  E.  A.  Carletoti  and  Henry  C.  Smithy  for 
Plaintiff. 

Henri  J.  Haskell^  Attorney  General,  for  Respondent. 
Hunt,  J. — This  proceeding  is  brought  to  determine  what 
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statutes  are  in  force  regulating  the  registration  of  voters  en- 
titled to  vote  at  general  elections  to  be  held  within  the  state. 

The  original  registration  law  was  enacted  in  1889.  (Laws 
Sixteenth  Session,  page  124.)  To  remedy  inconveniences  and 
defects,  made  plain  by  practical  operation  of  the  law,  in  1893 
the  legislature  made  a  number  of  material  amendments  to  sev- 
eral of  the  provisions  of  the  act  of  1889.  (Laws  of  Montana, 
Third  Session,  page  78.)  Between  the  date  of  the  passage  of 
the  law  of  1889  and  the  amendments  of  1893,  the  code  com 
mission  reported  for  adoption  the  Political  Code,  which  in- 
cluded substantially  the  law  of  1889.  This  reported  code  was 
substantially  adopted  by  the  legislature  on  February  25,  1895. 
Then  there  were  several  new  statutes  pertaining  to  registra- 
tion passed  in  1895. 

In  the  codes  as  published  (^Montana  Codes  Annotated,  1895) 
the  chapter  pertaining  to  the  registration  of  voters  is  very  con- 
fusing. (Chapter  3,  §  1200  et  seq,,  -Political  Code.)  It  ap- 
parently contains  all  the  laws  passed  upon  the  whole  subject 
of  registration,  that  is  the  act  of  1889,  the  amendatory  act  of 
1893  and  the  neiv  acts  of  1895. 

As  thet*e  is  an  entire  irretsoDoilability  betweeii  many  of  the 
provisions  of  the  chapter  as  published,  we  faave-ree^rted  to 
those  sections  of  the  code  which  lay  down  rules  of  construc- 
tion to  aid  us  in  selecting  the  statutes  which  must  control. 

By  section  5181  of  the  Political  Code  (March  13,  1895)  it  is 
expressly  provided  that  *  *  '*all  acts  of  the  third  and 
fourth  sessions  of  the  legislative  assembly  of  the  state  of  Mon- 
tana shall  be  and  remain  in  full  force  and  effect  in  like  manner 
as  if  enacted  after  the  adoption  of  the  four  codes,  namely : 
The  Code  of  Civil  Procedure,  the  Penal  Code,  the  Civil  Code 
and  the  Political  Code,  notwithstanding  the  provisions  of  sec- 
tions 5160  and  5161  of  the  Political  Code,  nor  any  provision 
of  either  of  said  codes  to  the  contrary;  and  all  acts  of  the 
fourth  session  of  the  legislative  assembly  amending  or  repeal- 
ing any  provision  of  either  of  said  codes,  shall  be  observed  in 
compiling  and  printing  thereof,  so  that  such  repealed  provision 
shall  be  omitted  and  amendments  inserted  in  lieu  of  the  orig- 
inal provision." 
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It  was  also  provided  by  section  5184  of  the  Political  Code 
that  :  '*  If  any  of  the  acts  or  parts  of  acts  herein  enumerated 
are  in  conflict  with,  or  are  inconsistent  with  any  of  the  pro> 
visions  of  the  said  codes  enumerated  in  section  5183,  of  this 
act,  or  any  of  them,  the  acts  or  parts  of  acts  herein  enumer- 
ated are  to  be  considered  and  construed  as  amendments  to  the 
re8p)ective  code  or  codes,  whose  provisions  they  are  in  con- 
flict with,  or  are  inconsistent  with,  it  being  intended  hereby 
that  all  of  the  acts  or  parts  of  acts  herein  enumerated  shall  be 
the  law  of  the  state  of  Montana,  upon  the  respective  subjects, 
to  far  as  they  are  inconsistent  with  the  provisions  of  the  said 
codes,  or  any  of  them,  except  as  herein  provided." 

By  section  6185,  approved  March  13th,  1895,  it  was  pro- 
vided that  if  any  of  the  acts  or  parts  of  acts  enumerated  in 
said  section  were  in  conflict  with  any  acts  passed  by  the  fourth 
legislative  assembly  of  the  state,  the  acts  passed  by  the  fourth 
legislative  assembly  shall  be  considered  and  construed  as  re- 
pealing such  acts,  or  parts  of  acts  enumerated  in  said  section. 

By  section  5186  certain  acts  were  enumerated  and  declared 
to  be  in  full  force  and  effect  Included  in  this  enumeration  . 
we  find  :  *  'An  act  to  amend  an  act  entitled  <an  act  to  pro- 
vide for  the  registration  of  the  names  of  electors  and  to  prevent 
frauds  at  elections  approved  March  8th.  1889,'  approved 
March  8th,  1893." 

It  therefore  follows  from  these  statutory  rules  that  the  laws 
of  1893  and  the  laws  of  1895  are  in  force.  If  they  conflict 
with  any  sections  adopted  as  reported  by  the  Code  commission 
the  Code  sections  fall ;  but  where  there  is  no  inconsistency, 
the  Code  sections  must  stand. 

Without  entering  further  into  the  details  of  the  history  of 
the  several  amendments,  we  have  concluded  to  make  the  mat- 
ter as  plain  and  simple  as  possible  by  compiling  the  statutes 
now  in  force  in  the  order  in  which  they  stand  as  published, 
appending  to  several  of  the  provisions  such  brief  observations 
as  may  seem  appropriate  in  explanation  thereof. 

Section  1200. 

Section  1209.     Section  1209  is  from  the  laws  of  1895.     The 
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oath  prescribed  is  general  in  its  application  to  persons — citi- 
zens at  the  time  they  may  register — ^and  as  such  must  prevail. 
But  it  makes  no  provision  for  persons  who  have  declared  their 
intention  to  become  citizens,  but  who  cannot  by  reason  of 
legal  disqualification  take  out  their  final  papers  until  after 
registration  closes,  but  who  may  be  able  to  so  qualify  before 
election  day.  (See*  note  to  §  1228.) 
Section  1211. 

Section  1212.     This  section  is  from  the  law  of  1895^  and  is 
the  provision  applicable  to  persons  fully  naturalize<l  at  the 
time  of  application  for  registration,  and  as  to  such  persoas  is 
controlling.     But  if  a  person  presents  himself  for  registration 
and  presents  his  declaration  of  intention  to  become  a  citizen, 
but  who  by  reason  of  legal  disqualification  cannot  become  a 
citizen  until  after  registration  closes  and  before  election  day, 
such  person  may  be  registered  and  is  brought  within  the  pro- 
visions of  section  1230. 
Section  1218. 
Section  1219. 
•     Section  1220. 
Section  1221. 
Section  1224. 
Section  1225. 
Section  1226. 
Section  1227. 

Section  1228.  This  section  is  from  the  laws  of  1893.  So 
much  of  it  as  applies  to  persons  who  are  full  citizens  at  the 
time  of  registration  is  included  in  section  1209.  (See  note 
§  1209.)  But  it  must  stand  as  the  law  governing  the  regis- 
tration of  any  persons  who  may  have  declared  their  intention 
to  become  citizens  but  who,  by  legal  disqualifications,  cannot 
take  out  their  final  papers  until  after  registration  closes,  yet 
who  honestly  intend  to  take  out  such  final  papers  before 
election,  day.  (See  note  to  §  1209  and  §  1230.) 
Section  1229. 

Section  1230.     The  object  of  the  foregoing  section  (1230) 
was  evidently  to  cover  the  few  cases  that  might  arise  of  per- 
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sons  who  had  declared  their  intention  to  become  citizens  of  the 
United  States,  but  who  could  not  take  out  their  final  papers 
until  the  tim'e  intervening  between  the  close  of  registration  and 
election  day.  Thus  a  man  who  had  declared  his  intention  to 
become  a  citizen  upon  the  first  day  of  November,  1894,  (unless 
in  special  instances)  could  not  take  out  his  final  naturalization 
papers  until  November  1,  1896.  Registration  however  will 
close  before  November  1,  but  election  day  will  not  occur 
until  November  3.  To  cover  such  a  case  section  1230  must 
stand.  It  permits  the  registration,  provided  the  applicant* 
swears  that  he  will  be  entitled  to  become  a  naturalized  citizen, 
and  will  become  one  before  election  day,  and  provided,  as  gen- 
erally required  by  the  registration  laws,  he  exhibits  his 
declaration  of  intention  and  otherwise  is  qualified  generally  to 
register. 

Section  1231. 
Section  1232. 

Section  1233.  The  foregoing  section  (1233)  is  from  the 
laws  of  1893.  By  the  original  registration  law  of  1889,  an 
elector  could  receive  what  was  called  a  ^<  territorial  or  state 
registry  certificate"  from  his  registry  agent,  and  upon  its  ex- 
hibition to  a  registry  agent  in  another  district  within  the 
county  in  which  the  elector  registered,  or  any  otJier  county^  he 
could  register  a  second  time  and  vote.  But  the  legislature  of 
1893  materially  changed  this  provision  of  the  law  and  ex- 
pressly prohibited  the  registration  or  voting  in  any  county 
other  than  the  one  in  which  the  elector  actually  resides  at  the 
time  of  his  registration,  or  in  the  county  in  which  he  will  have 
actually  resided  for  thirty  days  before  election  day.  The 
only  privilege  accorded  by  section  1233,  now  in  force,  is  that 
an  elector  who  is  registered  may,  if  he  moves  from  one  elec- 
tion district  to  another  within  the  same  county  in  which  he 
registered,  vote  in  the  district  into  which  he  has  moved  in  the 
same  cmmty^  provided,  he  has  obtained  the  certificate  allowed 
by  section  1233,  and  provided,  he  presents  this  certificate 
within  the  period  of  registration  to  the  registration  agent 
within  the  election  district  to  which  he  has  moved,  and  pro- 
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vided,  his  name  is  registered  the  second  time  .as  required  by 
said  section.  But  it  must  be  understood  that  under  the  regis- 
tration law  of  the  state  now  in  force,  there  is  no  way  whatso- 
ever by  which  an  elector  may  vote  unless  his  name  appears 
upon  the  registration  books  of  the  county  in  which  he  actually 
resides  at  the  time  of  his  registration,  or  in  which  he  will  have 
actually  resided  for  thirty  days  before  election  day.  This  im- 
portant prohibition  also  appears  by  section  1234,  to  follow. 
The  section  only  gives  a  right  in  certain  cases  to  a  registered 
voter  to  vote  in  a  district  other  than  where  he  first  re^ristered. 
But  he  cannot  vote'  under  any  circumstances  in  any  couuty  ex- 
cept where  he  first  registered  and  lives,  nor  unless  registered 
before  registration  closes. 

Section  1234. 

There  are  several  other  provisions  in  the  chapter  pertaining 
to  registration  applying  to  special  elections  held  for  any  pur- 
pose in  any  county,  but  as  they  are  wholly  immaterial  to  the 
laws  governing  the  registration  of  voters  at  general  elections, 
they  need  not  be  considered. 

The  demurrer  is  therefore  overruled,  and  it  is  hereby 
ordered  that  a  writ  issue  enjoining  and  restraining  the  defend- 
ant from  opening  his  registration  office,  and  from  registering 
names  of  electors  at  any  time  before  the  second  Tuesday  of 
October.  1896,  and  restraining  him  from  issuing  any  regis- 
tration certificates  other  than  those  provided  for  by  section 
1233,  referred  to  above. 

De  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 
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ROSENSTEIN,    Respondent,  v.  COLEMAN,  et  al.,    Ap- 
pellants. 

[Submitted  July  7, 1896.    Decided  August  4, 1896.1 

AF8TQNMKNT  FOK  Bknkfit  OF  Crkditors— SalM  OH  cTtdU— Validity. —AntMsXgameut 
for  the  benefit  of  creditors  which  empowers  the  asslguee  to  sell  and  dispose  of  the 
assigned  property  as  he  may  deem  best,  either  for  cash,  or  on  time,  or  for  credit,  1 « 
fraudulent  and  void  as  to  creditors. 

SAifB—5am«-Fratidu/ent<n/ent.— Section  281,  Fifth  Division  of  the  Compiled  Statutes 
making  the  question  of  fraudulent  Intent  In  all  conveyances  one  of  fact  and  not  of 
law.  does  not  preclude  the  court  from  adjudging  fraudulent  an  assignment  which  on 
Its  face  permits  the  asblgnee  to  sell  on  credit,  since  an  Intention  to  hinder,  delay  and 
defraud  creditors  Is  a  necessary  legal  Inference  from  a  provision  permltthig  credit 
sales,  and  Is  as  conclusive  upon  the  assignor  as  If  he  had  In  express  terms  admitted 
a  fraudulent  Intent. 

Appeal  from  Second  Jvdicial  Districty  Silver  Bow  County. 

Action  by  assignee  for  conversion.  Judgment  was  rendered 
for  the  plaintiff  below  by  McHatton,  J.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  plaintiff,  Anna  Rosenstein,  brought  this  action  as  the 
assignee  fox  the  benefit  of  the  creditors  of  Isadore  Rosenstein. 
She  sued  the  defendants,  who  were, '  respectively ,  a  justice  of 
the  peace  and  a  constable  of  Silver  Bow  county.  Her  com- 
plaint alleged  that  Isadore  Rosenstein  assigned  his  stock  in 
trade,  consisting  of  merchandise,  to  her  for  the  benefit  of  his 
creditors;  that  she  accepted  the  trust  and  took  possession,  but 
that  after  the  assignment  and  after  her  possession,  the  said 
constable,  McNichols,  levied  upon  and  attached  all  of  the  prop- 
erty described  in  the  assignment  and  ousted  her  of  possession. 
She  demanded  judgment  for  $2,680,  the  value  of  the  articles 
alleged  to  have  been  wrongfully  taken  from  her  possession  as 
assignee. 

The  deed  of  assignment  is  attached  to  the  complaint,  and, 
among  other  things,  contains  the  following:  ^'But  in  trust 
and  confidence,  however,  to  sell  and  dispose  of  the  said  prop- 
erty, real  and  personal,  and  to  collect  the  said  choses  in  ac- 
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tion,  using  a  reasonable  discretion  as  to  the  times  and  modes 
of  selling  and  disposing  of  said  property  as  the  said  second 
party  may  deem  best,  either  for  cash,  or  on  time  or  for  credit, 
or  at  public  auction  or  private  sale,  and  to  collect  the  said 
choses  -in  action  and  accounts,  with  the  right  to  compound  for 
the  same,  but  to  use  all  due  diligence  and  haste  in  so  dispos- 
ing of  and  collecting  the  said  property  and  effects  to  the  end 
that  the  said  creditors  of  the  said  first  party  may  not  be 
hindereil  or  delayed  in  the  receipt  of  their  several  claims  and 
demands  against  the  said  first  party;  and  to  dispose  of  the  sums 
of  money  so  realized  and  collected  as  follows  f ' 

A  general  demurrer  was  interposed  by  the  defendants,  but 
was  overruled.  Defendants  answered  admitting  the  execution 
of  the  assignment,  but  denying  that  by  said  instrument  any 
title  or  interest  vested  in  the  plaintiff  as  assignee  for  the  bene- 
fit of  the  creditors  of  Isadore  Rosenstein,  or  otherwise;  deny- 
ing possession  of  plaintiff  as  alleged;  denying  that  the  instru- 
ment constituted  an  assignment  for  the  benefit  of  creditors  and 
denying  that  defendants  wrongfully  withhold  possession.  The 
defendants  then  averred  that  in  certain  actions  by  creditors  of 
Isadore  Rosenstein  judgments  were  duly  rendered  against  said 
Isadore  Rosenstein,  and  that  on  September  9,  1893,  ilnder  the 
authority  of  certain  executions  duly  issued  by  the  justice  of 
the  peace,  the  property  included  in  the  said  pretended  assign- 
ment was  levied  upon  and  duly  sold,  and  the  proceeds  of  the 
sale  applied  to  the  payment  of  the  judgments  of  the  first  and 
second  attaching  creditors.  It  was  further  alleged  that  the 
said  pretended  assignment  was  made  by  Isadore  Rosenstein 
with  intent  to  hinder,  delay  and  defraud  his  creditors,  and  was 
and  is  absolutely  void,  and  that  plaintiff  never  had  as  assignee 
for  the  benefit  of  the  creditors  of  said  Isadore  Rosenstein  any 
right,  title  or  interest  to  the  property  mentioned. 

The  plaintiff  by  replication  denied  that  the  property  was  at 
the  time  of  the  levy  the  subject  of  attachment  or  sale,  but 
averred  that  it  was  in  possession  of  the  plaintiff  as  assignee; 
denied  that  the  assignment  was  made  with  intent  to  hinder, 
delay  or  defraud  the  creditors  of  the  said  Isadore  Rosenstein, 
and  denied  all  other  averments  of  defendants'  answer. 
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There  was  a  trial  before  a  jury,  and  a  verdict  rendered  in 
behalf  of  plaintiff,  assessing  her  damages  at  $1,500,  the  value 
of  the  property  at  the  time  of  the  levy  of  attachments  by  the 
defendants.  A  motion  for  a  new  trial  was  overruled.  The 
defendants  appeal  from  the  judgment  and  from  the  order  over- 
ruling their  motion  for  a  new  trial. 

Charles  H.  Leonard,  for  Appellant. 

The  provision  of  the  deed  of  assignment  which  vests  in  the 
assignee  the  power  to  sell  for  credit  and  thus  enables  her  to 
delay  the  creditors  indefinitely  is  conclusive  evidence  of  fraud 
and  therefore  the  assignment  is  void  as  to  all  creditors  not 
assenting  thereto.  {^Hutchinson  v.  Lord,  1  Wis.  286,  60  Am. 
Dec.  381;  Keep  v.  Sanderson,  2  Wis.  42,  12  Wis.  391;  Bar- 
ney  v.  Oriffin,  2  N.  Y.  365;  Nicholson  v.  Leavitt,  6  N.  Y. 
510,  57  Am.  Dec.  499;  Burdick  v.  Post,  6  N.  Y.  522;  Rap- 
alee  V.  Stewart,  27  N.  Y.  310;  Brigham  v.  TiUinghart,  15 
Barb.  618;  Meachem  v.  Sterne,  9  Paige  405-6;  Sxdton  v. 
Ilanfwd,  11  Mich.;  Wilhdm  v.  Byles,  60  Mich.  561;  Green- 
leaf  y.  Bodes,  2  Minn.  264;  Truit  Bros,  cfe  Co.  v.  Caldwell, 
3  Minn.  364;  Bennett  v.  Elliston,  23  Minn.  242;  Paige  v. 
Olcott,  28  Vt  469;  Porter  v.  WiMiams,  50  Am.  Dec.  519; 
Gates  V.  Andrews,  97  Am.  Dec.  764;  Gardner  v.  Bank,  95 
III.  298;  Baldwin  v.  Peat,  75  Am.  Dec.  806;  Sumner  v. 
Hicks,  2  Black,  U.  S.  532;  McC leery  v.  AUen,  7  Neb.  21, 
American  Exchange  Bank  v.  Inloes,  7  Md.  173,  69  Am.  Dec. 
192;  Sprecht  v.  Parsons,  25  Pac.  fiep.,  Utah,  730.) 

W.  I.  Lippincott  and  W.    W.  Dixon,  for  Respondent. 

To  hold  a  power  to  sell  on  credit  to  be  conclusive  evidence 
of  fraudulent  intent,  as  a  matter  of  law,  would  seem  to  be 
in  direct  violation  of  section  231,  Fifth "  Division  Compiled 
Statutes  of  1887.  {Billings  y.  B tilings,  2  Cal.  107;  Smith 
V.  Craft,  123  U.  S.  441;  Baldwin  v.  Peet,  22  Texas 
806.)  The  main  question  is  discussed  at  length,  and  many  of 
the  authorities,  pro  and  con,  cited  in  Burrill  on  Assignments 


462  KosENSTEiN  V.  Coleman.  [Jane  T.'96 

(5th  Ed.)  sections  221  to  224.  It  is  there  shown  that  the 
courts,  in  a  majority  of  the  states  where  the  question  has 
arisen,  have  decided  against  appellants'  contention  here.  The 
decisions  of  the  New  York  courts  are  in  favor  of  appellants' 
position;  but  in  that  state  the  contrary  doctrine  was  originally 
held  and  had  the  distinguished  sanction  of  Chancellor  Wal- 
worth.    {Rogers  v.  De  Forest,  7  Paige,  Ohio,  272.) 

A  sale  on  credit,  with  security  and  interest,  will  in  many 
cases,  be  for  the  interest  of  the  creditors,  and  the  assignee 
should  be  allowed  to  exercise  a  reasonable  and  honest  discre 
tion  in  the  matter.  {Conkling  \.  Conrad^  6  Ohio  St.  620.) 
The  grant  of  a  power  to  sell  on  credit  is  a  very  useful  and  fre- 
quently necessary  grant  and  raises  no  presumption,  condosive 
or  otherwise,  of  fraudulent  intent.  In  addition  to  the  author- 
ities cited  in  Burrill  on  Assignments,  section  221,  on  this 
point,  see  :  Chrlstoplier  v.  Covington^  2  B.  Mon.  (Ky.)  357; 
Gilmer  v.  Earnhardt^  1  Jones  (N.  C.)  559;  Neally  v.  Ambrose^ 
38  Mass.  185;  Berry  v.  Uayden,  7  Iowa  469;  Kellogg  v. 
Midler,  68  Texas,  182;  Moody  v.  Carroll,  71  Texas  143; 
Myer  v.  Black,  (New  Mexico)  16  Pac.  Rep.  320;  Wilhoit  v. 
Lyorui,  (Cal.)  33  Pac.  Rep.  325;  Peters  v.  Bain,  133  U.  S. 
670. 

Hunt,  J. — The  important  question  in  this  case  is  whether 
an  assignment  which  empowers  the  assignee  to  sell  and  dispose 
of  the  assigned  property  as  he  may  deem  best,  either  for  cash, 
or  on  time  or  for  credit,  is  fraudulent  and  void  as  to  creditors. 
The  district  court  held  it  was  not,  and  submitted  the  question 
of  fraud  to  a  jury.  But  after  careful  consideration  we  under- 
stand the  law  to  be  that  such  an  instrument  is  fraudulent. 

It  is  a  well  established  principle  that  a  debtor  making  an 
assignment  can  authorize  no  delay  whatever,  except  such  as 
is  necessarily  incident  to  the  creation  of  the  trust.  This  prin- 
ciple is  thus  stated  by  Gardner,  J. ,  in  NichoUon  v.  Leavitt^ 
2  Selden  fN.  Y.)  510  :  *<It  has  always  been  understood,  that 
where  an  individual  has  incurred  an  obligation  to  pay  money, 
the  time  of  payment  was  an  essential  part  of  the  contract;  that 
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wbeD  it  arrived  the  law  demanded  an  immediate  appropriation 
by  the  debtor,  of  his  property  in  discharge  of  his  liability,  and 
if  he  failed,  would  itself,  by  its  own  process,  compel  jbl  per- 
formance of  the  duty.  The  debtor,  by  the  creation  of  a  trust, 
may  direct  the  application  of  his  property,  and  may  devolve 
the  duty  of  making  the  appropriation  upon  a  trustee.  This 
the  law  permits,  and  such  delay  as  may  be  necessary  for  that 
purpose.  But  the  debtor  cannot  in  this  way  avoid  the  obliga. 
tion  of  immediate  payment,  or  extend  the  period  of  credit 
without  the  consent  of  the  creditor.  The  attempt  to  do  this, 
however  plausible  may  be  the  pretense,  is  in  conscience  and  in 
law,  a  fraud  and  nothing  else."  This  language  was  approved 
of  by  the  New  York  court  of  appeals  in  Dunham  v.  Waterman^ 
17  N.  Y.  9. 

The  argument  is  advanced  that  this  discretionary  power 
vested  in  the  assignee  may  result  advantageously  to  the  cred- 
itors by  avoiding  a  sacrifice  of  the  goods  included  in  the 
assignment.  This  is  likewise  answered  by  the  rule  that  the 
debtor  cannot  by  any  assignment  avoid  the  obligation  of 
immediate  payment  when  the  debt  is  due.  He  cannot  without 
his  creditors'  consent  extend  the  period  of  credit.  Provisions, 
therefore,  in  an  assignment,  ''by  which  it  appears  that  the 
debtor,  at  the  time  of  its  execution  intended  to  prevent  the 
immediate  application  of  his  property  to  the  payment  of  his 
debts,  will  make  the  instrument  void  as  to  such  creditors  as 
are  hindered  and  delayed."     {McCleery  v.  Allen,  7  Neb.  21.) 

It  has  been  further  laid  down  that  if  an  assignment  contain- 
ing a  clause  authorizing  a  sale  on  credit  is  valid,  it  follows 
that  the  debtor  has  a  right  to  confer  the  power.  But  if  the 
owner  of  the  property  has  vested  the  discretion  in  his  assignee, 
unless  it  is  fraudulently  exercised,  '  'equity  cannot  interpolate 
a  provision  that  the  fund  shall  be  disposed  of  and  the  money 
realized  according  to  the  discretion  of  the  chancellor.'^ '^  [Nich- 
olson V.  Leavittj  supra,) 

It  is  earnestly  contended  by  the  respondent  that  by  section 
2ol,  Fifth  Division  of  the  Compiled  Statutes,  the  court  is  pre- 
cluded from  adjudging  the  assignment  fraudulent  because  of 
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tbe  provisions  on  its  face.  This  is  equivalent  to  saying  that  a 
positive  intent  to  defraud  creditors  must  exist  in  order  to  make 
the  assignment  illegal,  and  that  the  statute  above  cited  makes 
the  question  of  fraudulent  intent  a  question  of  fact,  and  not  of 
law.  We  find  the  very  same  statute  was  in  force  in  New  York 
when  the  several  decisions  in  that  state  declaring  assignments 
which  authorized  sales  on  credit  to  be  invalid,  were  rendered. 
(2  N.  Y.  Revised  Statutes  137,  §  4.) 

It  was  urged  in  the  court  of  errors  of  that  state,  in  1833,  in 
the  case  of  Cunning Jiam  v.  Freeborn^  11  Wend.  241,  that  the 
supposed  determination  of  the  question  of  fraudulent  intent 
belonged  to  the  jury  and  not  to  the  cpurt.  It  was  there  held 
that  in  a  court  of  equity  the  chancellor  must  determine  the 
question  upon  all  the  facts  in  the  case  before  him,  whether 
upon  complaint  and  answer  or  pleadings  and  proofs,  and  come 
to  a  conclusion  such  as  a  jury  would  be  bound  by  the  law  to 
find.  The  court,  by  Nelson,  J.,  there  said  :  **lt  could  never 
have  been  intended  by  this  statute,  nor  could  it  be  endured  in 
principle  or  practice,  that  the  verdict  of  the  jury  should  be 
conclusive  if  against  law  and  evidence,  or  that  the  answer  of  a 
defendant,  disclaiming  a  fraudulent  intent,  though  it  admits 
facts  from  which  such  intent  is  a  necessary  or  legal  inference, 
shall  still  be  conclusive  upon  the  point.  ***♦*♦ 
^  The  true  doctrine  on  this  subject,  notwithstanding  the  stat- 
ute, I  apprehend,  is,  that  if  there  is  any  provision  in  the  deed 
of  assignment,  or  any  fact  admitted  in  the  answer,  which  is 
per  86  fraudulent  according  to  the  law  of  the  case,  it  is  so,  the 
denial  of  the  fraudulent  intent  to  the  contrary  notwithstanding; 
that  fraud  in  fact  is  a  question  compounded  of  law  and  fact, 
which  is  to  be  found  by  the  jury  in  a  court  of  law,  under 
proper  direction  duly  observed  by  them,  and  may  be  by  the 
chancellor  in  a  court  of  equity;  that  any  set  of  facts,  or  any 
intention  to  be  fraudulent,  must  be  a  violation  of  some  prin- 
ciple of  law  since  the  revised  statutes  as  well  as  before;  and 
when  the  violation  of  the  principle  is  admitted  by  the  admis- 
sion of  the  facts,  the  intent  is  the  natural  and  necessary  conse- 
quence, and  the  denial  is  senseless  and  idle.     Where  there  is 
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no  law,  there  is  no  transgression;  and  where  the  law  exists 
and  the  transgression  is  admitted,  the  intent  follows  as  a  legal 
inference.  The  admission  of  facts  which  are  per  ae  fraudulent 
in  judgment  of  law,  are  as  much  so  and  as  conclusive  upon  the 
defendant  as  if  he  had  in  express  terms  admitted  a  fraudulent 
intent  m  his  answer;  and,  in  such  a  case,  any  subsequent  dis- 
claimer of  such  intent  will  not  avail  him.  It  will  not  be  en- 
titled to  credit;  neither  is  his  disclaimer  after  the  admission  of 
facts  which  are  of  themselves  fraudulent  against  creditors;  for 
the  legal  intent,  from  these  facts,  is  stronger  than  the  mere 
admission  of  it  subsequently  denied. 

There  was  a  class  of  cases  familiar  to  the  profession,  by 
which  the  acts  of  parties  were  pronounced  fraudulent  and  void 
in  law  as  against  creditors,  in  the  absence  of  any  fraudulent 
intent,  and  under  a  concession  by  the  courts  that  there  was 
none.  (3  Johns.  Ch.  Rep.,  481;  8  Cowen's  Reports,  406;  4 
Wendell's  Reports,  300.)  The  doctrine  of  these  cases  was  ar- 
raigned in  this  court  in  Jackson  v.  Seward^  8  Cowen's  Re- 
port, 400,  and  all  questions  of  fraud  were  supposed  to  be  put 
upon  the  footing  of  a  fraudulent  intent  by  the  decision  in  this 
case.  The  provision  of  the  revised  statutes  making  all  ques- 
tions of  fraudulent  intent  a  question  of  fact,  and  not  of  law, 
was  no  doubt  intended  to  settle  definitively,  by  enactment,  the 
above  litigated  question,  and  all  others  of  a  like  nature  Such 
is  the  effect  of  the  note  of  the  revisors  to  this  section." 

In  Dunham  v.  Waterman^  cited  above,  the  reasoning  of 
Judge  Nelson  is  regarded  as  '* clear  and  conclusive."  '*It 
follows,"  say  the  court,  *'from  the  reasoning  of  Mr.  Justice 
Nelson,  which  I  regard  as  unanswerable,  that  wherever  an  as- 
signment contains  provisions  which  are  calculated,  p€7'  se^  to 
hinder,  delay  or  defraud  creditors,  although  the  fraud  must  be 
passed  upon  as  a  question  of  fact,  it  nevertheless  becomes  the 
duty  of  the  court  to  set  aside  the  finding,  if  in  opposition  to 
the  plain  inference  to  be  drawn  from  the  face  of  the  instru- 
ment. A  party  must,  in  all  cases,  be  held  to  have  intended 
that  which  is  the  necessary  consequence  of  his  acts." 

We  regard  the  argument  of  the  foregoing  opinions  as 
Vol.  XVIII.-30 
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thoroughly  sound.  The  obvious  practical  tendency  and  oper- 
ation of  permitting  failing  debtors  to  give  their  assignees  dis- 
cretion to  sell  on  credit  is  to  abuse  the  confidence  of  creditors 
and  to  hinder  and  delay  those  who  have  a  right  to  their  money 
without  any  delay  other  than  such  as  of  course,  is  <  incidental 
and  necessary  to  the  existence  of  the  trust  or  the  exercise  of 
the  power."  Dunham  v.  Wa;termany  supra.  If  they,  the 
creditors,  wish  the  property  sold  on  credit,  they  have  a  right 
to  so  determine,  but  the  debtor  or  his  trustee  of  his 
selection  cannot  take  away  that  right.  (Barney  v.  Griffin^ 
2  N.  Y.  366.) 

The  Supreme  Court,  of  Illinois,  in  Bowen  v.  Parkhurst^ 
24  111.  258,  say  there  is  reason  in  the  view  that  the 
tendency  and  effect  of  such  assignments  is  to  hinder,  delay 
and  defraud  creditors.  *'The  assignment,"  say  the  court, 
'*  withdraws  all  the  debtor's  property  from  the  reach  of 
legal  process,  and  leaves  it  where  the  creditors  cannot  reach 
it  in  any  other  manner  than  by  the  exercise  of  the  discretion 
of  the  assignees.  The  assignee  has  it  in  his  power  to  place  the 
creditors  at  defiance,  until  he  shall  have  converted  the  prop- 
erty into  the  means  of  payment  at  private  sale  on  credit,  on  such 
terms  as  he  in  his  judgment  may  deem  best,  and  most  for  the 
interest  of  the  parties  concerned.  This  power  to  sell  at  pri- 
vate sale,  on  the  most  advantageous  terms,  involves  a  right  to 
delay  the  sale  as  long  as  the  assignee  thinks  proper.  The  sale 
may  be  made  on  any  terms  of  credit  he  thinks  best,  and  in  this 
way  the  creditors  may  be  indefinitely  hindered  and  delayed. 
An  insolvent  debtor  ought  not  to  have  the  power,  under  color 
of  providing  for  his  creditors,  of  placing  his  property  beyond 
their  reach,  in  the  hands  of  trustees  of  his  own  selection,  and 
take  away  the  right  of  the  creditors  to  have  the  property  con- 
verted into  money  for  their  benefit,  without  delay.  They 
alone  should  have  the  right  to  determine  whether  the  property 
shall  be  sold  on  credit,  and  any  conveyance  which  takes  away 
this  right,  ought  not  to  be  upheld;  for  it  is  a  conveyance  to 
hinder  and  delay  creditors,  and  within  th^  very  teeth  of  the 
statute."     (See  also  Whipple  v.  Pope,  33  111.   334;  Hutchin- 
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son  V.  Lordj  1  Wis.  286,  and  Gardner  v.  Com.  Ndtional  Bank^ 
96  lU.  298.) 

Borrill  on  Assignments,  section  190,  reviews  the  decisions 
of  the  various  states  npon  the  question  under  consideration. 
We  have  examined  the  many  cases  cited  in  that  author's  text, 
and  our  opinion  is  that  the  New  York,  Illinois  and  Wisconsin 
decisions  stand  upon  the  sounder  basis,  and  that  the  insertion 
of  a  clause,  which  permits  the  assignee  to  sell  on  credit,  in  its 
tendency  and  operation  and  effect  hinders  and  delays  creditors, 
and  that  as  the  assignor  is  in  law  deemed  to  have  intended  all 
the  consequences  which  naturally  flow  from  the  provisions  of 
the  assignment  made,  the  intent  to  hinder,  delay  and  defraud 
becomes  a  necessary  legal  inference  from  the  provision  itself. 
(Burrill  on  Assignments  Sec.  309.) 

It  is  urged  that  the  direction  to  the  assignee  to  use  all  dili- 
gence  in  disposing  of  and  collecting  the  property  and  effects 
to  the  end  that  the  creditors  *  *  *  '<may  not  be  hindered 
or  delayed"  in  the  receipt  of  their  several  demands  is  a 
restriction  against  any  abuse  of  power  by  the  assignee.  But 
if  the  discretionary  power  to  sell  on  credit  is  of  itself  sufficient 
to  avoid  the  assignment,  a  restriction  confining  the  exercise  of 
that  power  within  the  limits  of  due  diligence  to  the  end  that 
creditors  may  not  be  hindered  or  delayed  is  unavailing.  The 
power  as  well  as  the  restrictions  being  inconsistent  with  the 
rights  of  creditors  the  trust  itself  falls.  (Burrill  on  Assign- 
ments, Sec.  147.) 

It  is  therefore  ordered  that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  is  remanded  with  instructions 
to  sustain  the  demurrer  to  plaintiff's  complaint. 

Reversed, 

Db  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


18    408 

&    418 


468  O.  U.  Co.  V.  C.  F.  F.  Co.  [June  T. '96 


OMAHA  UPHOLSTERING  COMPANY,    Respondent,  v. 

CHAUVIN-FANT    FURNITURE    COMPANY, 

Appellant. 

[Submitted  July  8, 1896.   Deoided  August  4, 1896.] 

Attaghmbnt— Ifofion  to  diMolve^SpeciJlcalUm  of  aroumte.—Under  section  TXtn  of  the 
Code  of  Ciril  Procedure  (1887)  providing  that  the  defendant  in  attachment  may  apply 
on  motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  court  in  which  the  action  la 
brought,  tliat  the  attachment  be  discharged  on  the  ground  that  the  writ  was  Improp- 
erly issued,  both  the  notice  and  motion  should  speelfleally  state  the  grounds  upon 
which  the  motion  is  based.  The  plaintiff  cannot  be  required  to  resort  to  an  affldaTit 
filed  lin  support  of  the  motion  in  order  to  determine  the  grounds  upon  which  the 
defendant  may  be  intending  to  ndy. 

8am&—Samey—MerUB  of  Action.— Oh  motion  to  discharge  an  attachment  on  the  ground 
that  the  writ  was  improperly  issued,  it  Is  not  wtthln  the  scope  of  the  inquiry  to  try 
the  merits  of  the  main  action.    (NetoeU  y.  WhUvfell,  16  Mont.  248,  cited.) 

Appeal /rom  Second  Jvdicial  District^  Silver  Bow  County. 

Action  on  account.  Defendant's  motion  to  dissolve  the 
attachment  was  denied  by  Speer,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

So  far  as  necessary  to  explain  the  point  involved  in  ithis 
case  the  following  facts  may  be  stated  : 

This  was  an  action  by  the  plaintiff  against  the  defendant  to 
recover  the  sum  of  $1,823.00,  alleged  to  be  due  by  defendant 
and  for  goods  sold  and  delivered  by  certain  mercantile  firms  to 
defendant,  which  said  fiims  assigned  their  accounts  to  plaintiff 
for  a  valuable  consideration  and  before  the  commencement  of 
this  suit.  On  February  4th,  1895,  an  attachment  was  issued 
by  plaintiff  against  the  defendant's  property.  On  February 
13th,  1895,  the  defendant  moved  to  set  aside  the  attachment 
'*on  the  grounds  and  for  the  reason  as  set  forth  in  the  affi- 
davits on  file  in  this  cause  and  made  a  part  of  this  motion,  and 
in  all  papers  on  file,  and  that  the  writ  was  improperly  issued." 

The  affidavits  filed  are  quite  lengthy,  the  substance  of  them 
being  :  that  the  defendant  did  not  owe  the  plaintiff  anything 
at  the  time  of  the  commencement  of  this  suit,  and  that  John 
A.   Shelton,   Esq.,  plaintiff's  attorney,  knew  that  defendant 
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did  not  owe  plaintiff  anything  at  the  time  of  the  filing  of  the 
complaint  in  this  case.  Certain  exhibits  were  attached  to  the 
affidavits  of  defendant,  wherein  the  plaintiff  stated  that  the 
attachment  proceedings  were  without  their  knowledge,  author- 
ity or  sanction,  and  that  plaintiff  had  bought  no  claims  against 
defendant  from  any  parties,  and  that  they  had  no  knowledge 
of  the  attachment  proceedings.  On  February  13th  the  plaint- 
iff filed  an  affidavit  wherein  John  A.  Shelton,  Esq.,  stated  that 
he  was  the  attorney  for  the  plaintiff  and  the  parties  named  in 
the  complaint,  who  had  assigned  their  claims  to  plaintiff;  that 
the  account  had  been  put  in  his  hands  by  the  various  parties 
named  in  the  complaint  with  instructions  and  authority  to  sue 
and  secure  the  payment  of  the  same  by  attachment  or  other- 
wise, and  to  unite  said  accounts,  for  the  purpose  of  suit,  in 
the  name  of  any  of  the  above  named  parties;  that  if  plaintiffs' 
account  had  been  paid  before  the  commencement  of  this  suit, 
affiant  did  not  know  of  same;  that  affiant  was  directed  by 
Snow,  Church  &  Co.,  a  collection  agency  of  Omaha,  to  sue 
upon  plaintiff's  claim  without  an  hour's  delay,  and  that  affiant 
was  informed  that  a  draft,  signed  by  the  Omaha  Upholstering 
company,  upon  defendant  after  being  presented  to  the  defend- 
ant company  for  payment  had  been  refused  and  returned  to 
the  plaintiff  company. 

On  February  14:th,  1895,  the  defendant  filed  its  answer, 
admitting  that  plaintiff  sold  and  delivered  to  defendant  the 
goods  as  alleged  in  the  complaint,  but  averring  that  before  the 
commencement  of  this  action  defendant  fully  paid  therefor. 
The  answer  denied  sales  by  the  companies  alleged  to  have 
assigned  their  accounts  to  plaintiff;  denied  the  assignments  to 
plaintiff;  and  denied  the  debts  alleged  to  be  due  from  defend- 
ant to  the  various  companies. 

The  district  court  refused  to  dissolve  the  attachment.  From 
the  order  of  refusal  defendant  appeals.' 

Chas.  O'' Donnelly  for  Appellant. 

John  A.  Shelton,  John  F.  ForUa  and  T.  J.  Walsh  for  Re- 
spondent. 
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Hunt,  J. — Section  200,  of  the  First  Division^  Code  Civil 
Procedure,  1887,  provides  that  the  defendant  may  apply 
on  motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  court 
in  which  the  action  was  brought,  that  the  attachment  be  dis- 
charged, on  the  ground  that  the  writ  was  improperly  issued. 
A  motion  made  under  this  statute  should  state  specifically  the 
grounds  upon  which  the  motion  is  based;  so  should  the  notice 
of  motion  to  discharge  the  attachment.  The  object  of  such 
specifications  is  to  give  information  to  the  adverse  party  of  the 
particular  nature  of  the  objections  to  be  made  to  the  writ 
As  was  recently  said  by  the  supreme  court  of  Utah,  in  Oupii 
V.  Park  City  Bank,  37  Pac.  564  : 

''The  provision  in  the  statute  prescribing  that  notice  may 
be  given  of  the  motion  'on  the  ground  that  the  same  (the 
writ)  was  improperly  or  irregularly  issued^  is  only  a  provision 
that,  wherever  the  writ  is  improperly  issued,  that  fact  will 
authorize  this  application  to  discharge.  It  is  like  a  great 
variety  of  provisions  indicating  the  general  ground  or  reason 
upon  which  parties  may  proceed,  or  the  action  of  the  court 
may  be  based,  and  which  Are  never  held  to  obviate  the  neoes- 
sit/  of  specifying  the  points  of  objection  upon  which  the  mov- 
ing party  may  rely.  If  the  point  be  stated,  it  may  be  possible 
for  the  opposite  party  to  answer  it,  and  the  object  of  the  rule 
is  to  give  him  a  fair  opportunity  to  do  so." 

It  is  laid  down  by  Drake  on  Attachments,  section  415, 
that  the  motion  must  specify  the  grounds  upon  which  it  is 
made.  "It  is  not  sufficient  to  say  that  it  is  made  because  the 
writ  was  improperly  issued;  there  must  be  a  statement  of  the 
points  of  the  objection  upon  which  the  moving  party  will 
rely." 

In  Freeborn^  Goodwin,  et  aZ,  v.  Glazer,  10  Cal.  337,  the 
notice  of  motion  to  discharge  the  writ  of  attachment  stated 
that  the  motion  would  be  made  "because  the  said  writ  was 
improperly  issued."  This  was  held  to  be  defective.  Upon  a 
rehearing  of  the  case  it  was  decided,  under  the  provision  of 
the  California  laws  (Section  138,  General  Laws  of  California, 
by  Hittell,)  which  section  is  like  section  200  of  the  Montanil 
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Code,  cited  above,  that  the  provision  did  not  obviate  the 
necessity  of  specifying  the  particular  points  of  irregularity 
upon  which  the  motion  to  discharge  would  be  made.  <<If  the 
point  be  stated,*"  said  the  court,  '4t  may  be  possible  for  the 
opposite  party  to  answer  it,  and  the  object  of  the  rule  is  to 
give  him  a  fair  opportunity  to  do  so. ''  This  rule  was  followed 
in  Louck%  v.  Edmondson,  18  Cal.  203,  and  in  Donnelly^  et  al.  v. 
Stmieven,  63  Cal.  182.  In  this. latter  case,  the  court,  citing 
section  556  of  Harston^s  Code  of  Civil  Procedure  of  California, 
which  is  (so  far  as  the  point  under  discussion  is  affected) 
almost  identical  with  section  200  of  the  Montana  Code  of  1887, 
affirmed  the  rule  that  a  defendant  applying  to  have  a  writ  of 
attachment  discharged,  shall  state  in  his  notice  the  particular 
ground  upon  which  he  relies. 

The  counsel  for  appellant  in  the  case  at  bar  tells  us  that  the 
statutes  of  California  at  the  time  of  the  decision  in  Donnelly 
V.  Strueven,  required  the  notice  to  state  the  particular  ground 
relied  upon;  but  in  this  respect  the  counsel  is  in  error.  This 
argument  of  the  inapplicability  of  the  California  statute  to  the 
Utah  statute,  section  3326  Compiled  Laws  of  Utah,  which  is 
like  section  200  of  the  Montana  Code,  was  advanced  to  the 
supreme  court  of  Utah  upon  the  rehearing  of  Oupit  v.  J\irk 
City  Bank,  cited  above.  See  same  case  40  Pac.  707.  But  in 
the  opinion  upon  the  rehearing,  the  incorrectness  of  the  con- 
tention was  clearly  demonstrated  by  Justice  King,  who  said, 
after  citing  the  various  statutes  of  California  :  <<it  will  thus 
be  seen  that  the  statute  of  California,  so  far  as  it  concerns 
the  questions  involved  in  this  case,  is  the  same  as  ours,  and 
was  at  the  time  the  cases  above  referred  to  were  decided. 
{Oupit  V.  Park  City  Bank,  40  Pac.  707.) 

Wade  on  Attachment,  section  292,  states  the  rule  in  this 
language  :  '^The  matter  first  in  time  as  well  as  importance, 
to  bring  the  regularity  of  proceedings  before  the  court  on  a 
motion  to  discharge  the  attachment,  is  notice.  This  is  requi- 
site under  the  practice  of  all  the  states,  whether  at  common 
law  or  under  the  Codes.  And  the  notice,  in  order  to  serve  its 
purpose,  should  not  only  state  that  a  motion  will  be  made  to 
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discharge  the  attachment,  or  quash  the  writ,  giving  the  time 
when  such  motion  will  be  called  up,  but  it  must  state  the 
particular  grounds  upon  which  the  dissolution  of  the  attach- 
ment will  be  asked.  Under  a  statute  which  provided  that  the 
defendant  might  at  any  time  before  answering,  '^apply  od 
motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  court  in 
which  the  action  is  brought,  or  to  the  judge  thereof,  or  to  a 
county  judge,  that  the  attachment  be  discharged,  an  the  ground 
tJuit  the  vyrit  was  improperly  issuedy^'*  it  was  held  that  the 
notice  must  contain  a  more  specific  statement  of  the  grounds 
than  that  embraced  in  the  words  of  the  quotation  in  italics. 
This  was  only  regarded  as  a  provision  that,  whenever  the  writ 
was  improperly  issued,  that  fact  would  authorize  the  applica- 
tion for  its  discharge.  The  notice,  in  specifying  the  grounds 
of  the  motion,  should  state  wherem  it  would  be  urged  that  the 
writ  was  improperly  issued." 

The  very  latest  author  to  which  we  have  access  says  that  the 
motion  papers  of  the  party  applying  for  dissolution  of  an 
attachment  must  specify  the  grounds  he  relies  upon  therefor, 
and  that  the  irregularity  or  insufficiency  must  be  clearly 
pointed  out.  (Shinn  on  Attachment  and  Garnishment,  section 
347.) 

In  Va%ighn  v.  Dawes^  7  Mont.  360,  it  was  held  that  the 
assignment  of  the  reasons  for  discharging  the  attachment 
should  be  definitely  and  specifically  designated. 

The  appellant  argues  that  we  should  resort  to  the  affidavits 
he  has  filed  for  the  specific  ground  relied  upon.  But  the  au- 
thorities cited  clearly  hold  that  the  notice  of  motion,  and  the 
motion,  must  specify  the  grounds  upon  which  the  party  mov- 
ing to  dissolve,  relies,  and  it  would  be  unreasonable,  we  think, 
to  compel  a  party  to  pick  out  such  portions  of  lengthy  afS- 
davits  as  may  perhaps  state  certain  grounds  upon  which  his 
adversary  intends  to  rely.  He  should  not  be  compelled  to 
do  so.  It  is  the  duty  of  the  party  who  seeks  to  have  the 
attachment  discharged  to  state  his  grounds,  and  if  he  fails  to 
do  so,  the  court  will  disregard  his  motion. 

From  the  foregoing  views  it  follows  that  the   notice   of 
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motion,  and  the  motion  in  this  case,  are  fatally  defective.  We 
will  say,  however,  that  it  appears  by  an  examination  of  the 
affidavit  that  the  material  issue  raised  on  the  motion  to  dissolve 
was  whether  the  defendant  owed  a  part  of  the  amount  claimed 
by  the  plaintiff,  and  whether  another  portion  of  the  indebted- 
ness claimed  by  the  plaintiff  was  due.  This  was  also  the  prin- 
cipal issue  for  trial  under  the  pleadings.  If  we  are  correct  in 
this  statement  of  the  issue  presented  by  the  affidavit  and  by 
the  pleadings,  the  court  ought  not  to  have  dissolved  the 
attachment,  for  under  the  motion  to  discharge  an  attachment 
on  the  ground  that  the  writ  was  improperly  issued,  it  is  not 
within  the  scope  of  the  inquiry  to  try  the  merits  of  the  main 
action.     (JVewdl  y,   Whitwell,  16  Mont.  243.) 

The  order  overruling  the  defendant's  motion  to  dissolve  the 
attachment  is  affirmed. 

Affirmed. 

De  Witt,  J.,  concurs.     Pemberton,  C.  J.,  not  sitting. 


THE  STATE  OF  MONTANA  ex  rel.  R.  C.  WALLACE  et  .  is  478, 

AL.,  Relators^.  THE  STATE  BOARD  OF  EQUAL-  .oL^i 

IZATION  OF  THE  STATE  OF  MONTANA,  '  ^  "^^ 
Respondent. 

I  Submitted  September  9, 1896.    Decided  September  £8, 1896.] 

Taxation— 5tate  Board  of  Equalitation— Power  to  raiae  voIucUion— Corutttu/ional  lavy- 
Under  section  16,  Article  XII  of  the  constitution,  designating  the  officers  who  shall 
constitute  the  State  Board  of  Equalization  and  providing  that  the  duty  of  the  board 
shall  be  **  to  adjust  and  equalize  the  valuation  of  the  taxable  property  among  the 
several  counties  of  the  state,"  such  board  has  no  power  to  increase  the  total  valuation 
of  the  property  of  the  state  as  disclosed  and  fixed  by  the  abstracts  and  statements 
transmitted  to  it  by  the  assessors  and  county  boards  of  equalization. 

Original  Proceeding. — Application  for  a  writ  of  certiorari 
to  review  the  action  of  the  State  Board  of  Equalization,  con- 
sisting of  the  governor,  secretary  of  state,  state  treasurer, 
state  auditor  and  attorney  general,  in  increasing  the  total  val- 
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uatioD  of  property  returned  to  it  by  the  assessors  and  county 
boards  of  equalization  of  the  several  counties. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

The  relators  are  resident  taxpayers  in  the  state  of  Montana. 
The  respondent,  the  State  Board  of  Equalization,  is  composed 
by  law  of  the  state  officers  above  named.  It  is  charged  in  the 
application  of  relators  that  the  respondent  at  its  session  held 
under  the  law  at  the  state  capital,  in  July  last,  assumed  to  ex- 
ercise and  did  exercise  the  power  to  adjust  the  taxable  prop- 
erty of  the  several  counties  of  the  state  as  to  the  valuation 
thereof  among  the  several  counties  of  the  state,  and  made  cer- 
tain changes  and  increased  in  the  valuation  and  assessment  of 
*the  real  and  personal  property  as  returned  and  transmitted  by 
the  assessors  and  county  boards  of  equalization  of  the  several 
counties,  which  said  changes  and  increases  are  specifically  set 
forth  in  relator's  application,  and  that  by  reason  of  such 
changes  and  increases  the  respondent  increased  the  valuation 
and  assessment  of  divers  classes  of  property  in  the  several 
counties  of  the  state,  and  that  by  reason  of  such  changes  and 
increases  said  board  increased  the  aggregate  total  of  all  the 
values  of  property  in  the  several  counties  of  the  state  from 
the  sum  of  $111,084,350,  which  was  the  total  value  of  prop- 
erty as  disclosed  by  the  abstracts  and  statements  transmitted  to 
and  received  by  said  board  from  the  county  boards  of  equal- 
ization and  assessors,  to  the  sum  of  $114,231,730.04  which 
was  an  aggregate  increase  of  the  total  assessed  valuation  of  all 
the  property  in  the  several  counties  of  the  state,  as  shown 
above,  of  $3,147,370.04.  The  facts  as  alleged  in  the  appli- 
cation are  not  denied  by  respondent's  return. 

Carpenter  cfe  Carpenter  and  Toole  cfe  Wallacey  for  Relators. 

Henri  J.  Ha%kelly  Attorney  General,  for  Respondent. 

Pemberton,  C.  J. — The  principal  question  presented   for 
adjudication  is  as  to  the  power  of  the  State  Board  of  Equal- 
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izatioD  under  our  constitution  to  so  increase  the  valuation  of 
property  returned  to  it  by  the  assessors  and  county  boards  of 
equalization  of  the  several  counties  as  to  increase  or  decrease 
the  total  valuation  of  property  of  the  state  as  fixed  by  the 
county  boards  and  assessors.  The  relators  contend  that  under 
the  constitution  of  the  state  the  respondent  board  had  no  power 
to  make  such  change  and  increase  in  the  total  valuation  of  the 
property  of  the  state.  Sec.  15,  Article  XII,  of  our  constitu- 
tion is  as  follows: 

"The  governor,  secretary  of  state,  state  treasurer,  state 
auditor  and  attorney  general  shall  constitute  a  state  board  of 
equalization,  and  the  board  of  county  commissioners  of  each 
county  shall  constitute  a  county  board  of  equalization.  The 
duty  of  the  state  board  of  equalization  shall  be  to  adjust  and. 
equalize  the  valuation  of  the  taxable  property  among  the 
several  counties  of  the  state.  The  duty  of  the  county  boards 
of  equalization  shall  be  to  adjust  and  equalize  the  valuation  of 
taxable  property  within  their  respective  counties.  Each  board 
shall  also  perform  such  other  duties  as  may  be  prescribed  by 
law." 

We  have  been  unable  to  find  a  constitutional  provision  exactly 
like  ours  in  any  of  the  states.  The  constitution  of  the  state 
of  Colorado  contains  provisions  upon  this  subject  so  nearly 
like  ours  that  it  may  be  fairly  claimed  that  they  are  substan- 
tially  the  same.  In  fact  it  seems  from  their  substantial  simi- 
larity that  our  state  may  be  said  to  have  adopted  the  Colorado 
constitution  upon  this  subject.  Sec.  15,  Article  X,  of  the 
Colorado  constitution  is  as  follows : 

'  <  There  shall  be  a  state  board  of  equalization  consisting  of  the 
governor,  state  auditor,  state  treasurer,  secretary  of  state  and 
attorney  general ;  also  in  each  county  of  this  state,  a  county 
board  of  equalization,  consisting  of  the  board  of  county  commis- 
sioners of  said  county.  The  duty  of  the  state  board  of  equal- 
ization shall  be  to  adjust  and  equalize  the  valuation  of  real  and 
personal  property  among  the  several  counties  of  the  state.  The 
duty  of  the  county  board  of  equalization  shall  be  to  adjust  and 
equalize  the  valuation  of   real  and  personal  property  within 
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their  respective  counties.     Each  board  shall  also  perform  such 
other  duties  as  may  be  prescribed  by  law.'' 

It  will  be  observed  that  the  only  difference  in  the  phrase* 
ology  of  the  two  constitutional  provisions  quoted  is  found  in 
the  use  of  these  words:  Where  our  constitution  uses  the  words 
^'taxable  property/'  the  Colorado  constitution  uses  the  words 
<<real  and  personal  property."  The  supreme  court  of  Colo. 
rado  in  The  People  ex  reL  Crawford  v.  Lothrop,  3  Col.  428,  an 
elaborate  and  well  considered  case,  involving  the  powers  of  the 
state  board  of  equalization  under  the  provision  of  the  consti- 
tution just  quoted,  said: 

<<  The  purpose  of  the  creation  of  this  board  is  imported  in 
its  title;  its  duties,  as  stated  in  terms  in  the  constitution,  are 
to  ^adjust  and  equalize  the  valuation  of  real  and  personal  prop- 
erty among  the  several  counties  of  the  state.'  Perfect 
equality  in  the  assessment  of  taxes  is  unattainable,  approxima- 
tion to  it  is  all  that  can  be  had. 

The  object  of  the  provision  is  to  apportion  as  equitably  as  may 
be  the  burthen  of  the  state  government  among  the  several 
counties,  to  prevent  a  disproportionate  share  of  the  state  tax 
from  being  thrown  upon  any  county  or  counties  by  reason  of 
the  action  of  the  local  assessors.  The  grossest  inequality  might 
prevail  in  the  valuations  in  the  different  counties,  and  possibly 
with  reference  to  escaping  a  fair  proportion  of  the  state  tax,  and 
without  a  power  lodged  somewhere  to  adjust  and  equalize  the 
several  county  valuations,  the  greatest  injustice  might  be  done 
and  there  would  be  a  practical  annulment  of  the  constitutional 
provision  that  ^all  taxes  shall  be  uniform  upon  the  same  class 
of  subjects  within  the  territorial  limits  of  the  authority  levying 
the  tax. '  It  was  to  meet  this  difficulty  and  accomplish  this 
end  that  the  state  board  of  equalization  was  created  with  pow- 
ers to  adjust  and  equalize.^ '^ 

The  court  then  proceeds  to  discuss  the  duties  and  powers 
of  assessors  and  county  boards  of  equalization  under  the  con- 
stitution and  laws  of  Colorado,  which  are  very  similar  to  ours, 
and  say: 

<<  Section  38  (General  Laws,  p.  754)  provides  that  the  county 
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commifleioners  of  each  county  shall  oonsfcitute  a  board  of  equal- 
ization for  the  correction  and  completion  of  the  assessment 
rolls,  with  power  to  supply  omissions  in  the  assessment  rolls, 
and  for  the  purpose  of  equalizing  the  same,  to  increase, 
diminish  or  otherwise  alter  and  correct  any  assessment  or 
valuation.  It  provides  in  case  of  change  of  the  assessment  of 
any  taxpayer,  that  he  shall  be  notified  and  have  a  hearing 
before  the  board.  It  constitutes  them  a  yiuisi  court  to  hear  any 
and  all  complaints  of  the  taxpayer  touching  the  valuation  or 
listing  of  his  property,  with  full  power  to  adjust  and  correct 
the  assessment  roll  as  in  their  judgment  they  may  deem  proper 
and  right,  thus  adding  statutory  duties  to  their  constitutional 
duties  <  to  adjust  and  equalize. '  Other  sections  of  the  law 
might  be  cited,  but  those  mentioned  suffice  for  our  purpose. 
We  find  here  a  complete  system  with  well  defined  and 
minutely  prescribed  rules  and  regulations  guarding  the  prop- 
erty right  of  the  citizen;  guarding  equally  the  revenue  necessi- 
ties of  the  state,  acting  through  the  instrumentalities  of  owners 
and  the  assessors  chosen  by  the  electors  of  the  several  counties 
listing,  valuing  and  returning  taxable  property  \mder  the 
Hanction  of  an  oath,  with  the  board  of  county  commissioners 
acting  as  a  board  of  appeal  and  review,  all  for  the  one  purpose 
of  ascertaining,  determining  and  fixing  the  value  of  taxable 
property  in  each  county  of  the  state  as  a  basis  of  taxation.  The 
statute  provides  for  the  transmission  of  these  assessment  rolls 
of  the  county  to  the  board  of  equalization  and  contemplates 
that  one  assessment  shall  be  made  for  both  state  and  local 
taxes. 

*  'The  only  exception  to  this  that  we  find  is  the  express  pro- 
vision for  the  assessment  of  railroad  property  by  the  state  board 
of  equalization.  For  this,  in  the  opinion  of  the  legislature, 
there  was^  doubtless,  an  obvious  necessity  and  authority,  found 
in  the  last  clause  of  section  15,  article  X  of  the  constitution, 
which  provides  that  the  board  shall  perform  such  other  duties 
as  shall  be  prescribed  by  law.  The  assessor  is  thus  made  an 
integral  part  of  the  revenue  system  which  not  only  thus  speci- 
fies and  defines  his  duties,   but  assigns  to  other  officers  and 
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boards  equally  well-defined  and  separate  duties.  The  as- 
sessor shall  list  and  value.  The  board  of  commisioners  shall 
equalize,  adjust,  increase  and  diminish,  supply  omissions  and 
correct  errors  and  hear  complaints.  The  county  clerk  shall 
prepare  assessment  rolls  and  compute  and  extend  the  tax 
therein.  The  state  board  of  equalization  shall  adjust  and 
equalize  valuations,  and  lastly,  the  county  treasurer  shall 
collect  the  tax.  In  seeking  for  legislative  intent,  reference 
must  be  had  not  only  to  the  form  and  phraseology  of  the  par- 
ticular section  under  consideration;  but  any  part  must  be 
viewed  in  connection  with  the  whole,  so  as,  if  possible,  to 
harmonize  and  give  effect  to  the  whole. 

<  'Looking  then  to  the  provisions  of  the  constitution  and  the 
statute,  we  are  clearly  of  the  opinion  that  the  power  to  fix  and 
determine  the  valuation  of  taxable  property  is  lodged  by  them 
in  the  assessor  and  the  board  of  county  commissioners  of  the 
several  counties  of  the  state,  and  that  when  they  have  under 
the  law  performed  this  duty  and  exercised  this  power,  that 
the  sum  of  the  valuations  of  the  several  counties  so  by  them 
found  must  be  taken  as  the  aggregate  valuation  of  all  the  prop- 
erty in  the  state,  and  is  conclusive  and  final  as  against  the  state 
board  of  equalization.  The  state  board  may,  for  the  purpose  of 
adjusting  and  equalizing,  increase  the  aggregate  valuation  of  one 
county,  and  decrease  the  aggregate  valuation  of  another,  but 
they  have  no  power  to  increase  the  sum  of  all  the  valuations  of 
the  several  counties  of  the  state.  The  aggregate  valuation  has 
been  found  for  them,  and  fixed  by  the  authority  and  in  the 
mode  prescribed  by  law.  This  view  is  not  only  sanctioned  by 
the  force  of  the  general  provisions  of  the  statute  considered 
as  a  whole,  but  also  by  the  phraseology  of  the  sections  under 
consideration.  The  board  is  to  adjust  and  equalize  the  valu- 
ation. This  term  valuation  here  imports  values  already  esti- 
mated and  fixed  and  must  be  referred  for  the  measure  of  its 
force  and  meaning  to  the  mode  prescribed  by  law  for  estimat- 
ing and  fixing  valuations.  The  aggregate  material  with  which 
the  board  can  deal  is  thus  limited;  they  may  adjust  and  equal- 
ize it  among  the  several  counties,  but  they  cannot  add  to  its 
volume." 
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Section  9,  article  XII  of  our  constitution  is  as  follows  : 
< '  The  rate  of  taxation  of  real  and  personal  property  for  state 
purposes  in  any  one  year  shall  never  exceed  three  (3)  mills  on 
each  dollar  of  valuation;  and  whenever  the  taxable  property 
in  the  state  shall  amount  to  one  hundred  million  dollars  ($100,- 
000,000),  the  rate  shall  not  exceed  two  and  one-half  (2^)  mills 
on  each  dollar  of  valuation;  and  whenever  the  taxable  prop- 
erty in  the  state  shall  amount  to  three  hundred  million  dollars 
($300,000,000),  the  rate  shall  never  thereafter  exceed  one  and 
one-half  (1^)  mills  on  each  dollar  of  valuation;  unless  a  propo- 
sition to  increase  such  rate  specifying  the  rate  proposed  and 
the  time  during  which  the  same  shall  be  levied,  shall  have 
been  submitted  to  the  people  at  a  general  election,  and  shall 
have  received  a  majority  of  all  the  votes  cast  for  and  against 
it  at  such  election. ' ' 

Section  11,  Article  X  of  the  Colorado  constitution  reads  as 
follows:  " The  rate  of  taxation  on  property,  for  state  pur- 
poses, shall  never  exceed  six  mills  on  each  dollar  of  valuation; 
and  whenever  the  taxable  property  within  the  state  shall 
amount  to  one  hundred  million  dollars,  the  rate  shall  not  ex- 
ceed four  mills  on  each  dollar  of  valuation;  and  whenever  the 
taxable  property  within  the  state  shall  amount  to  three  hun- 
dred million  dollars,  the  rate  shall  never  thereafter  exceed  two 
mills  on  each  dollar  of  valuation,  unless  a  proposition  to  in- 
crease such  rate,  specifying  the  rate  proposed,  and  the  time 
during  which  the  same  shall  be  levied,  be  first  submitted  to  a 
vote  of  such  of  the  qualified  electors  of  the  state  as  in  the  year 
next  preceding  such  election  shall  have  paid  a  property  tax  as- 
sessed to  them  within  the  state,  and  a  majority  of  those  voting 
thereon  shall  vote  in  favor  thereof,  in  such  manner  as  may  be 
provided  by  law." 

Commenting  on  this  section  of  the  constitution  of  Colorado, 
the  supreme  court  in  the  case  of  Crawford  v.  Lothrop^  supraj 
says  :  ''If  this  claim  of  power  on  behalf  of  the  state  board 
to  increase  the  valuation  be  admitted,  why  limit  in  the  consti- 
tution the  per  cent,  that  it  may  levy  ?  It  matters  little 
whether  the  limitation  be  one  mill  or  ten,  if  increase  of  valua- 
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tion  be  unrestrained.  Limited  upon  the  one  hand,  it  is  un- 
limited upon  the  other.  We  may  neither  calculate  its  extent 
nor  challenge  its  pretensions.  Over  five  million  dollars  in- 
crease this  year — it  may  be  over  fifty  million  dollars  increase 
the  next. 

<  <Under  this  construction  of  the  statute  the  efforts  of  the  peo- 
ple to  establish  and  maintain  legitimate  restraints  on  the  power 
to  tax  will  have  been  unavailing,  and  the  checks  and  guards 
which  they  have  embodied  in  their  constitution  to  that  end, 
cease  to  be  of  practical  force  or  value.  The  spirit  of  the  law 
and  not  ^  the  letter  which  destroys '  must  prevail.  We  can- 
not believe  that  any  such  grant  of  power  to  the  state  board  of 
equalization  was  within  the  intent  of  the  legislative  authority. 

*'We  are,  therefore,  of  the  opinion  that  the  board  of  equali- 
zation in  making  the  increased  valuation  acted  without  author- 
ity of  law,  and  that  their  action  in  this  respect  is  void.^' 

These  comments  by  the  Colorado  court  upon  the  constitu- 
tional restrictions  placed  upon  the  powers  of  the  state  board 
of  equalization  of  that  state  apply  with  exactness  and  force  to 
our  constitution  and  the  powers  of  the  respondent  board  there- 
under. We  think  the  authority  quoted  above  is  absolutely 
decisive  of  the  case  at  bar. 

We,  therefore,  are  of  the  opinion  that  the  respondent  board 
in  increasing  the  total  valuation  of  the  property  of  the  state 
as  disclosed  and  fixed  by  the  abstracts  and  statements  trans- 
mitted to  it  by  the  assessors  and  county  boards  of  equaliza- 
tion, acted  without  authority  and  that  its  action  in  this  respect 
was  and  is  wholly  void. 

Having  reached  this  conclusion  upon  the  main  question  in- 
volved in  the  case,  we  deem  it  unnecessary  to  pass  upon  the 
power  of  the  respondent  board  to  increase  or  decrease  the 
valuation  of  any  specific  class  or  classes  of  property  from  that 
fixed  by  the  county  boards  and  assessors,  as  shown  by  the 
county  abstracts  and  statements  transmitted  to  the  state  board. 
It  may  not  be  out  of  place,  however,  to  tay  that  we  think  the 
weight  of  authority  is  decidedly  against  the  exercise  of  such 
right  or  power  by  the  state  board.     ( Crawford  v.    Zothrop, 
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supra'^  Wdls,  Fargo  cfe  Co.  v.  The  State  Board  of  EqmLiza" 
ti&n^  56  Cal.  194;  St.  Joseph  Lead  Co.  v.  Simms^  108  Mo. 
222.) 

It  is  therefore  ordered  that  the  proceedings  of  the  state 
board  of  equalization  be  annulled  as  prayed  for  in  the  applica- 
tion of  relators. 

Db  Witt  and  Hunt,  JJ.,  concur. 
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[Submitted  September  14, 1896.   Decided  September  28, 1896.] 

District  Coubt— Probo/e^urtMlfction.— The  Jurisdiction  of  the  district  court,  sitting  in 
probate  matters  is  limited  to  the  powers  conferred  upon  it  by  statute.  {In  re  Big- 
gin's EslaU,  16  Mont.  474;  CfMdwick  y.  Chadtoick,  6  Mont.  566,  cited.) 

Spbcial  Administrator— Pat  n»«nt  of  claim  ac/afnstefftale.— The  functions  of  a  special 
administrator  being  limited  by  sections  26C0, 2M)4  of  the  Code  of  Clyii  Procedure,  to 
the  exercise  of  powers  necessary  to  collect  and  preserye  the  estate  for  the  executor 
or  administrator  to  be  regularly  appointed,  an  order  by  a  district  Judge  directing  a 
special  administrator  to  pay  an  Indebtedness  of  the  estate,  is  void. 

SAui^—Same—SectUm  2623,  Code  of  CivU  Procedure,  con«<rued.— Section  2623  of  the  Code 
of  ClYll  Procedure,  being  part  of  the  chapter  entitled  ^'claims  against  the  estate"  and 
proYldlngthat^'lf  there  be  any  debt  of  the  decedent  bearing  Interest,  whether  pre- 
sented or  not,  the  executor  or  administrator  may,  by  order  of  the  court  or  Judge,  pay 
the  amount  then  accumulated  and  unpaid  at  any  time  when  there  are  sufficient  funds 
properly  applicable  thereto,"  relates  to  the  payment  of  claims  during  the  regular 
course  of  administration  and  does  not  authorize  an  order  directing  the  payment  of  a 
claim  by  a  special  administrator. 

SAWt— Same— Order  to  pay  claim— Review  on  certiorari.—An  order  of  the  district  court 
directing  the  payment  by  a  special  administrator  of  an  indebtedness  of  the  estate, 
being  without  Jurisdiction,  is  reyiewable  on  certiorari, 

SAMti— Same— Beneficial  intereft  of  relator— Certiorari.— A  special  administrator  is  a 
party  beneficially  Interested  in  an  application  for  a  writ  of  certiorari  to  review  an 
order  of  the  district  court,  made  without  Jurisdiction,  under  the  terms  of  which  he 
would  be  obliged  to  pay  to  a  creditor  of  the  estate  money  which  he  had  collected  and 
ought  to  preserve  for  the  general  administrator. 

Obiginal  Peoceeding.  Application  for  a  writ  of  certiorari 
to  review  an  order  of  the  district  court  directing  the  relator 
as  special  administrator  to  pay  an  indebtedness  of  the  estate. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

V  OL.  XVIII— 81 
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H.  B.  Bartlett,  special  adminiBtrator  of  the  estate  of  John 
F.  Kelly,  deceased,  petitions  the  court  to  issue  a  writ  of  re- 
view commanding  the  district  court  of  the  Second  judicial  dis- 
trict to  certify  to  this  court  a  transcript  and  record  of  the  pro- 
ceedings considered  by  said  district  court  in  the  matter  of  the 
estate  of  said  John  F.  Kelly,  deceased,  and  the  petition  of 
Mary  Ellen  Kelly  for  an  order  directing  the  special  adminis- 
trator to  pay  the  indebtedness  of  the  First  National  Bank  of 
Butte,  and  the  order  of  the  district  court  directing  the  pay- 
ment thereof.  The  petitioner  alleges  that  the  district  court 
had  no  jurisdiction  or  authority  to  make  the  order  directing 
the  special  administrator  to  pay  the  indebtedness  of  said  bank. 
The  affidavit  of  H.  R.  Bartlett  sets  forth  that  he  is  the  special 
administrator  of  the  estate  of  John  F.  Kelly,  deceased;  that 
said  Kelly  died  on  April  16th,  1896;  that  on  April  18th,  1896, 
affiant  offered  for  probate  in  said  district  court  a  document 
purporting  to  be  the  last  will  and  testament  of  said  deceased, 
and  dated  April  16th,  1896,  wherein  deceased  made  bequests 
to  various  relatives  amounting  to  the  sum  of  $22,000  and  be- 
queathed the  residue  of  his  estate  to  his  widow  and  minor 
child;  that  on  April  18th,  1896,  the  district  court  duly  made 
an  order  appointing  this  petitioner  special  administrator  to 
collect  and  take  charge  of  the  estate  and  exercise  such  other 
powers  as  might  be  necessary  for  the  preservation  of  the 
estate,  and  to  do  such  further  acts  as  might  be  ordered  by  the 
court;  that  bonds  were  given  and  approved;  that  on  April 
29th,  1896,  the  said  Mary  Ellen  Kelly,  the  wife  of  the  de- 
ceased, for  herself  and  as  guardian  of  her  minor  child  filed  ob- 
jections and  contest  to  the  probate  of  the  document  purporting 
to  be  the  last  will  and  testament  of  the  deceased.  Petitioner 
also  avers  that  the  petition  ^or  probate  and  the  contest  are 
still  pending  and  undetermined;  that,  as  special  administrator, 
he  proceeded  to  take  charge  of  and  collect  the  property  and 
effects  of  the  deceased  and  realized  the  sum  of  about  $83,000, 
which  he  still  has  on  hand. 

On  August  3d,  1896,  the  said  Mary  Ellen  Kelly  filed,  in  the 
district  court  a  petition  setting  forth,  among  other  things,  that 
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•tbe  special  administrator  was  in  possession  of  about  $90,000, 
and  that  the  estate  was  indebted  to  the  First  National  Bank  of 
Bntte  in  the  sum  of  $67,000,  which  was  drawing  interest  at 
at  the  rate  of  ten  per  cent,  per  annum  and  secured  by  first 
lien  upon  the  real  property  belonging  to  the  estate;  that  no 
claim  had  been  presented  by  the  bank  for  said  sum,  but  she 
prayed  for  an  order  directing  the  special  administrator  to  pay 
out  of  the  funds  then  in  his  hands  the  indebtedness  so  owing 
to  the  bank  together  with  accrued  interest. 

On  August  5th,  1896,  the  special  administrator  filed  his 
answer  to  the  petition  of  the  widow,  saying  that  he  had  no 
knowledge  of  the  indebtedness  to  the  bank  for  the  reason  that 
DO  claim  had  been  presented  therefor  and  that  he  was  informed 
and  believed  that  there  were  a  great  many  claims  and  demands 
against  the  estate,  but  could  not  state  the  nature,  character  or 
amount  thereof.  He  also  set  forth  other  matter  in  his  answer 
much  of  which  is  immaterial  to  the  question  raised  by  this 
proceeding. 

It  is  averred  that  on  August  11th,  1896,  the  judge  of  the 
district  court  at  chambers  made  an  order  wherein  the  court 
found  that  the  estate  was  indebted  to  the  First  National  Bank 
of  Butte  in  the  sum  of  $69,381.37,  which  was  interest  bearing 
and  secured  by  deed  of  trust  and  was  a  first  lien  on  the  real 
property  belonging  to  the  estate.  The  court  also  found  that 
the  estate  was  solvent  and  that  the  assets  were  sufficient  to  pay 
all  the  debts  and  liabilities  of  the  estate. 

The  Hon.  John  J.  McHatton,  judge  of  the  Second  judicial 
district  court,  for  his  return  makes  a  transcript  of  the  record 
and  proceedings  used  and  considered  by  him.  His  return  sets 
forth  the  petition  of  Mary  Ellen  Kelly  praying  for  an  order 
requiring  the  special  administrator  to  discharge  the  debt  due 
the  First  National  Bank;  the  special  administrator's  answer  is 
also  part  of  the  return.  The  order  appointing  H.  R.  Bartlett 
spiecial  administrator  recites  that  as  special  administrator  he  is 
ordered  **to  collect  and  take  charge  of  the  estate  of  the  de- 
ceased in  whatever  county  or  counties  the  same  may  be  found, 
and  to  exercise  such  other  powers  that  may  be  necessary  for 
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the  preservation  of  the  estate,  and  to  do  such  further  acts  as 
may  be  ordered  by  the  oourt,"  etc.  It  appears  that  the  judge 
heard  testimony  before  he  made  the  order  directing  the  special 
administrator  to  pay  the  indebtedness  of  the  First  National 
Bank.  The  cashier  of  the  bank  was  called  and  permitted  to 
testify  in  relation  to  the  indebtedness  against  the  objection  of 
the  special  administrator.  The  basis  of  the  objection  was  that 
the  court  had  no  power  to  receive  proofs  of  claims  by  oral 
testimony  and  no  authority  to  order  the  special  administrator 
to  pay  the  debts  of  the  deceased.  It  appears  also  by  the  re- 
turn that  contests  were  filed  to  the  probate  of  the  document 
purporting  to  be  the  last  will  of  said  John  F,  Kelly.  The 
order  of  the  court  embracing  the  findings  as  to  the  condition 
of  the  estate  and  the  amount  due  to  the  First  National  Bank 
and  directing  the  special  administrator  to  pay  the  bank  is  also 
included  in  the  return. 

The  respondent  moved  to  quash  the  writ  issued  upon  the 
grounds  that  there  is  an  appeal  from  the  order  complained  of, 
and  that  it  does  not  appear  from  the  record  that  the  applica- 
tion was  made  on  the  affidavit  of  a  party  beneficially  inter- 
ested. 

J.    W,  Forhia,  for  Relator. 

Thompson  Campbell  and  William  Soallon,  for  Respondent 

Hunt,  J. — It  has  been  established  by  the  decisions  of  this 
court  that  the  jurisdiction  of  the  district  court  sitting  in  pro- 
bate matters  is  limited  to  the  powers  conferred  upon  it  by 
statute,  that  is,  to  the  control  of  the  <<  administration  of  de- 
cedent's estates,  the  supervision  of  the  guardianship  of  the  in- 
fants, the  control  of  their  property,  the  allotment  of  dower 
and  other  powers  pertaining  to  the  same  subject."  {In  re 
Higgims^  Estate^  16  Mont.  474;  Chachnick  v.  Chadwicky  6 
Mont.  566.)  If,  therefore,  there  was  no  authority  of  statute 
for  the  district  judge  to  authorize  the  payment  of  the  debt  due 
by  the  Kelly  estate  to  the  bank,  the  whole  proceeding  direct- 
ing such  payment  was  void,  and  the  writ  should  issue. 
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The  powers  of  a  special  administrator  are  limited.     He  is 
<'  to  collect  and  take  charge  of  the  estate  of  the  decedent     * 
*     *     and  to  exercise  such  other  powers  as  may  be  necessary 
for  the  preservation  of  the  estate. "     (§2500,  Code  of  Civil 
Procedure.)     Again,  the  statute  authorizes  him  to  collect  and 
preserve  for  the  executor  or  administrator  all  incomes,  rents, 
issues  and  profits,  claims  and  demands  of  the  estate;  he  must 
take  charge  and  management  of,  enter  upon  and  preserve  from 
damage,  waste  and  injury  the  real  estate,  and  for  any  such  and 
all  necessary  purposes  may  commence  and  maintain  or  defend 
suits  and  other  legal  proceedings  as  an  administrator.   He  may 
sell  perishable  property  in  certain  instances,   and   < 'exercise 
such  other  powers  as  are  conferred  upon  him  by  his  appoint- 
ment, but  in  no  case  is  he  liable  to  an  action  by  any  creditor. " 
(§  2504,  Code  of  Civil  Procedure.)     These  statutes  limit  the 
*  functions  of  a  special  administrator  to  the  exercise  of  powers 
necessary  to  collect  and  preserve  the  estate  for  the  executor  or 
administrator  to  be  regularly  appointed.     The  enumeration  of 
particular  powers  such  as  to  sell  such  perishable  property  as 
may  be  ordered  sold,  and  to  collect  rents,  etc.,  is  but  to  enable 
a  special  administrator  to  collect  and  preserve  what  otherwise 
might  not  be  collected  and  preserved  for  the  estate  by  any  one  in 
authority.     The  authority  **  to  exercise  such  other  powers  as 
are  conferred  upon  him  by  his  appointment '^  is  but  a  further 
power  to  do  what  may  be  necessary  to  collect  and  preserve;  it 
is  not  a  power  to  exercise  the  powers  and  duties  conferred 
upon  a  regular  executor  or  administrator  such  as  the  allow- 
ance or  payment  of  claims.     ^'The  paramount  difty  of  this 
special  administrator  is  to  collect  all  the  personal  estate  of  the 
deceased,  and  preserve  the  same  for  the  general  executor  or 
administrator,  when  appointed."    (Schouler  on  Executors  and 
Administrators,  §  135;  Crosswell  on  Executors,  §  223;  Long 
v.    Bwmetty    13  Iowa  28;  Henry  v.  Superior  Courts  93  Cal. 
669.) 

The  provision  of  the  statute  that  in  no  case  is  a  special  ad- 
ministrator liable  to  an  action  by  any  creditor  on  a  claim 
against  the  estate  confirms  the  view  just  taken.     He  cannot  be 
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sued  upon  a  claim,  tf  he  cannot  be  Bued»  plainly  he  cannot 
reject  a  claim,  otherwise  a  creditor  would  be  remediless  where 
a  special  administrator  might  unjustly  reject  a  creditor's  claim. 
{In  re  Sackett^  73  Cal.  300;  Pickering  v.  WeUing^  47  Iowa 
242.) 

It  is  contended  that  the  court  was  authorized  to  make  the 
order  under  §  2623,  Code  of  Civil  Procedure,  which  is  as  fol- 
lows :  <<  If  there  be  any  debt  of  the  decedent  bearing  inter- 
est, whether  presented  or  not,  the  executor  or  administrator 
may,  by  order  of  the  court  or  judge,  pay  the  amount  then  ac- 
cumulated and  unpaid,  or  any  part  thereof,  at  any  time  when 
there  are  suflBicient  funds  properly  applicable  thereto,  whether 
said  claim  be  then  due  or  not;  and  interest  shall  thereupon 
cease  to  accrue  upon  the  amount  so  paid." 

But  we  think  that  this  statute  is  part  of  the  method  of  ad- 
ministration governing  general  administrators.'  It  is  appropri-  • 
ately  placed  in  the  chapter  entitled  '<  Claims  against  the 
estate,"  and  has  relation  to  the  payment  of  claims  during  the 
regular  and  orderly  administration  of  estates,  and  not  to  the 
duties  of  a  special  administrator  to  whom  claims  need  not  even 
be  presented.  It  is,  therefore,  unnecessary  to  discuss  the 
powers  of  a  general  administrator  under  the  statute  quoted. 

It  is  argued  that  the  relator  has  a  remedy  by  appeal  and 
therefore  is  not  entitled  to  the  writ  prayed  for.  But  inas- 
much as  the  court  had  no  authority  to  direct  the  special  ad- 
ministrator to  pay  the  debt  ordered  to  be  paid,  the  order  of 
payment  was  made  without  the  jurisdiction  of  the  court  and  is 
subject  to  review  and  annulment  in  this  proceeding. 

It  is  also  contended  that  the  relator  does  not  appear  to  be  a 
party  beneficially  interested  and  therefore  is  not  entitled  to 
the  writ.  (§  1942,  Code  of  Civil  Procedure.)  But,  as  the 
special  administrator  is  authorized  to  commence  and  maintain 
or  defend  suits  and  other  legal  proceedings  necessary  to  collect 
an4  preserve  the  estate,  surely  he  should  be  entitled  to  a  writ 
of  review  of  an  order  of  the  district  court  made  without  juris- 
diction, and  under  the  terms  of  which  as  special  administrator 
he  would  be  obliged  to  pay  to  a  creditor  the  sums  he  had.  col<- 
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lected  and  oaght  to  preserve  for  the  general  administrator  or 
executor.  We  think,  too,  that  the  relator  has  a  direct  benefi- 
cial interest  in  this  proceeding,  because  if  he  pays  out  the 
funds  of  the  estate  upon  an  order  of  the  court  made  without 
jurisdiction,  such  an  order  may  not  protect  him  and  he  may 
be  held  personally  liable  on  his  bonds. 

The  motion  to  quash  is  denied  and  the  order  of  the  district 
court  is  annulled. 

Pemberton,  C.  J. ,  and  De  Witt,  J. ,  concur. 


CONGDON,  Respondent,  v.  OLDS   et   al..    Appellants. 

[Submitted  July  6, 1886.    Decided  September  28, 1886.] 

Partnership— Afinfng  partneri*—PromiMoru  nnte—In9truction8.-In  an  action  on  a 
promissory  note  signed  by  one  of  the  defendants,  which  signature  was  alleged  to  be  a 
firm  name  under  which  all  the  defendants  were  operating  a  mine  as  partners,  it  was 
error  to  charge  the  Jury,  if  effect,  that  if  parties  associate  themselves  together  for  the 
purpose  of  carrying  on  a  business  and  agree  to  contribute  funds,  pay  losses  and  share 
profits,  such  an  association  is  a  general  partnership  without  regard  to  whether  the 
business  is  mining  or  not,  since  the  elements  of  a  partnership  stated  in  the  instruc- 
tion would  exist  in  a  mining  partnership  as  well  as  in  a  general  partnership,  and  the 
instruction  withdrew  from  the  Jury  the  consideration  of  whether  the  defendants  were 
a  mining  partnership. 

Samb— Same— /Thrtrtectton^.— Error  in  such  Instruction  would  not  be  rendered  harmless 
because  of  evidence  that  defendants  were  liable  by  their  conduct  in  reference  to  the 
note,  even  if  they  were  a  mining  partnership,  since  under  such  Instruction  the  Jury 
would  not  be  required  to  make  Inquiry  as  to  whether  the  facts  showed  that  the  de- 
fendants were  liable  as  a  mining  partnership. 

Same  -  Samer^Promisaory  not^—Instructifme.  —Where  the  derendants  alleged  that  they 
were  not  conducting  the  mine  as  a  partnership  at  the  time  the  note  sued  on  was  given, 
but  that  an  incorporated  company,  of  which  they  were  stockholders,  was  conducting 
the  business,  a  verdict  for  the  plaintifF  will  not  be  set  aside  as  contrary  to  an  instruc- 
tion  to  find  for  the  defendants  if  the  Jury  found  that  the  corporation  was  conducting 
the  business,  where  there  was  evidence  tending  to  show  that  while  the  corporation 
bad  been  formed  it  was  not  in  fact  conducting  the  business. 

SAMR—Evtdence^AdmUsiim.'*  of  partner.— Troof  of  the  admissions  of  a  defendant,  who 
was  not  In  court,  that  the  other  defendants  sustained  the  relation  of  partners  to  him, 
would  not  be  evidence  of  the  partnership  as  against  the  other  partners.  iWiogin  v. 
Fine,  17  Mont.  575,  cited.) 

AtpraJj— Briefs— Pagen  of  transcript.— An  assignment  of  error  as  to  the  admission  of 
testimony  will  not  be  considered  on  appeal  where  the  appellant  fails  to  point  out  the 
testimony  in  his  brief  by  reference  to  the  page  in  the  transcript. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  Comity. 
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Action  on  promissory  note.  Judgment  was  rendered  for 
the  plaintiff  below  by  MoHatton,  J.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

• 

The  plaintiff  and  the  defendant  Olds  together  signed  a  promis- 
sory note  payable  to  the  Silver  Bow  National  Bank  of  Butte. 
After  renewals  of  the  note,  the  plaintiff  was  obliged  to  pay 
the  same.  He  then  brought  this  action  against  all  these  de- 
fendants. The  reason  for  joining  these  defendants  other  than 
Olds,  was  that  plaintiff  claimed,  and  so  alleged  in  his  com- 
plaint, that  when  the  note  was  signed,  the  defendant  Olds, 
together  with  defendants  Hoffman,  Northrup,  Cox,  Kountz, 
Whitefoot,  Ferris,  Cooper  and  Hartman,  constituted  a  part- 
nership, which  partnership  was  engaged  in  the  business  of 
operating  the  Kitty  Morris  mine,  and  that  the  partnership 
was  carried  on  in  the  firm  name  of  '^L.  B.  Olds,''  and  that 
the  signature  of  *<L.  B.  Olds"  on  the  note  in  question  w^as 
not  the  individual  signature  of  Mr.  L.  B.  Olds,  but  was  the 
signature  of  said  partnership.  Upon  this  theory  the  case  was 
tried.  The  plaintiff  recovered  judgment.  The  defendant 
Olds  did  not  appear  upon  the  trial,  and  the  case  proceeded  as 
against  the  defendants  other  than  him.  Those  defendants  now 
appeal  from  the  judgment,  and  from  the  order  denying  a  new 
trial. 

Hartman  Bros.  cJ&  Stewart  and  Smith  cfe  Wordy  for  Appel- 
lants. 

F.  T.  McBride^  for  Respondent. 

De  Witt,  J. — There  are  three  alleged  errors  complained  of 
which  we  shall  treat.  The  first  is  the  action  of  the  court  in 
treating  the  partnership  as  a  general  or  trading  partnership. 
This  matter  arose  in  several  ways  upon  the  trial  and  in  the 
giving  of  the  instructions.  It  is  not  necessary  to  follow  this 
error  into  every  place  where  it  occurred.  It  is  sufficient  to 
treat  it  as  it  occurred  in  instruction  No.   3,   which  the  court 
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^ve.  That  instruction  is  as  follows  :  <<The  court  instructs 
the  jury  that  where  several  parties  associate  themselves  to- 
gether for  the  purpose  of  carrying  on  a  business  and  mutually 
agree  to  contribute  funds  for  and  to  bear  losses  and  share  the 
profits  of  the  business,  that  such  an  association  constitutes  a 
general  partnership,  and  it  is  immaterial  whether  the  business 
to  be  engaged  in  is  mining  or  other  business,  and  in  such  cases 
each  partner  becomes  the  agent  of  the  partnership  for  the  pur- 
pose of  the  partnership." 

The  appiellants  complain  that  by  this  instruction  the  court 
treated  the  partnership  of  the  defendants  as  absolutely  a  gen- 
eral or  trading  partnership,  and  excluded  from  consideration 
the  question  of  whether  the  defendants  were  a  mining  partner- 
ship. They  contend  that  the  court  proceeded  upon  the  theory 
that  there  was  no  such  thing  as  a  mining  partnership  in  this 
state  prior  to  the  enactment  of  the  Civil  Code  of  July  1,  1895, 
sections  3350  et  aeq.  If  this  were  the  case  it  was  error,  for 
mining  partnerships  differing  from  general  partnerships  have 
been  recognized  in  the  decisions  of  this  court  as  existing  in  this 
state  for  many  years.  {Nolan  v.  Zovdook,  1  Mont.  227; 
Boucher  v.  MvlverhUl^  1  Mont.  306;  Sirbour  v.  Reeding^  3 
Mont.  15;  SouthmaydY.  Southmayd,  4  Mont.  112;  Oaligher 
V.  Lock/uirty  11  Mont.  113;  Harris  y.  U^yd^  11  Mont.  406; 
Anctconda  Copper  Mining  Co.  v.  Bu^te  cfe  Boston  Mining  Co, , 
17  Mont.  523.) 

Respondent  also  contends  that  the  court  properly  gave  this 
instruction  for  the  reason  that  it  appears  from  the  evidence 
that  there  was  no  mining  partnership  in  this  case.  We  think 
that  there  was  evidence  tending  at  least  to  show  that  the  part- 
nership in  question  was  a  mining  one  and  not  a  general  one. 
But  the  court  instructed  the  jury,  in  No.  3  quoted,  that,  if 
parties  associate  themselves  together  for  the  purpose  of  carry- 
ing on  a  business  and  agree  to  contribute  funds,  pay  losses  and 
share  profits,  such  an  association  is  a  general  partnership  with- 
out regard  whether  the  business  is  mining  or  not.  We  are  of 
opinion  that  this  was  not  correct,  for  while  these  elements  re- 
cited are  those  of  a  general  partnership,  they  are  certainly  also 
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elements  of  a  mining  partnership.  In  every  partnership  the 
parties  associating  themselves  together  contribute  funds  and 
share  losses  and  profits.  One  partner  may  make  his  contribu- 
tion in  money  and  another  may  make  it  in  labor  or  in  furnish- 
ing the  mining  premises  to  the  partnership.  One  may  bear 
the  loss  of  money  Jthat  he  puts  in,  another  may  bear  the  loss 
of  his  time  and  labor  which  he  contributes.  We  cannot 
imagine  a  mining  partnership  in  which  the  parties  do  not  share 
losses  and  profits.  Certainly  no  one  will  enter  a  mining  part- 
nership with  the  agreement  that  he  shall  pay  all  the  losses,  nor 
with  the  agreement  that  his  partner  shall  receive  all  the  profits. 
The  facts  recited  in  instruction  No.  3  may  be  those  of  a  gen- 
eral partnership,  but  they  are  also  part  of  the  facts  existing  in 
a  mining  partnership,  and  it  was  error  to  hold  absolutely  that 
those  facts  constitute  a  general  partnership  only.  It  is  true 
that  a  general  partnership  may  exist,  if  the  contract  between 
the  parties  is  to  that  effect,  even  if  the  business  of  the  part- 
nership is  solely  in  mines.  {Duryea  v.  Bnrt^  28  Cal.  569; 
Settembre  v.  Pntnam,  30  Cal.  490;  Decker  v.  Howell,  42  Cal. 
636.)  It  is  held  in  Decker  v.  Howell,  supra,  that  an  agree- 
ment to.  share  profits  and  losses  equally  tends  to  prove  the  ex- 
istence of  an  ordinary  partnership  instead  of  a  mining  partner- 
ship, but  it  is  not  there  held  that  simply  the  sharing  of  losses 
and  profits  in  itself  constitutes  absolutely  a  general  partner- 
ship. The  distinction  between  a  general  or  trading  partner- 
ship and  a  non-ti*ading  partnership  is  recognized  not  only  in 
the  mining  states,  where  mining  partnerships  are  frequent, 
but  in  other  jurisdictions  where  non-trading  partnerships  other 
than  mining  ones  are  of  frequent  occurrence.  Many  of  the 
rules  of  general  partnerships  obtain  in  mining  partnerships, 
but  the  latter  have  other  rules  peculiar  to  themselves.  Some 
of  the  great  distinctions  between  a  general  partnership  and  a 
mining  partnership  are  the  questions  of  the  ddeotv^ personanim^ 
and  the  authority  of  one  partner  to  bind  the  firm  by  the  issu- 
ance of  commercial  paper  of  the  firm.  As  to  joint  owners 
operating  a  mine  it  is  said  in  Skillman  v.  Lachman,  23  Cal.  at 
page  204  :     <<They  form  what  is  termed  a  mining  partner- 
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ship,  which  is  governed  by  many  of  the  rules  relating  to  ordi- 
nary partnerships,  but  which  has  also  some  rules  peculiar  to 
itself — pne  of  which  is  that  one  person  may  convey  his  interest 
in  the  mine  and  business,  without  dissolving  the  partnership. 
{Fei*reday  v.  Wightwick^  1  Russ.  &  Mylne,  49.)  Still  there 
may  be  a  partnership  in  the  working  of  a  mine  subject  to  the 
rules  relating  to  an  ordinary  partnership  in  trade.  (Story  on 
Partnerships,  §  82.)  And  this  relation  of  partnership  may  be 
constituted  either  by  express  stipulation  or  by  implication  de- 
duced from  the  acts  of  the  parties.  (Rockw.  on  Mines, 
575.)  But  in  the  case  of  an  ordinary  mining  partnership 
something  more  will  be  required  to  raise  the  presumption  of 
liability  arising  from  persons  holding  themselves  out  to  the 
world  as  partners  than  would  be  necessary  in  the  case  of  an 
ordinary  partnership.  Such  persons,  in  the  absence  of  other 
circumstances,  cannot  fairly  be  presumed  to  have  intended  to 
render  themselves  liable  to  all  the  consequences  of  a  commer- 
cial partnership." 

Mr.  Justice  Field  said  in  Kahn  v.  Smelting  Co.^  102  U.  S. 
page  645:  <^  Mining  partnerships  as  distinct  associations, 
with  different  rights  and  liabilities  attaching  to  their  members 
from  those  attaching  to  members  of  ordinary  trading  partner- 
ships, exist  in  all  mining  communities;  indeed,  without  them 
successful  mining  would  be  attended  with  difficulties  and  em- 
barrassments, much  greater  than  at  present." 

The  learned  justice  then  quotes  with  approval  SkiUman  v. 
Lachnumy  above  quoted.  See,  also,  Quinn  v-  Quinn^  81  Cal. 
14;  McConnell  v.  St  Clair  Denver  et  al,,  35  Cal.  365;  Jones 
V.  Clark  et  al.^  42  Cal.  180 ;  Charles  v.  Esldeman^  5 
Col.  107;  Higgins  v.  Armstrong^  9  Col.  38;  Judge  v.  Brus- 
well,  13  Bush.  (Ky.)  67;  Manville  y.  Parks  et  al.,  7  Col.  128; 
Deardorfs  Admr.  v.  Thatcher  et  al. ,  78  Mo.  128;  Pea^e  v. 
Cole,  63  Conn.  53;  Bissell  v.  Foss,  114  U.  S.  262;  Bates  on 
Partnership,  §  163,  also  §  14  and  329  with  cases  cited;  Par- 
sons on  Partnership,  §  37  with  note;  §  306  with  note  and 
§  85  and  cases  cited. 

We  are  therefore  of  opinion  that  the  court  in  giving  instruc- 
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tion  No.  3  was  in  error,  for  the  reason  that  the  elements  of  a 
partnership  there  recited  do  not  in  themselves  absolutely  con- 
stitute a  general  partnership. 

Respondent,  however,  ck)ntends  that  if  instruction  No.  3 
were  error,  it  was  not  material,  because  the  evidence  shows 
that  the  defendants  were  liable  even  if  they  were  a  mining 
partnership,  that  is  to  say  that  their  conduct  in  reference  to  this 
note  and  the  money  obtained  thereby  was  such  as  to  render 
them  liable  even  as  a  mining  partnership.  But  even  if  the  evi- 
dence supports  the  respondent's  contention  in  this  respect,  the 
error  in  instruction  No.  3  was  prejudicial,  because  it  instructed 
the  jury  absolutely  that  the  defendants  were  liable  as  a  gen- 
eral partnership,  and  under  such  instruction  the  jury  would 
not  be  required  to  make  any  inquiry  as  to  whether  the  de- 
fendants were  a  mining  partnership,  or  any  inquiry  as  to 
whether  the  facts  showed  that  the  defendants  were  liable  as  a 
mining  partnership. 

Another  alleged  error  is  as  follows :  The  defendants  al- 
leged and  sought  to  prove  that  they  were  not  conducting  the 
mine  as  a  partnership  at  the  time  this  note  was  given,  but  that 
an  incoiporated  company,  called  the  Butte  &  Bozeman  Mining 
Co.«  of  which  defendants  were  stockholders,  was  conducting 
the  business.  The  court  instructed  the  jury  in  eflfect  that  if 
they  found  that  the  corporation  was  conducting  the  business 
and  not  these  defendants,  they  must  find  for  the  defendants. 
Appellants  contend  that  the  evidence  was  uncontradicted  that 
the  corporation  was  doing  the  business,  and  that  therefore  the 
verdict  was  contrary  to  the  instructions.  But  we  think  that 
this  contention  cannot  be  sustained,  for  the  reason  that  in  our 
opinion  there  was  evidence  tending  to  show  that,  while  the 
corporation  had  been  formed,  it  was  not  in  fact  conducting  the 
business.  This  assignment  of  error  we  are,  therefore,  of 
opinion  cannot  be  sustained. 

Appellants  contend  that  almost,  if  not  entirely^  all  of  the 
testimony  tending  to  establish  a  partnership  between  the  de- 
fendants was  that  of  statements  made  by  the  defendant  Olds 
who  was  not  in  court,  and  made  to  the  effect  that  the  other 
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defendants  did  sustain  the  relation  of  partners  to  him.  The 
appellants  in  their  brief  do  not  point  out,  under  the  rules  of 
this  court,  this  testimony  by  page  in  the  transcript.  They  can- 
not therefore  expect  us  to  pick  it  out  of  the  300  pages  of  the 
record  in  this  case.  We  will  say,  however,  that  our  reading 
of  the  record  discloses  that  there  was  very  much  testimony  as 
to  partnership  other  than  that  of  the  statements  by  Olds.  If 
it  were  permitted  by  the  district  court  to  prove  the  fact  of  the. 
partnership  by  the  admissions  of  one  of  the  alleged  partners 
who  was  not  present,  this  would  not  be  evidence  of  the  part- 
nership as  against  the  other  partners.  (Bice  on  Evidence, 
Vol.  1,  pp.  444,  475,  and  Vol.  2,  p.  1154;  Greenleaf  on  Evi- 
dence, Vol.  1,  §  X77;  Wiggin  v.  Fine,  17  Mont.  575.)  We 
mention  this  matter,  although  we  are  not  required  to  pass  upon 
it,  for  the  reason  that  it  is  not  pointed  out  in  the  record  as  re- 
quired by  the  rules. 

For  the  reasons  assigned  the  judgment  and  order  denying  a 
new  trial  are  reversed,  and  the  case  is  remanded  with  direc- 
tions to  grant  a  new  trial. 

Reversed. 

Hunt,  J.,  concurs.     Pembebton,  C.  J.,  not  sitting. 


HASTINGS,  Administrator,  Respondent,  v.    MONTANA 
UNION  RAILWAY  COMPANY,  Appellant. 

[Submitted  September  15, 1896.   Decided  Octobers,  1896.] 

NSGLIOKNCB— FeUoio  servante-JRafZroadff.— A  laborer  employed  by  and  acting  under 
the  orders  of  a  section  foreman  on  a  railroad,  who  is  injured  by  the  negligence  of  the 
foreman  In  not  warning  him  of  the  approach  of  a  yard  engine,  and  the  negligence  of 
the  engineer  of  the  yard  engine  in  operating  his  engine  at  dusk  without  using  the 
whistle  or  bell  and  without  a  headlight,  is  a  fellow  servant  with  such  foremaq  and 
engineer,  and  therefore  the  railroad  company  is  not  liable  for  the  injuries  resulting 
from  their  negligence.  {QoodweU  y.  AfonUina  Central  RaHwau  Company,  ante,  298, 
cited.) 

Appeal  Jrom  Second  Jvdicial  District^  Silver  Bow  County. 
Action  for  damages  for  personal  injuries.     The  cause  was 
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tried  before  McHatton,  J»     Plaintiff  had  judgment  below. 
Reversed. 

George  HaMom^  for  Appellant. 

Carroll  cfe  Leehey^  for  Respondent 

Hunt,  J. — Tim  Hastings,  the  plaintiff's  intestate,  was  a  day 
laborer  employed  under  a  section  foreman  to  keep  portions  of 
the  roadbed  of  the  defendant  company  in  repair.  The  fore- 
man  had  power  to  employ  and  discharge  the  men  and  superin- 
tend their  work,  and  himself  worked  with  the  men.  The 
foreman  employed  the  deceased,  who,  with  a  gang  of  five 
others,  was  working  upon  defendant's  road  upon  the  day  he 
was  killed.  On  November  23,  1893,  at  dusk  about  twenty- 
five  minutes  past  five  o'clock  in  the  evening,  the  deceased  and 
five  others  were  repairing  a  track  near  the  Parrot  smelter  at 
Butte.  They  had  with  them  a  low,  flat  push  car,  with  handles 
extending  beyond  the  ends.  About  quitting  time,  the  fore- 
man told  the  men  to  move  the  car  from  the  track  and  carry  it 
across  to  another  track  about  fifty  feet  away.  Observing  an 
engine  on  the  track  which  the  men  had  to  cross,  the  foreman 
remarke<l  that  there  was  time  enough  to  get  over  and  ordered 
the  men  to  pick  up  the  car  and  proceed.  The  deceased  had 
hold  of  the  center  of  this  push  car,  on  the  north  side;  the 
other  men  holding  the  respective  corners.  Before  the  men 
got  it  clear  of  the  second  track  one  corner  of  the  flatcar  went 
down;  the  deceased  was  on  the  side  that  went  down.  Just 
then  a  locomotive  came  up  behind  the  men:  no  bell  was  rung 
and  no  whistle  blown.  One  of  the  men  was  knocked  down, 
and  Hastings,  the  deceased,  was  run  over,  dragged  beneath  the 
engine  and  so  seriously  injured  that  he  died  shortly  after- 
wards. 

The  complaint  alleged  negligence  in  the  following  respects, 
viz  :  That  the  defendant  was  negligent  and  careless  through 
its  engineer  and  fireman  of  the  yard  engine  in  operating  such 
yard  engine  without  having  the  whistle  blown  or  the  bell  rung, 
and  without  having  the  headlight  of  the  engine  lighted,  and  in 
being  negligent  through  its  foreman  for  not  warning  the  de- 
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ceased  of  the  approach  of  the  yard  engine  in  time  for  him  to 
escape,  although  the  foreman  knew  of  the  danger  in  ample 
time  to  have  warned  the  deceased. 

The  defendant  moved  for  a  nonsuit  raising  the  point  under 
the  issues  of  the  pleadings  that  the  foreman  as  well  as  the  en- 
gineer of  the  locomotive  which  struck  the  deceased,  and  the 
deceased  were  fellow  servants,  and  that  the  negligence  of  the 
defendant,  if  any  there  were,  was  not  such  as  to  render  the 
defendant  company  liable  in  damages. 

The  court  overruled  the  motion.  The  defendant  then  in- 
troduced evidence  tending  to  show  that  the  deceased  was  care- 
less in  not  getting  out  of  the  way,  as  there  was  ample  time  for 
him  to  do.  The  court  charged  the  jury,  substantially,  that  if 
the  deceased  was  injured  by  reason  of  the  negligence  or  want 
of  care  of  the  foreman  under  whose  orders  he  was  acting,  or 
the  engineer,  and  not  through  his  own  carelessness,  defend- 
ant was  liable,  thus  assuming  that  the  foreman  and  the  engi- 
neer were  not  fellow  servants  of  the  deceased.  The  jury  re- 
turned a  verdict  for  the  plaintiflf  in  the  sum  of  $4, 250,  upon 
which  judgment  was  entered.  Defendant  moved  for  a  new 
trial,  which  was  denied.  This  appeal  is  from  the  order  deny- 
ing the  motion  for  a  new  trial  and  from  the  judgment. 

Cases  involving  questions  of  who  are  fellow  servants  have 
not  been  very  frequent  in  this  court.  While  the  statutes  of 
the  territory  were  controlling  and  the  rule  obtained  that  in 
every  case  where  a  servant  acted  under  the  order  of  his  su- 
perior, the  liability  for  injury  sustained  by  the  fault  of  the 
superior  was  the  same  as  if  such  servant  were  a  passenger; 
questions  were  necessarily  determined  by  the  local  law  and  the 
liability  of  domestic  railroad  corporations  was  much  more  ex- 
tensive than  it  is  under  the  general  law.  This  was  decided 
when  the  question  was  presented  in  the  first  opinion  in  the 
case  of  Criswell  y.  Montana  Central  Railway  Co.^  17  Mont. 
189.  But  as  we  said  in  the  case  of  Goodwdl  v.  Montana  Cen- 
tral Railway  Co.^  ante,  page  293  : 

*' Since  the  decision  of  this  court  on  the  rehearing  of  the 
case  of  Ortswell  v.  Montana   Central  Raihoay  Go. ,  ante^  page 
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167,  announcing  that  the  statute  of  the  territory  of  Montana, 
which  modified  the  common  law  rule  of  the  liability  of  a 
master  to  his  employes  for  injuries  to  the  latter  by  the  negli- 
gence of  a  superior,  was  repealed  by  the  adoption  of  the  state 
constitution,  the  courts  are  obliged  to  determine  questions 
such  as  the  one  now  before  us  by  the  general  law." 

Looking  now  at  the  general  law  of  fellow  service  as  ex- 
pounded by  the  supreme  court  of  the  United  States,  we  find 
that  plaintiff  in  the  case  under  consideration  cannot  recover. 

In  Northern  Pacific  Railroad  Co.  v.  Hamhly^  lft4  U.  S. 
349,  it  was  decided  that  a  day  laborer,  who  while  working  for 
the  railroad  company,  under  the  order  and  direction  of  a  sec- 
tion foreman,  on  a  culvert  on  the  company's  road,  is  injured 
by  the  negligence  of  a  conductor  and  engineer  in  moving  and 
operating  a  train  upon  the  company's  road,  is  a  fellow  servant 
with  such  engineer  and  such  conductor  in  such  a  sense  as  ex- 
empts the  company  from  liability  for  the  injury  so  inflicted. 
The  court  there  said  : 

<<The  question  first  arose  in  the  case  of  RaaidaU  v.  Balti- 
more <b  Ohio  Railroad  Co.,  109  U.  S.  478,  in  which  a  brake- 
man,  working  a  switch  for  his  train  on  one  track  in  a  railroad 
yard,  was  held  to  be  a  fellow  servant  of  an  engineer  of  an- 
other train  upon  an  adjacent  track,  upon  the  theory  that  the 
two  were  employed  and  paid  by  the  same  master,  and  that 
their  duties  were  such  as  to  bring  them  to  work  at  the  same 
place  at  the  same  time,  and  their  separate  services  had  as  a 
common  object  the  moving  of  trains.  It  is  difficult  to  see  why, 
if  the  case  under  consideration  is  to  be  determined  as  one  of 
general  and  not  of  local  law,  it  does  not  fall  directly  within 
the  ruling  of  the  Randall  case.  The  services  of  a  switchman 
in  keepmg  a  track  clear  for  the  passage  of  trains  do  not  differ 
materially,  so  far  as  actions  founded  upon  the  negligence  of 
train  men  are  concerned,  from  those  of  a  laborer  engaged  in 
keeping  the  track  in  repair;  neither  of  them  is  under  the  per- 
sonal control  of  the  engineer  or  conductor  of  the  moving 
train,  but  both  are  alike  engaged  in  an  employment  necessarily 
bringing  them  in  contact  with  passing  engines,  and  in  the  <  im- 
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mediate  common  object '  of  securing  the  safe  passage  of  trains 
over  the  road.  As  a  laborer  upon  a  railroad  track,  either  in 
switching  trains  or  repairing  the  track,  is  constantly  exposed 
to  the  danger  of  passing  trains,  and  bound  to  look  out  for  them, 
any  negligence  in  the  management  of  such  trains  is  a  risk 
which  may  or  should  be  contemplated  by  him  in  entering  upon 
the  service  of  the  company.  This  is  probably  the  most  satis- 
factory test  of  liability.  If  the  departments  of  the  two  ser- 
vants are  so  far  separated  from  each  other  that  the  possibility 
of  coming  in  contact,  and  hence  of  incurring  danger  from  the 
negligent  performance  of  the  duties  of  such  other  department, 
could  not  be  said  to  be  within  the  contemplation  of  the  person 
injured,  the  doctrine  of  fellow-service  should  not  apply." 

In  accordance  with  the  doctrine  of  the  Hambly  case,  and  the 
later  decision  of  Northern  Pacific  Hallway  Co.  v.  Peterson^ 
162  U.  S.  346,  this  court  in  Goodwdl  v.  Montana  Central 
Railway  Co.^  cited  above,  held  that  where  an  employe,  a 
laborer  repairing  defendant's  roadbed  and  under  the  orders  of 
a  section  boss,  was  injured  through  the  negligence  of  such 
boss,  the  laborer  and  the  section  boss  were  fellow  servants  and 
for  an  injury  so  received  the  company  was  not  liable. 

In  principle  there  is;  under  the  facts  of  the  case  at  bar.  no 
diflference  between  the  Hambly  case  and  this  one.  The  negli- 
gence, if  any  there  was,  which  caused  the  death  of  the  de- 
ceased was  the  negligence  of  his  co-servants  in  performing 
duties  devolving  upon  them.  The  general  principles  of  the 
law  of  master  and  servant  as  set  forth  in  the  Goodwell  case, 
9upra^  and  the  authorities  cited  in  the  opinion  in  that  case  are 
controlling  in  this  instance. 

We  note,  too,  that  the  supreme  court  of  the  United  States  in 
Northern  Pacific  Railroad  Co,  v.  Charleaa^  162  U.  S.  369, 
has  reiterated  the  doctrine  of  the  Hambly  opinion.  In  the 
Charless  case  the  plaintiff  was  an  ordinary  laborer  employed 
under  a  section  boss  or  foreman  to  keep  a  certain  portion  of 
the  roadbed  in  repair.  The  foreman  employed  the  men.  On 
the  day  of  the  accident  the  foreman  and  plaintiff  were  upon  a 
handcar  going  to  inspect  some  work.  While  turning  a  curve 
Vol.  XVIII.-82 
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in  a  narrow  cut,  an  engine  and  freight  train  came  in  an  oppo- 
site direction.  No  warning  was  given  by  the  engineer  of  the 
freight  train.  Char  less  undertook  to  jump  from  the  handcar 
but  fell  in  front  of  it  and  was  seriously  injured  by  being  run 
over  by  it.  One  of  the  grounds  of  negligence  relied  on  was 
the  negligence  of  the  foreman;  another  was  the  negligence  of 
the  train  hands  on  the  approaching  train  in  not  giving  signals 
of  their  approach  around  the  curve  and  through  the  cut.  The 
court  held  that  the  foreman  was  the  fellow  servant  of  the 
laborer  and  referred  on  that  point  to  the  Peterson  case  above 
cited,  as  governing  the  case.  It  was  also  held  error  to  have 
submitted  to  the  jury  the  question  of  the  negligence  of  the 
employes  on  the  extra  freight  train  in  failing  to  give  the  sig- 
nals of  its  approach.  <<This  failure,''  said  the  court,  << as- 
suming that  it  constituted  negligence,  was  nothing  more  than 
the  negligence  of  co-servants  of  the  plaintiff  below  in  perform- 
ing the  duty  devolving  upon  them.  The  principle  which 
covers  the  facts  of  this  case  was  laid  down  in  HandcUl  v.  JSal- 
timore  <&  Ohio  Railroad  Co,^  109  U.  S.  478,  and  that  case 
has  never  been  overruled  or  questioned.  The  Ro%s  oase^  112 
U.  S.  377,  is  a  different  case,  and  was  decided  upon  its  own 
peculiar  facts.  See  Baltimore  <&  Ohio  Railroad  Co.  v. 
Bavgh^  149  U.  S.  368,  380.  Among  the  latest  expressions  of 
opinion  of  this  court  in  regard  to  views  similar  to  those  stated 
in  the  case  in  109  U.  S.,  supra^  is  the  case  of  the  Northern 
Pacific  Railroad  Co.  v.  Hambly^  164  U.  S.  349.  It  seems  to 
us  that  the  Randall  and  the  Hambly  cases  are  conclusive,  and 
necessitate  a  reversal  of  the  judgment.  *  *  *  We  are  un- 
able to  distinguish  any  difference  in  principle  arising  from  the 
facts  in  these  two  cases." 

It  is  clear  to  us  that  the  case  at  bar  was  tried  upon  an 
erroneous  theory  of  the  law,  arising  doubtless  by  the  belief  on 
the  part  of  the  learned  judge  who  presided,  that  the  old  terri- 
torial statute  fixing  a  railroad  company's  liability  was  in  force. 
But  as  it  was  not,  the  errors  discussed  were  material  and  re- 
quire a  reversal  of  the  case.     Judgment  and  order  reversed. 

Reoer%ed. 

Pembebton,  C.  J.,  concurs.     De  Witt,  J.,  not  sitting. 
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TUDOR   ET  AL.,  Appellants,  y.  DE  LONG  et   al.,  Re- 
spondents. 

(Submitted  September  18. 1886.    Decided  October  5, 1896.] 

FBAi7DUi.sirT  CoyvBYAirc«-Sttrct|h-Ore(Mtor».— A  conyeyance  by  the  defendant  of 
his  property  to  his  surety  on  certain  notes  to  secure  him  against  liability  thereon, 
and  In  consideration  of  the  surety  also  assuming  the  payment  of  further  Indebtedness 
of  the  defendant.  Is  not  fraudulent  as  against  creditors  of  the  defendant  whOMe  claims 
were  not  embraced  among  those  to  be  paid  by  the  surety. 

Appeal  from  Ninth  Jvdidal  District^  Gallatin  Cotcnty. 

Action  to  annul  certain  conveyances  as  fraudulent.  Judg- 
ment was  rendered  for  the  defendants  below  by  Armstbong, 
J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  to  set  aside  a  conveyance  made  by  defend- 
ant Burk  to  defendant  DeLong  to  certain  real  estate  in  Galla- 
tin county,  and  also  a  chattel  mortgage  to  certain  personal 
property  made  by  said  Burk  to  said  DeLong  for  alleged  fraud 
in  the  execution  of  said  instruments.  Both  of  said  instruments 
were  executed  on  the  13th  day  of  February,  1894,  and  both 
are^attacked  on  the  same  ground  of  alleged  fraud  in  the  execu- 
tion thereof. 

The  complaint  alleges  generally  that  both  of  said  instru- 
ments were  executed  for  the  purpose  of  cheating,  defrauding, 
hindering  and  delaying  the  creditors  of  Burk,  and  that  they 
were  both  executed  and  delivered  without  any  consideration 
whatever  having  passed  from  DeLong  to  Burk.  Plaintiffs 
were  creditors  of  Burk  before  and  at  the  time  of  the  execution 
of  said  instruments. 

The  answer  denies  the  material  allegations  of  the  complaint. 
The  case  was  tried  by  the  court  without  a  jury.  The  judg- 
ment of  the  court  was  for  the  defendants.  Plaintiffs  appeal 
from  the  judgment  and  order  of  the  court  refusing  a  new 
trial. 
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J.  L.  Stoats^  for  Appellants. 
Luce  <&  Lucey  for  Respondents. 

Pemberton,  C.  J. — An  inspection  of  the  record  in  this 
case  discloses  the  fact  that  on  the  13th  day  of  February,  1894, 
the  date  of  the  two  conveyances  attacked  and  sought  to  be  set 
aside  for  alleged  fraud,  and  prior  thereto,  the  defendant  Bark 
was  indebted  to  divers  creditors,  and  that  he  was  being  pressed 
for  payment  of  his  debts,  especially  by  the  Gallatin  Valley 
National  Bank  to  which  he  owed  a  considerable  sum.  It  ap- 
pears that  at  this  time  DeLong  was  surety  for  Burk  on  notes 
for  about  $2,700.  To  secure  DeLong  against  this  liability, 
and  to  secure  DeLong  against  damage  and  loss  by  reason  of 
his  (DeLong^  s)  assuming  about  $2,000  additional  indebtedness 
of  Burk  to  said  bank  and  other  creditors  who  were  crowding 
him  for  payment,  Burk  executed  and  delivered  to  DeLong  the 
deed  and  chattel  mortgage  sought  to  be  set  aside  in  this  pro- 
ceeding. The  plaintiffs,  who  were  creditors  of  Burk,  were  not 
secured  or  preferred  by  the  conveyances  above  mentioned 
There  was  no  other  consideration  for  the  execution  of  the  deed 
and  chattel  mortgage  involved  than  that  stated  above.  No 
money  passed  from  DeLong  to  Burk  as  a  consideration  for  the 
making  of  such  instruments. 

The  appellants  contend  that  the  deed  and  chattel  mortgage 
made  by  Burk  to  DeLong  under  the  circumstances  stated 
above  to  secure  DeLong  as  Burk's  surety,  and  also  to  protect 
DeLong  against  damage  on  account  of  his  assuming  the  pay- 
ment of  Burkes  debts  were  made  without  consideration  and 
were  and  are,  therefore,  void  as  to  plaintiffs.  The  court  evi- 
dently found  that  there  was  sufficient  consideration  shown  for 
the  execution  and  delivery  of  the  instruments  attacked,  and 
that  there  was  no  fraud  in  the  arrangement  between  Burk  and 
DeLong  by  and  on  account  of  which  Burk  transferred  his 
property  to  DeLong;  and  upon  such  view  of  the  case  the  court 
evidently  made  its  finding  and  rendered  its  judgment. 

This  action  of  the  court  constitutes  the  principal,  if  not  the 
sole,  ground  of  complaint  of  the  appellants.     It  is  the  only 
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error  really  relied  upon,  though  others  are  assigned.  It  is  the 
alleged  error  against  which  counsel  directs  his  main  argu- 
ment. 

The  court  simply  found  that  DeLong  was  surety  for  Burk 
on  notes  to  about  $2,700,  and  had  assumed  in  addition  thereto 
the  payment  of  about  $2,000  of  Burk's  debts,  and  that  to  se- 
cure himself  against  such  liabilities  he  had  taken  the  deed  and 
chattel  mortgage  attacked  in  this  proceeding.  It  is  not 
claimed  that  the  transaction  between  Burk  and  DeLong  was 
not  bona  fide  for  the  purpose  and  for  the  consideration  stated 
above.  We  are  at  a  loss  to  see  how  the  court  could  have 
found  otherwise  than  it  did.  DeLong  had  a  legal  right  to  de- 
mand and  take  security  against  the  liabilities  he  assumed  for 
Burk.  Burk  had  a  legal  right  to  secure  him  in  the  manner  he 
did.  That  the  giving  of  the  deed  and  chattel  mortgage  to  De- 
Long  amounted  to  a  preference  by  Burk  of  other  creditors 
gave  the  plaintiffs  no  right  of  action.  Such  a  preference  is 
not  of  itself  fraudulent  nor  is  it  prohibited  by  law.  (Priest 
V.  Browfiy  36  Pac.  323  (Cal.)  and  cases  cited;  Hoas  v.  Sedg- 
toickj  10  Pac.  400 ;  Smith  v.  Rankin^  25  Pac.  586;  Warren 
V.  Ilia  Creditors^  28  Pac.  257.) 

If  it  were  necessary  to  cite  authorities  in  support  of  the 
finding  and  judgment  of  the  lower  court  in  this  case,  we  think 
the  above  amply  sufficient.  There  is  no  pretense,  supported 
by  the  evidence,  that  there  was  any  actual  or  intentional  fraud 
in  the  execution  of  the  deed  and  chattel  mortgage  sought  to  be 
set  aside  in  this  case. 

The  appeal  appears  to  us  to  be  without  merit,  if  not  abso- 
lutely frivolous.  The  judgment  and  order  of  the  district 
court  appealed  from  are  affirmed. 

Affirmed. 

De  Witt  and  Hunt,  ii.^  concur. 
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STATE  EX  REL.  WOODY,    v.    ROTWITT,    Secretary   of 
State,  Respondent. 

[Submitted  October  8, 1896.    Decided  October  12, 1896.] 

Elbctioks— Jtuttetol  nomination^Dtgtrict  eomprWno  two  oouattes.— Where  a  Judicial 
district  comprises  two  counties  the  nomination  of  a  candidate  for  district  judge  by  a 
political  party  at  a  county  conyention  composed  of  delegates  of  that  county  alone, 
without  the  other  county  having  an  opportunity  to  participate  in  the  proceedings,  is  a 
nullity. 

Samb— Oonven<ion«.~Tbe  conventions  and  primary  meetings  provided  for  by  sectfoos 
1810, 1811, 1812  of  the  Political  Code,  held  for  the  purpose  of  nominating  candidates  for 
public  office,  are  meant  to  be  organized  assemblages  of  electors  or  delegates  fairly 
representing  the  entire  body  of  electors  of  the  political  party  which  may  lawfully  vote 
for  the  candidates  of  any  such  convention. 

SAMK^NominatUms  by  petition.— Section  1818  of  the  Political  Code,  permitting  a  candi- 
date for  public  office  to  be  nominated  by  certificate  or  petition  signed  by  a  certain 
percentage  of  the  electors  residing  within  the  political  division  for  which  the  officer 
Is  to  be  elected,  contemplates  simply  the  candidacy  of  one  not  a  nominee  of  a  party, 
as  an  Independent  or  electors'  candidate,  and  where  no  effective  nomination  for  a 
particular  office  has  been  made  by  any  convention  or  primary  meettaig  held  by  tlie 
delegates  of  an  organized  political  party  for  the  purpose  of  notilnatlng  a  candidate 
for  that  office,  a  person  is  not  entitled  to  have  his  name  placed  upon  the  regular  party 
ticket  as  a  nomhiee  for  the  office  solely  by  petition  of  voters  who  nominate  him  as  the 
candidate  of  such  regularly  organized  party.  Id  such  case  he  is  simply  the  candidate 
of  those  Individual  electors  who  have  Joined  in  nominating  him  and  is  only  entitled  to 
be  placed  upon  the  ballot  as  such  a  candidate. 


Original  Proceeding. 
Writ  made  permanent. 


Application    for    an    injunction. 


Statement  of  the  case  by  the  justice  delivering  the  opinioiL 

The  petitioner  applies  for  a  writ  of  injunction  commanding 
the  defendant  secretary  of  state  to  refrain  from  certifying  to 
the  county  clerks  of  Missoula  and  Ravalli  counties  the  name  of 
George  W.  Reeves,  Esq.,  as  the  candidate  of  the  ^'Silver 
Republican  Party ^'  or  of  the  '^Republican  Party  of  ihe  state  of 
Montana,"  for  the  office  of  judge  of  the  fourth  judicial  dis- 
trict, state  of  Montana. 

It  appears  by  the  petition  that  on  September  8d,  1896,  the 
petitioner  was  duly  nominated  by  a  convention  of  delegates 
who  were  resident  in  Missoula  and  Ravalli  counties,  as  the 
Democratic  candidate  for  judge  of  the  fourth  judicial  district, 
comprising  the  counties  of  Missoula  and  Ravalli  ;  that  a  con- 
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vention  of  the  Republican  party,  consisting  of  delegates  from 
the  counties  of  Missoula  and  Ravalli,  on  the  9th  day  of  Sep- 
tember, 1896,  duly  nominated  one  £.  £.  Hershey  as  the 
republican  candidate  for  judge  of  the  district  court.  It  was 
conceded,  however,  during  the  argument  that  no  certificate 
of  Hershey 's  nomination  was  ever  filed  with  the  secretary 
of  state,  as  is  required  by  law,  and  that  even  if  it  were  so  filed 
he  is  not  a  candidate,  having  notified  the  secretary  of  state  of  his 
declination  of  any  nomination  as  district  judge.  The  peti- 
tioner next  avers  that  the  Silver  Republican  party  has  been  a 
regular  political  organization  since  September  9,  1896,  and 
has  nominated  officers  and  published  the  principles  it  pro- 
claims and  advocates ;  that  on  September  22d,  1896,  the 
Republican  party  held  a  county  convention  in  Mifsoula  county 
to  nominate  county  officers,  the  delegates  to  said  convention 
being  from  Missoula  county  exclusively,  but  that  the  said 
county  convention  pretended  to  nominate  George  W.  Reeves 
as  the  Republican  candidate  for  judge  of  the  fourth  judicial 
district,  and  on  October  3,  1896,  filed  with  the  defendant  a 
certificate  stating  in  substance  that  at  a  convention  of  the 
republican  party,  held  on  the  said  last  mentioned  date,  of  Mis- 
soula county,  the  said  George  W.  Reeves  was  by  the  said  con- 
vention nominated  for  judge  of  said  fourth  judicial  district. 
It  then  appears  that  immediately  upon  the  conclusion  of  the 
proceedings  of  the  Republican  county  convention,  a  portion  of 
the  delegates  to  the  same  assembled  as  atSilver  Republican  con- 
vention, and  among  other  proceedings  of  said  convention  so 
assembled  the  delegates  nominated  the  said  Reeves  for  the  office 
of  district  judge,  and  on  October  3,  1896,  filed  a  certificate 
with  the  defendant,  reciting  in  substance  that  the  said  Jteeves 
had  been  nominated  by  such  convention  as  the  candidate  of 
the  Silver  Republican  party. 

It  is  averred  that  the  nominations  just  referred  to  are  void 
because  they  were  not  made  by  any  convention  in  which  the 
county  of  Ravalli  was  represented,  or  was  invited  to  be  repre- 
sented or  had  an  opportunity  to  be  represented. 

The  petitioner  then  ^ets  forth  that  on  October  3,  1896,  there 
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were  filed  with  the  secretary  of  state  four  lists  of  names 
whereby  certain  qualified  electors  of  Missoula  county  nomi- 
nated George  W.  Reeves  as  candidate  of  the  Silver  Repabliciui 
party  for  district  judge  of  the  fourth  judicial  district.  The 
petitioner  alleges  that  those  petitions  are  defective  by  reason 
of  electors  in  certain  instances  omitting  to  sign  their  places  of 
residence  and  occupations  as  required  by  law.  It  is  next 
averred  that  on  October  3,  1896,  certain  other  petitions  were 
filed  with  the  secretary  of  state,  wherein  certain  electors 
attempt  to  nominate  the  said  George  W.  Reeves  as  the  candi- 
date of  the  < ^Republican  Party  of  the  state  of  Montana.''  But 
the  petitioner  alleges  that  these  petitions  are  defective  by  the 
omissions  in  certain  cases  to  add  to  the  names  of  the  electors 
their  places  of  residence,  etc.  It  is  also  averred  that  there 
are  not  enough  names  upon  the  petitions  referred  to  to  nomi- 
nate the  said  George  W.  Reeves  according  to  law. 

The  secretary  of  state  by  answer  denies  that  Hershey  was 
ever  ddly  nominated  and  alleges  that  at  a  regular  Republican 
state  convention  composed  of  electors  from  all  the  counties  in 
the  state,  the  delegates  attending  such  convention  from  Ravalli 
and  Missoula  counties  without  right  or  authority  assembled 
and  pretended  to  nominate  Hershey,  but  never  filed  any  cer- 
tificate of  nomination,  and  that  said  Hershey  was  regularly 
nominated  by  the  Republican  county  convention  of  Missoula 
county  as  county  attorney  for  said  county.  The  defendant 
denies  '<on  information  and  belief  that  the  Silver  Republican 
party  has  been  at  all  times  since  the  9th  day  of  September, 
1896,  a  regularly  organized  and  existing  political  party  in  the 
said  fourth  judicial  district  of  the  state  of  Montana  ;- '  alleges 
that  the  Missoula  Republican  county  convention  nominated 
said  Reeves  as  a  candidate  for  judge,  and  filed  with  the  defend- 
ant on  October  3,  1896,  a  certificate  in  due  form  ;  admits  that 
after  the  Republican  county  convention  had  adjourned  sine  die, 
a  part  of  the  delegates  attending  such  convention  assembled  as 
a  Silver  Republican  convention,  and  alleges  that  after  assem- 
bling and  duly  organizing  as  a  convention  representing  the 
Silver  Republican  party,  they  nominated  said  Reeves  as  a  can- 
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didate  for  judge  and  in  due  form  filed  a  certificate  of  nomina- 
tion with  the  defendant.  The  defendant  alleges  on  informa- 
tion and  belief  that  neither  the  Republican  party,  nor  the  Silver 
Republican  party  in  Ravalli  county  have  ever  held  a  convention 
for  the  purpose  of  nominating  a  candidate  for  the  office  of 
judge  of  the  fourth  judicial  district,  but  have  acquiesced  in  the 
nomination  of  the  said  Reeves  for  said  office. 

The  answer  admits  the  filing  of  the  petitions  referred  to  by 
the  allegations  of  plaintiff's  petition,  but  denies  the  defects 
alleged  in  the  petitions.  It  is  unnecessary  to  mention  the  par- 
ticular defects  in  the  denials  more  specifically,  as  they  are  not 
material  to  the  decision  of  the  case.  To  this  answer  the  peti- 
tioner filed  a  demurrer. 

T.  J.   Walsh,  for  Relator. 

Henri  J.  Haskell^  Attorney  General,  J/.  S.  Gann  and 
Thomas  MarsluxLl^  for  Respondent. 

Hunt,  J. — The  attempted  nomination  of  Mr.  Hershey  as 
Republican  candidate  for  district  judge  by  the  delegates  to  the 
state  convention  on  September  9,  1896,  from  Ravalli  and 
Missoula  counties  is  not  important,  because,  whether  the 
method  pursued  was  legal  or  not  is  immaterial,  inasmuch  as 
Mr.  Hershey  expressly  declined  to  be  a  candidate,  by  a  writ- 
ten declination  on  file  with  the  secretary  of  state.  So  that  if 
the  judicial  district  was  properly  represented  by  the  assem- 
bling of  the  delegates  to  the  Republican  state  convention  from 
the  several  counties  of  the  district  in  a  district  convention,  and 
if  such  district  convention  properly  exercised  its  powers  by 
selecting  a  candidate,  still  their  work  as  a  district  convention 
has  become  ineffective  both  by  the  declination  of  Mr.  Hershey 
and  by  the  failure  of  any  subsequent  concerted  action  by  such 
district  convention,  or  by  any  committee  delegated  by  such 
convention  to  substitute  another  candidate  in  place  of  Hershey. 
The  fact  is,  therefore,  that  there  is  no  Republican  candidate 
for  district  judge  who  was  nominated  by  any  convention  of 
delegates  chosen  from  Ravalli  and  Missoula  counties.  So  far 
the  case  is  perfectly  simple. 
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But  in  the  current  of  political  conventions,  on  September 
22,  1896,  the  Republican  party,  in  and  for  Missoula  county, 
held  a  county  convention  to  nominate  candidates  for  county 
offices  in  Missoula  county.  This  convention,  it  appears  by  the 
pleadings,  was  essentially  a  county  convention  for  the  county 
of  Missoula.  It  is  admitted  that  its  delegates  were  ex- 
clusively from  Missoula  county,  and  its  functions  were 
evidently  intended  to  be  limited  to  the  single  purpose  of  mak- 
ing nominations  usually  and  appropriately  to  be  made  by  a 
county  convention.  No  invitation  was  ever  extended  to  the 
Republicans  of  Ravalli  county  to  send  delegates  to  the  cx>nven- 
tion — no  opportunity  was  given  to  Ravalli  county  to  partici- 
pate in  the  convention,  and  there  was  in  fact  no  representation 
at  all  of  Ravalli  county.  This  county  convention,  however, 
went  beyond  its  evident  primary  purposes  and  nominated  a 
candidate  for  a  state  office — judge  of  the  district  court  for  the 
fourth  judicial  district — an  official  in  whose  election  Ravalli  as 
well  as  Missoula  county  is  deeply  interested,  and  for  whose 
election  each  is  authorized  to  vote  under  the  constitution  and 
laws  of  the  state.  We  are  irresistibly  led  to  the  oonclusion 
that  the  elector  who  may  vote  for  the  election  of  a  judge  of  a 
judicial  district  should  have  every  fair  and  usual  opportunity 
to  participate  jointly  in  the  convention  nomination  of  a  candi- 
date for  that  office  and  should  jointly  participate,  or  decline  to 
do  so.  The  letter  of  our  constitution  is,  ^'the  state  shall  be 
divided  into  judicial  districts  in  each  of  which  there  shall  be 
elected  by  the  electors  thereof  one  judge  of  the  district  oourt," 
etc.  Thus  is  the  right  preserved  to  the  electors  to  choose 
their  own  judicial  officers  ;  and  it  is  strictly  in  accord  with 
the  spirit  of  popular  elections  in  our  land  that  where  the 
official  is  to  be  elected  by  the  joint  vote  of  several  counties, 
the  nomination  of  a  candidate  to  represent  any  political  organ- 
ization should  be  by  representatives  of  such  party  from  all 
such  several  counties  acting  jointly. 

The  statutes,  sections  1310,  1311,  1312,  Political  Ckxle, 
recognize  systems  of  conventions  and  primary  meetings  held 
to  nominate  candidates  for  public  office.     Such   conventions 


jj    18  Mont.]  State  ^.  RoTwiTT.  507 

,;p  are,  however,  in  our  judgment  meant  to  be  organized  assem- 
^  blages  of  electors  or  delegates  fairly  representing  the  entire 
i.  body  of  electors  of  the  political  party  which  may  lawfully  vote 
for  the  candidates  of  any  such  convention.  In  a  similar  case. 
State  v.  WetTj  (Wash.)  31  Pac.  417,  the  supreme  court  of 
Washington  said:  ^^The  plain  intent  of  said  section,  when 
examined  in  the  light  of  all  the  other  sections  upon  the  sub- 
ject, makes  it  perfectly  clear  that  the  primary  meeting  or 
convention  must  be  by  or  on  behalf  of  the  entire  body  of 
voters  of  the  respective  party  who  are  to  be  allowed  to  vote 
at  the  election  oi  the  officers  therein  nominated. '' 

We,  therefore,  think  the  Missoula  county  Republican  conven- 
tion did  not  represent  the  Republican  party  of  the  fourth 
judicial  district  and  its  action  in  nominating  a  candidate  for 
judge  was,  under  the  pleadings  of  this  case,  a  nullity. 

These  observations  are  equally  pertinent  to  the  certificates 
purporting  to  be  the  nomination  papers  of  George  W.  Reeves 
by  the  convention  of  the  silver  republican  party  of  Missoula 
county.  ^*The  Silver  Republican  party" — ^it  being  conceded 
by  the  pleadings  on  both  sides  that  such  an  organization 
existed  in  Missoula  county  September  22,  1896 — in  its 
convention  ignored  the  rights  of  Ravalli  county,  as  did 
the  Republican  convention.  Their  action,  therefore,  is  to 
be  judged  in  the  same  manner,  and  our  conclusion  must  be 
that  no  benefit  can  accrue  to  Mr.  Reeves  as  a  convention 
nominee  of  that  organization  for  the  office  of  district  judge. 
No  Republican  or  Silver  Republican  convention  having  law- 
fully nominate4  a  candidate  for  district  judge,  we  will  now 
briefly  consider  the  certificates  of  nomination  filed  by  the  elec- 
tors of  Missoula  and  Ravalli  counties  and  determine  what,  if 
any,  standing  they  give  to  Mr.  Reeves.  These  petitions  may  be 
regarded,  for  the  purposes  of  this  decision,  as  subscribed  by 
the  required  number  of  electors,  and  as  otherwise  regular 
under  Sec.  1313,  of  the  Political  Code  except  as  hereinafter 
discussed.  This  section  provides  in  part  that:  <  Candidates  for 
public  office  may  be  nominated  otherwise  than  by  convention 
or  primary  meeting  in  the  manner  following:  .  A  certificate  of 
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nomination,  containing  the  name  of  a  candidate  for  the  office  to 
be  filled,  with  such  information  as  is  required  to  be  given  in 
certificates  provided  for  in  section  1311  of  this  chapter,  must 
be  signed  bv  electors  residing  within  the  state  and  district  or 
political  division  in  and  for  which  the  officer  or  officers  are  to  be 
elected,  in  the  following  required  numbers."  Now,  still  assum- 
ing th^t  these  certificates  were  regular  in  form,  as  above  noted 
we  find  that  they  are  attempts  to  nominate  Geo.  W.  Reeves, 
Esq. ,  as  the  candidate  of  regularly  organized  parties,  namely, 
the  ''Silver  Republican  Party"  and  the  ''Republican  Party'' 
of  Missoula  and  Ravalli  counties.  The  question,  therefore, 
resolves  itself  into  this:  No  effective  nomination  for  dis- 
trict judge  having  been  made  by  any  convention  or  pri- 
mary meeting  held  for  the  purpose  of  making  a  district 
nomination,  (although  a  convention,  purporting  to  be  a  district 
convention,  was  held  and  took  initiatory  steps  towards  nom- 
inating another  candidate,)  under  such  circumstances  can 
a  person  get  his  name  on  the  ticket  of  a  regular  party  as 
a  regular  party  nominee  solely  by  petition  of  voters  who 
nominate  him  as  the  candidate  of  such  regularly  organized 
party  ?  We  do  not  think  he  can.  The  petitions  in  this  case 
constitute  an  attempt  on  the  part  of  the  electors  who  signed 
them  to  make  George  W.  Reeves,  Esq.,  the  candidate  of  an 
organized  party  by  petition.  What  the  reasons  were  which 
moved  the  electors  to  secure  these  petitions  is  not  material. 
Perhaps  the  invalidity  of  the  nomination  of  a  candidate  for 
judge  by  the  Missoula  county  conventions  became  apparent, 
and  to  overcome  this  difficulty  it  was  thought  proper  to  make 
party  nominations  by  petition  of  electors  residing  within  the 
entire  election  district.  But,  whatever  the  object  of  the 
double  systems  employed  may  have  been,  it  is  plain  that  Judge 
Reeves  was  simply  intended  to  be  nominated  as  the  candidate 
of  the  Republican  and  Silver  Republican  parties.  His  counsel 
throughout  argument  have  contended  and  expressly  reiterated 
time  and  again  that  he  is  not  an  electors'  candidate  but  is  the 
regular  candidate  of  those  two  political  organizations,  thus 
candidly  conceding  that  unless  the  nomination  is  good  as  the 


18  Mont.]  State  v.  Rotwitt.  509 

candidate  of  the  parties  above  named,  it  is  altogether  void. 
We  think  this  position  of  counsel  under  the  facts  of  this  case  is 
but  honest  and  correct,  and  we  agree  that  unless  Judge  Reeves 
is  a  regularly  nominated  party  candidate  his  name  should  not 
go  on  the  ballot  at  all.  The  certificates  and  petitions  by  their 
phraseology  asked  that  George  W.  Reeves,  Esq.,  be  made  a 
party  candidate,  and  the  electors  who  signed  those  petitions 
must  have  acted  under  the  belief  that  he  might  become  a  can- 
didate of  the  political  parties  named  in  the  petitions.  We 
may,  therefore,  invoke  the  doctrine  of  the  Stdckpole  case,  16 
Mont.  40,  in  this  inquiry  by  limiting  ourselves  to  the  consid- 
eration of  the  case  brought  before  the  court  in  the  manner 
and  under  the  circumstances  and  in  connection  with  the  facts 
as  they  appear  by  the  record  and  by  the  oft  repeated  legal 
attitude  conforming  to  those  facts  that  the  counsel  frankly 
assumed  before  the  court.  We  are,  therefore,  spared  entering 
into 'any  discussion  of  the  question  whether  Judge  Reeves'  cer- 
tificates and  petitions,  purporting  to  nominate  him  as  the  Repub- 
lican Party  candidate  and  the  candidate  of  the  Silver  Republican 
Party,  are  good  as  independent  nominations  of  an  independent 
or  electors''  candidate.  We  will  not  now  decide  that  under  Sec. 
1313,  Political  Code,  a  certificate  of  nomination  by  electors  to 
be  valid  must  contain  the  designation  of  a  party  or  principle. 
We  are  disposed  to  regard  that  section  of  the  Code  as  con- 
templating simply  the  candidacy  of  one  not  a  nominee  of  a 
party — an  independent  or  electors'  candidate.  When  the 
statutes  are  read  with  relation  to  the  diiferent  conditions  con- 
templated we  are  no*^  prepared  to  say  that  the  information 
referred  to  in  Sec.  1313  necessarily  extends  to  more  than  the 
name,  residence,  business  address  and  the  office  for  which  the 
candidate  is  nominated;  the  question  is  one  proper  to  be 
reserved  until  directly  before  us.  But  returning  to  the  direct 
point  to  be  passed  upon,  we  are  obliged  to  hold  that  Judge 
Reeves,  by  the  petitions,  cannot  have  his  name  placed  on  the 
ticket  of  a  regular  party  in  existence. 

The  law  contemplates  nominations  by  conventions,  by  primary 
meetings  held  to  make   nominations  or  by  petition  by  a  cer- 
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tain  number  of  electors  resident  within  the  district  or  political 
divison  in  which  the  officer  is  to  be  elected.  Conventions  or 
primary  meeting  nominations  under  the  law  are  made  b}'' 
organized  assemblages  of  electors  or  delegates  representing  a 
political  party  or  principle,  and  only  candidates  so  nominated  or 
nominated  by  committee  with  delegated  authority  to  nominate, . 
are  the  nominees  of  political  parties,  and  only  such  are  entitled 
to  be  placed  as  regular  party  nominees  upon  the  official  ballots. 
A  candidate  certified  as  nommated  by  electors  is  not  nominated 
by  a  political  party.  He  is  simply  a  candidate  of  those  indi- 
vidual electors  who  have  joined  in  nominating  him,  and  he  is 
only  entitled  to  be  placed  upon  the  ballot  as  such  a  candidate. 
There  is  no  positive  obligation  upon  a  political  convention  to 
make  a  nomination  for  a  political  office.  Considerations  of 
expediency  may,  and  sometimes  do,  make  it  wise  in  the  judg- 
.  ment  of  a  convention  not  to  place  any  nominee  of  the  party 
upon  their  ticket,  and  this  right  of  a  political  convention 
should  be  guarded.  If  it  were  otherwise,  peculiar  conditions 
of  political  affairs  might  arise  ;  for  instance  :  a  state  conven- 
tion of  a  party  might  see  fit  to  make  no  nomination  for  a 
member  of  congress.  Their  action  in  thus  refusing  to  nomi- 
nate would  be  that  of  an  organized  assemblage  of  delegates 
representing  a  political  party  and  its  principles.  But  if  any 
number  of  electors  may  by  petition  certify  to  the  secretary  of 
state  a  candidate  for  congress  and  make  him  the  candidate,  of 
that  political  organization  which  in  convention  had  declined  to 
nominate  a  candidate,  the  law  would  countenance  the  frittering 
away  of  all  rights  commonly  accorded  to  political  conventions 
as  representing  political  parties,  and  any  name  might  be  placed 
upon  a  ticket.  Again,  the  secretary  of  state,  by  section  1317, 
is  obliged  to  certify  to  the  county  clerk  the  name  and  descrip- 
tion of  each  person  nominated  as  specified  in  the  certificates  of 
nomination  filed  in  his  office.  It  is  by  means  of  this 
certification  of  the  secretary  of  state  that  the  county  clerk 
is  informed  how  to  prepare  the  official  ballot  for  electors. 
The  certificate  to  the  secretary  of  state  emanating  from  a  con- 
vention or  primary   meeting  must  be  signed  by  the  officials 
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of  the  convention;  the  certificate  of  nomination  by  electors 
must  be  signed  by  the  electors  only.  The  certificate  emanating 
from  the  officers  of  a  convention  clearly  must  designate 
the  principle  or  party  represented  by  the  convention.  By 
mean^  of  this  designation  in  the  convention  certificate  the  sec- 
retary of  state  specifies  the  description  of  the  person  nomi- 
nated, including  his  party  designation;  but  the  law,  except  per- 
haps in  cases  presenting  unusual  conditions,  does  not  authorize 
electors  who  may  make  a  nomination  by  petition,  to  make  their 
nominees  the  nominees  of  an  organized  political  party  whose 
name  they  may  select,  provided  such  party  is  authorized  to 
make  a  nomination  by  convention  or  primary  meeting  held  for 
the  purpose  of  making  nominations.  The  secretary  of  state, 
therefore,  cannot  certify  a  candidate  so  nominated  by  electors^ 
as  the  candidate  of  a  political  party,  for  clearly  he  is  not  such 
a  candidate  and  has  no  place  in  a  group  of  candidates  certified 
as  nominated  by  a  regular  political  party  convention  or  organ- 
ization, under  the  name  of  the  party  making  such  nomination. 
We  find  authority  for  these  views  in  the  cases  of  Atkeson  v. 
Zay,  (Mo.)  22  S.  W.  481  ;  FhUlips  v.  Curtis,  (Idaho)  38 
Pac.  4  )6. 

We  conclude  under  the  facts  of  this  case  that  the  Republican 
conventions  of  the  district  have  not  nominated  Judge  Reeves  as 
their  candidate,  and  it  being  our  opinion  that  the  attempts  to 
make  him  the  candidate  of  such  parties  by  petition  are  invalid, 
and  as  the  court  is  not  requested  to  regard  him  as  an  inde- 
pendent or  electors'  candidate,  it  necessarily  follows  that  the 
demurrer  must  be  sustained  and  the  writ  of  injunction  prayed 
for  will  be  made  permanent  and  it  is  so  ordered. 

Writ  granted, 

Pembebton,  C.  J.,  and  De  Witt,  J.,  concur.' 
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MADDOX,     (GADDIS,     Intebvenob),     Respondents,     v. 
TEAGUE  BT  AL.,  Appellants. 

[Submitted  June  17, 1896.    Decided  October  19, 18%.] 

Law  of  the  Cask— Decision  of  the  United  SUUes  Svpreme  Courtr^Wlwn  not  controll- 
ing.—Where  upon  the  first  trial  of  a  case  In  the  district  court  the  defendants  assumed 
the  burden  of  proof  and  introduced  testimony  and  the  case  was  remoTed  from  the 
Jury  and  Judgment  rendered  for  plaintiff,  which  was  affirmed  by  the  supreme  court  of 
the  territory,  a  decision  of  the  supreme  court  of  the  United  States  reversing  the  Judg- 
ment for  error  in  removing  the  case  from  the  Jury,  ceases  to  be  the  taw  of  the  case  so 
as  to  control  the  courts  of  this  state,  where  upon  the  second  trial  the  testimony  of  both 
plaintiff  and  defendants  Is  submitted  to  tlie  Jury  and  a  new  state  of  material  facts 
disclosed.  {CreighUm  ▼.  Hershficld^  2  Mont.  169;  Danieia  ▼.  Andes  Imuranee  Co.  2 
Mont.  600;  Palmer  t.  Murray^  8  Mont.  174;  Kelly  T.  CatHs  Company,  8  Mont.  440; 
Davenport Y,  Kleinachmidt,  8  Mont.  467,  cited.) 

SAMK—Same—Chattel  morigaot  Mle.~The  ruling  of  the  territorial  supreme  court  upon 
the  former  Appeal  of  this  case,  that  by  the  detlyery  of  the  chattel  mortgage  to  the 
sheriff  for  the  purpose  of  selling  the  property,  he  had  authority  to  sell  only  for  cash, 
not  being  disturbed  by  the  decision  of  the  United  States  supreme  court,  remains  the 
law  of  the  case  upon  this  appeal. 

Chattel  MOKTO AGS— JLuction  saU-- Sheriff --LidbWty  for  credit  saie~-'WtieiT9  a  sheriff 
In  foreclosing  a  chattel  mortgage  upon  a  band  of  horses  accepts  a  deposit  from  a 
bidder  and  then  receiyes  his  bids  upon  a  large  portion  of  the  horses,  untu  his  pur- 
cliases  greatly  exceed  the  amount  of  the  deposit,  without  further  payment  being 
made,  and  thereupon  permits  the  mortgagor  to  redeem  the  unsold  horses  upon  the 
payment  of  a  sum  of  money  which,  together  with  the  amounts  already  bid,  was  suffi- 
cient to  satisfy  the  entire  mortgage  debt,  and  pays  to  the  mortgagee  the  amount 
actually  collected  less  tlie  costs  of  the  sale,  he  will  be  regarded  as  having  treated  the 
transaction  as  a  completed  sale  so  as  to  render  him  liable  to  the  mortgagee  for  the 
amount  for  which  such  unpaid  bids  exceed  the  deposit. 

Same— Same— iZat^/lcaNono/unaut/iorfxedsalf.- Where  it  was  contended  by  the  sheriff 
that  the  mortgagee's  agent  authorized  him  to  receive  such  bids  in  excess  of  the 
deposit  under  an  arrangement  whereby  the  deposit  and  horses  were  tobe  forfeltad  to 
the  mortgagee  in  the  event  of  the  bidder  failing  to  make  good  his  bids  within  a  speci- 
fied time,  which  arrangement  was  denied  by  the  mortgagee's  agent,  it  was  proper  to 
submit  to  the  Jury  the  Intention  and  understanding  with  which  the  mortgagee 
accepted  from  the  sheriff  a  payment  embracing  such  deposit,  on  an  issue  as  to 
whether  by  so  accepting  it  he  ratified  such  alleged  arrangement. 

AvvKAir-Departureinpleading—MoUcn  to  strike  out— Review  on  appeal.->A  motion  to 
strike  out  a  portion  of  a  replication  as  being  a  departure  from  the  complaint  will 
be  held  to  have  been  properly  overruled  where  the  motion  failed  to  point  out  in  what 
the  alleged  departure  consisted. 

^KtuK—SuffUsienou  of  olijectlons  to  testfrnony.— Objections  to  testimony  on  the  trial  which 
fail  to  point  out  the  groimds  upon  which  the  objections  are  made  will  not  be  con- 
sidered on  appeal.    (State  v.  Black,  15  Mont.  148,  cited.) 

Appeal  yrom  Sixth  Judicial  District^  Meagher  County, 

Action  on   sheriff's   bond.     The   cause   was  tried  before 
Henby,  J.     Plaintiff  had  judgment  below.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 
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The  plaintiff  Maddox,  and  intervenor  Gaddis,  obtained  a 
judgment  in  this  case  in  the  year  1888.  That  judgment  was 
affirmed  by  the  territorial  supreme  court  (9  Mont.  126.)  On 
writ  of  error  from  the  supreme  court  of  the  United  States  the 
judgment  of  the  territorial  supreme  court  was  reversed.  On 
mandate  from  the  United  States  supreme  court  to  us  a  new 
trial  was  ordered  in  the  district  court  of  the  state.  For  the 
history  of  the  case  up  to  the  time  of  the  second  trial  see  9 
Mont.  126  and  160  U.  S.  128.  On  the  second  trial  in  the 
district  court  verdict  and  judgment  were  also  for  plaintiff  and 
intervenor.  Defendant's  motion  for  a  new  trial  was  denied. 
The  appeal  now  is  from  the  judgment  and  that  order. 

On  the  second  trial  the  defendants,  as  in  the  first,  had  the 
burden  of  proof.  On  this  trial  the  testimony  of  the  defend- 
ants was  not  stricken  out  as  it  was  in  the  first,  but  it  went  to 
the  jury  along  with  the  testimony  of  the  plaintiff  and  the 
intervenor  ;  and,  under  instructions  of  the  court,  the  facts 
thus  testified  to  were  passed  upon  by  the  jury.  When  the 
second  trial  took  place,  defendant  Rader  was  dead  and  Teague, 
his  administrator,  was  substituted,  and  now  appears  as  defend- 
ant and  appellant.  The  other  defendants  are  sureties  on 
Kader's  official  bond  as  sheriff.  There  is  a  complaint  by  the 
plaintiff  and  also  by  the  intervenor  ;  and,  as  remarked  in 
appellants'  brief,  they  are  substantially  alike.  Appellants  also 
say  that  the  intervenor' s  case  must  stand  or  fall  with  the 
judgment  entered  in  favor  of  plaintiff.  We  will  therefore 
consider  the  complaint  of  plaintiff  alone. 

That  pleading  alleges  the  fact  of  Rader  being  sheriff  of 
Meagher  county,  and  his  giving  his  official  bond,  with  the 
defendants  other  than  him  as  sureties;  that  on  August  9th, 
1887,  plaintiff  gave  Rader  a  chattel  mortgage,  executed  by 
P.  D.  Kinyon  to  secure  the  plaintiff  in  the  sum  of  $7,313,  and 
interest,  and  Gaddis  in  the  sum  of  $3,000,  with  interest;  that 
plaintiff  directed  said  Rader  to  seize  the  property  described 
in  the  mortgage  and  sell  the  same,  etc. ;  that  Rader,  between 
August  9th  and  30th,  1887,  seized  and  advertised  the  prop- 
erty, to-wit,  horses,  and  between  August  30th  and  September 
Vol.  XVI1I.-88 
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6th,  sold  a  large  quantity  of  the  horses  for  $10,785,  and  on 
September  6th  released  the  balance  of  the  property  unsold  to 
said  Kinyon  upon  the  payment  by  Kinyon  to  him  of  a  sum  of 
money,  which  with  the  $10,736  aforesaid  was  sufficient  to 
satisfy  the  mortgage  with  interest  and  costs  ;  that  on  Septem- 
ber 5th,  1887,  there  was  due  to  plaintiff  $7,048,  with  interest, 
making  $8, 187  ;  that  on  September  15th,  Rader  paid  to  plaint- 
iff $2,872.31,  leaving  a  balance  of  $5,314.69;  that  plaintiff 
demanded  payment  of  this  sum  and  defendant  Rader,  contrary 
to  the  obligations  of  his  bond,  refused  said  payment.  Judg- 
ment was  demanded  for  said  sum. 

For  answer  the  defendants  denied  that  Rader  had  received 
the  sum  of  $10,735,  or  any  greater  sum  than  $3,390.65. 
.Further  answering  they  allege  that  142  horses,  mares  and 
colts  were  bid  off  and  knocked  down  to  one  A.  B.  Kier  for 
$8,096.50,  and  that  in  pursuance  to  instructions  from  the 
mortgagees  and  according  to  an  agreement  then  made  between 
the  mortgagees  and  Kier,  whereby  Kier  was  to  pay  Rader  and 
did  pay  him  $1,752.15,  and  was  to  have  five  days  in  which  to 
pay  the  balance,  Rader  to  retain  the  horses,  mares  and  colts 
until  full  payment  was  made,  and  in  event  of  Kier's  failure  to 
pay,  the  said  sum  of  $1,752.15  was  to  become  forfeited  to  the 
use  of  the  mortgagees  and  the  horses  to  be  retained  by  Rader 
on  account  of  the  mortgagees,  the  said  Rader  did  retain  said 
$1,752.15  and  did  pay  the  same  to  the  mortgagees,  said  sum 
being  part  of  that  which  he  paid  over  to  the  mortgagees  ;  and 
that  Rad^r  retained  in  custody  the  142  horses  subject  to  the 
order  of  the  mortgagees  ;  that  afterwards  Rader  notffied  the 
mortgagees  of  Kier's  failure  to  pay  the  balance  and  that  the 
horses  were  held  subject  to  their  order,  and  that  the  mort- 
gagees failing  to  direct  the  disposition  of  the  horses,  Rader 
tendered  them  to  the  mortgagees  and  that  they  refused  to 
receive  them ;  and  that  Rader  holds  the  hame  subject  to  the 
orders  of  the  mortgagees  ;  that  on  September  5th,  Kinyon,  the 
mortgagor,  tendered  and  paid  to  Rader  $2,459.20,  the  balance 
due  on  the  mortgage  and  demanded  the  return  of  the  property 
unsold  ;  that  Rader  returned  to  Kinyon  said  unsold  property 
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and  paid  to  the  mortgagees  the  said  sum  of  $2,459.20.  These 
are  the  material  allegations  of  the  answer. 

Plaintiff  in  replication  admitted  that  at  the  sale  142  head  of 
horses  were  bid  off  and  knocked  down  to  said  Kier  for 
$8,096.50  but  denied  that  this  was  done  pursuant  to  instruc- 
tions from  the  mortgagees  or  according  to  any  agreement  as 
set  forth  in  the  answer,  or  that  any  such  agreement  was  made 
between  them  and  Kier  ;  or  that  they  ever  agreed  that  Kier 
was  to  have  any  time  in  which  to  pay  for  the  horses,  or  that 
in  event  of  his  failure  to  pay  they  were  to  be  retained  by 
Bader  on  account  of  the  mortgagees  ;  denied  that  Rader 
retained  the  horses  subject  to  the  order  of  the  mortgagees,  but 
held  them  under  his  own  control  for  the .  purpose  of  enabling 
Kier  to  pay  the  balance  of  $8,096.50,  and  that  this  Rader  did 
pursuant  to  an  agreement  between  him  and  Kier  at  his  own 
risk  for  a  period  of  thirty  days  ;  denied  that  Rader  notified 
the  mortgagees  that  the  horses  were  held  subject  to  their 
orders  or  that  he  tendered  the  horses,  but  on  the  contrary 
alleged  that  Rader  retained  the  horses  to  enable  Kier  to  pay 
the  balance  and  assisted  Kier  in  efforts  to  raise  the  money  for 
that  purpose  ;  that  thereafter  the  sheriff  sold  many  of  the 
horses  to  other  persons,  and  that  thereafter  he  delivered  a 
portion  of  the  horses  to  his  co-defendants,  who  sold  some  of 
them  and  divided  between  themselves  some  $1,500.  The 
replication  admits  that  Rader  paid  to  plaintiff  the  sum  of 
$3,192.93,  and  to  Gaddis  $1,591.57,  but  avers  that  when  that 
money  was  received  plaintiff  was  not  informed  by  Rader  that 
the  deposit  of  $1,752.15  made  by  Kier  was  embraced  in  said 
sum  of  $3,192.93,  and  that  when  plaintiff  received  said  sum 
he  had  no  knowledge  that  the  payment  embraced  the  $1,752. 15 
alleged  to  have  been  forfeited,  as  set  up  in  the  answer ;  and 
that  the  payment  of  $3,192.93  by  Rader  to  him  was  not 
intended  or  understood  as  a  transfer  of  the  money  alleged  to 
have  been  deposited  as  a  forfeiture,  but  was  a  payment  on 
account  upon  the  sum  that  Rader  was  then  owing  plaintiff. 

Upon  these  pleadings  the  case  was  tried  and  evidence  intro- 
duced on  both  sides.  Verdict  and  judgment  were  for  the 
plaintiff  and  the  intervenor. 
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J7.  G.  Mclntirej  Max  Waterman  and  CuUen  d:  Toole,  for 
Appellants. 

I.  Plaintiffs  amended  replication  was  a  departure  in  plead- 
ing. The  allegations  contained  in  it  are  an  attempt  to  set  up 
a  conversion  of  these  horses  by  the  defendants  at  a  date  subse- 
quent to  the  time,  it  is  alleged  in  the  complaint,  they  were 
sold  at  public  auction.  The  cause  of  action  alleged  in  the 
complaint  is  one  of  completed  sale  made  by  the  sheriff,  and  his 
failure  to  account  for  a  portion  of  the  proceeds  which  he  real- 
ized from  such  sale.  The  cause  of  action  thus  alleged  is 
inconsistent  with  and  repugnant  to  the  idea  of  a  conversion  of 
this  same  property  at  a  time  subsequent  to  the  sale,  as  alleged 
in  the  replication.  If  the  allegations  in  the  complaint,  that 
there  was  a  sale  of  this  property,  are  true,  then  the  allegation 
in  the  replication  with  reference  to  a  conversion  of  it«  after 
such  sale  by  these  defendants,  must  of  necessity  be  untrue. 
(Moaks'  Van  Santvoords'  Pleadings,  page  719  ;  Maxwell  on 
Code  PL  669;  Bliss  Code  PI.  §396;  ffauswirth  v.  Butcher,  4 
Mont.  308.) 

II.  Not  only  is  it  alleged  in  the  answer  and  admitted  by 
the  replication  that  the  142  head  of  horses  bid  in  by  and 
knocked  down  to  Kier  were  not  sold,  but  that  fact  appears 
from  the  testimony  of  every  witness  who  was  present  at  the 
sale.  Furthermore,  they  are  exactly  the  facts  recited  in 
Rader%  Administrator  v.  Maddox^  in  the  supreme  court  of 
the  United  States,  (160  U.  S.  130,)  and  which  that  august 
tribunal  declared  did  not  constitute  a  sale.  Not  an  authority 
can  be  found  which  holds  that  such  facts  would  constitute  a 
sale,  but  if  every  authority  in  the  books  was  in  direct  conflict 
with  the  decision  of  the  supreme  court  of  the  United  States  on 
this  question,  that  decision  would  still  be  controlling  in  every 
subsequent  stage  of  the  case.  The  very  court  that  made  the 
decision  would  be  bound  by  it,  even  though  upon  a  fuller 
argument  or  more  deliberate  consideration  of  the  facts  on  a 
second  appeal  it  might  be  of  the  opinion  that  it  was  erroneous 
If  upon  a  second  appeal  the  same  state  of  facts  substantially 
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is  preseiited  as  upon  the  former  appeal,  the  former  decision 
settles  the  law  of  the  case  and  is  conclasive.  (Pollock  v. 
McGrath,  38  Cal.  667  ;  Lick  v.  Diaz,  44  Cal.  479  ;  Gate%  v. 
Salmon,  46  Id.  861  ;  Greighton  v.  Hershfield,  2  Mont.  169  ; 
Daniels  v.  Insurance  Compamy,  2  Mont.  500  ;  BarJdey  v. 
Tieleke,  2  Mont  433;  Palmer  v.  Murray^  8  Mont  174;  Kelley 
y.  Cable  Co.,  8  Mont.  440;  Davenport  v.  Kleinschmidt,  8  Mont. 
467.) 

III.  With  reference  to  the  instructions  given  in  this  case, 
we  may  say  generally,  that  an  instruction,  which  considering 
the  testimony  and  the  nature  of  the  case  .is  liable  to  mislead 
the  jury,  should  not  be  given  even  though  the  principle  of  law 
therein  stated  may  be  correct,  as  an  abstract  principle. 
{^Huntoon  "v.  Lloyd,  7  Mont  365  ;  Boucher  \.  Muherhill,  1 
Mont  306.)  The  iastruction  must  be  applicable  to  the  case 
made  and  warranted  by  the  testimony.  {Dupont  v.  McAdow, 
6  Mont  234 ;  BrownM  v.  McCormick,  7  Mont.  12  ;  Kelley 
V.  Cable  Co.,  Mont  70.) 

Toole  i6  Wallace,  for  Respondent,  Maddox. 

1.  On  the  former  trial  only  the  defendant's  evidence  was 
before  the  court  while  on  this  trial  the  whole  case  was  submit- 
ted to  the  jury  and  no  characterization  of  the  result  of  a  part 
only  of  the  defendant's  present  case  or  evidence  could  be  said 
to  be  the  law  of  the  case  as  applied  to  our  proofs,  which  were 
never  before  the  United  States  supreme  court  and  which 
the  jury  by  their  verdict  found  to  be  the  truth  as  to  the 
transaction.  By  reason  of  these  differences  so  far  as  the 
defendant's  case  alone  is  concerned,  the  decision  of  the  United 
States  supreme  court  is  no  longer  the  law  of  the  case.  The 
rule  stated  by  appellants  has  no  application  when  the  evidence 
on  the  second  trial  is  different  from  that  which  was  before  the 
appellate  court  (Hayne  New  Trial,  p.  877,  §  291  and  cases 
cited. )  If  the  cause  be  remanded  for  a  new  trial,  the  parties 
have  the  right  to  introduce  new  evidence  and  establish  a  new 
state  of  facts,  when  this  is  done  the  decision  of  the  court  of 
last  resort  ceases  to  be  the  law  of  the  case.     (1   Herman  on 
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Est  p.  118.)  Appellants  claim  the  benefit  of  so  much  of  the 
opinion  of  the  United  States  supreme  court  as  seems  to  bold 
that  the  facts  did  not  constitute  a  sale  but  ignore  that  porticm 
of  the  decision  which  especially  says  :  <<It  may  be  that  this 
case  may  turn  somewhat  on  whether  the  sheriff  and  plaintiff 
understood  and  intended  that  the  payment  of  the  money  was 
in  fact  a  transfer  by  him  to  them  of  the  deposit  or  merely  a 
payment  on  account."  A  party  cannot  claim  the  benefit  of  a 
portion  of  a  decision  as  the  law  of  the  case.  He  must  accept 
all  of  the  qualifications  stated  in  the  opinion.  (Hayne  New 
Trial,  p.  878  ;  MuLford  v.  Estudillo,  32  Cal.  137.)  When 
new  evidence  is  introduced  on  the  second  trial  and  a  new 
state  of  facts  established  or  the  issues  changed  by  reason  of 
amendments,  the  decision  of  the  appellate  court  ceases  to  be 
the  law  of  the  case.  {Dodge  v.  Gaylard^  53  Ind.  365,  369  ; 
Presaly  v.  Lamh,  105  Ind.  171,  179  ;  Ellston  v.  KennioaU^ 
52  111.  272  ;  Lane  v.  Starkeyy  20  Neb.  586  ;  Bl^xmfield  v. 
BfioAanariy  14  Ore.  181  ;  Klavber  v.  San  Diego  S.  C,  Cb., 
98  Cal.  104.) 

II.  To  have  ratified  any  alleged  arrangement  made  by 
Smith,  Maddox  must  have  received  the  money  paid  by  Bader 
to  him,  as  money  representing  the  Kier  deposit  and  mu&t  have 
so  received  it,  with  a  full  knowledge  of  the  facts  as  alleged  in 
the  answer,  or  with  a  determination  without  inquiry  to  assume 
the  responsibility  of  the  alleged  arrangement  {Fox  v.  Jack- 
son^  8  Barb.  355  ;  Adam  v.  Freeman^  9  Johns  118  ;  Lewis'^. 
Reed,  13  M.  &  W.  834  ;  Hyde  v.   Cooper,  26  U.  T.  652.) 

III.  The  objections  to  the  admission  of  alleged  incompe- 
tent testimony,  with  a  few  exceptions,  fail  to  state  the  ground 
of  objection  and  are  therefore  insufficient  to  entitle  them  to 
review  on  appeal.  {Stale '^.  Blacky  15  Mont  148;  City  of 
Helena  v.  Albertose,  8  Mont.  499  ;  Territory  v.  Bryaot^  9 
Mont  32  ;  Tucker  v.  Jones,  8  Mont  225.) 

H.  E.  Thompson  and  Carpenter  d;  Carpenter,  for  Respond- 
ent Gaddis. 

De  Wm,  J. — The  gist  of  appellants'  contention  is  that  the 
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decision  of  the  United  Statea  supreme  court  was  the  law 
of  the  case  for  the  district  court  and  now  for  this  court, 
and  that  the  law  of  the  case,  as  they  understand  it,  was  disre- 
garded by  the  district  court  in  various  rulings,  to  which  they 
duly  excepted  and  which  they  have  reserved  for  review  on  this 
appeal. 

We  will  start  more  clearly  if  we  first  define  what  is  our 
understanding  of  the  decision  by  the  supreme  court  of  the 
United  States  as  the  law  of  the  case.  On  the  first  trial  all  the 
testimony  offered  by  the  defendants  was  excluded  from  con- 
sideration, and  judgment  was  rendered  by  the  court  in  favor 
of  plaintiff  and  inter venor.  (9  Mont,  at  page  134.)  In  this 
condition  the  cai»e  came  before  the  United  States  supreme 
court.  That  court  said  that  therefore  it  would  be  assumed 
by  them  that  the  facts  were  as  this  excluded  testimony  tended 
to  prove  they  were.  (150  U.  S.  at  page  130.)  There  was, 
therefore,  no  rebutting  testimony  by  plaintiff  or  intervener  to 
be  considered  by  the  supreme  court.  But  upon  this  second 
trial  there  was  rebutting  testimony.  The  proffered  testimony 
of  the  defendants  was  not  taken  to  be  the  facts.  All  the  tes- 
timony went  to  the  jury.  They  passed  upon  all  the  facts. 
Furthermore,  this  testimony  thus  before  the  district  court,  and 
before  us  now,  discloses  facts,  or  evidence  tending  to  prove 
facts,  that  were  not  before  the  court  on  the  other  appeal.  As 
to  a  new  state  of  facts,  or  a  state  of  material  facts  newly  in 
evidence,  the  former  decision  of  the  court  is  not  the  law  of  the 
case.  {Crdghton  v.  Hershfeldy  2  Mont.  169;  Daniels  y. 
Insurance  Co,,  2  Mont.  500  ;  Palmer  v.  Murray^  8  Mont. 
174  ;  Keltey  v.  Cable  Co,^  8  Mont.  440  ;  Davenports,  Klein- 
Schmidt,   8  Mont.    467 ;  Hayne  on   New  Trial  and  Appeal, 

§  2^1.) 

The  United  States  supreme  court  did  not  hold  in  its  opinion 
that  there  was  no  completed  sale  made  by  Kader  to  Kier.  It 
is  said  in  the  opinion  that  no  completed  sale  was  made,  but 
this  is  obiter,  for  the  court  after  making  this  remark  leaves 
the  subject  with  this  language  :  ''But  it  is  unnecessary  to 
pursue  any  inquiry  in  this  direction,  for  upon  a  very  clear 
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rale  of  law  the  mortgagees  are  estopped  from  mamtaining  this 
action."  (150  U.  S.  at  p.  130.)  The  decision  of  the  supreme 
court  was  in  fact  based  upon  the  opinion  of  that  tribunal  that 
the  receipt  by  Maddox  of  $1,752. 15  was  a  ratification  by  him 
of  the  alleged  acts  of  his  agent  Smith,  and  that  Maddox  was 
estopped  to  deny  the  authority  of  Smith.  But  even  this  view 
was  hedged  by  the  supreme  court  when  they  say  in  the  opin- 
ion :  <<It  may  be  that  this  case  turns  somewhat  on  whether 
the  sheriff  and  plaintiffs  understood  and  intended  that  the  pay- 
ment of  this  money  was  in  fact  a  transfer  by  him  to  them  of 
the  deposit,  or  merely  a  payment  on  account ;  but  even  if  this 
be  so,  the  question  was  one  of  fact  to  be  settled  by  the  jury, 
and  should  not  have  been  disposed  of  by  striking  out  all  the 
testimony,  and  withdrawing  the  case  from  the  jury. "  (150 
U.  S.  131.) 

This,  as  the  supreme  oonrt  says,  was  a  question  of  fact  for 
the  jury  to  determine.  It  was  taken  from  the  jury  by  the 
action  of  the  court  on  the  first  ^ trial.  It  was  not  taken  from 
the  jury  on  the  second  trial,  but  was  submitted  with  appro- 
priate instructions. 

Therefore,  by  the  opinion  of  the  supreme  court  of  the 
United  States,  three  questions  seem  to  us  to  have  been  left 
open  for  the  second  trial,  viz  : 

First,  whether  Raier  treated  the  transaction  as  a  completed 
sale ; 

Second,  whether  Maddox  received  the  deposit  of  said 
$1,752. 15,  he  and  the  sheriff  understanding  that  it  was  intended 
that  the  payment  of  this  money  was  in  fact  a  transfer  to  him 
of  the  deposit  or  merely  a  payment  on  account  ;  and 

Third,  whether  Maddox  received  this  $1,752.15  along  with 
the  other  money  paid  to  him  by  Rader  with  knowledge  of 
an  agreement  between  his  agent,  Smith,  and  Rader  and  Kier, 
such  as  is  set  out  in  defendants'  answer,  that  is  to  suy  the 
alleged  agreement  that  Kier's  deposit  on  the  horses,  bid  in  by 
him,  and  the  horses,  should  be  forfeited  to  the  mortgagees  in 
case  full  payment  were  not  made. 

These  questions  were  submitted  to  the  jury  by  appropriate 
instructions. 
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In  treatinjj^  these  questions  left  open  by  the' decision  of  the 
United  States  supreme  court,  it  is  necessary  to  first  inquire 
whether  the  defendants  made  out  their  defense  set  up  in  their 
answer,  and  to  understand  clearly  just  what  that  alleged 
defense  was.  As  it  appears  by  the  answer  it  was  this,  namely: 
that  the  agreement  made  at  the  time  of .  the  sale  between 
Rader,  sheriff,  Kier,  bidder,  and  Smith,  mortgagee's  agent, 
was  that,  in  the  event  of  Kier's  failure  to  pay  the  balance  on 
his  bid,  the  $1,752.15  already  paid  in  by  him  to  the  sheriff, 
should  be  forfeited  to  the  mortgagees  and  that  the  horses  should 
be  retained  by  Rader  on  account  of  the  mortgagees.  They  then 
further  contend  that  as  Rader  paid  the  $1,752.15  to  Maddox 
and  tendered  to  Maddox  the  horses,  and  that  as  Maddox 
accepted  the  money,  although  he  refused  the  horses,  this  was 
a  ratification  by  Maddox  of  the  agreement  pleaded  in  the 
answer  and  claimed  to  have  been  proven,  and  that,  therefore, 
under  the  law  of  the  case  as  decided  by  the  United  States 
supreme  court,  the  ratification  by  Maddox  and  his  estoppel  are 
established.  Appellants  state  in  their  brief  that  this,  their 
afiirmative  defense,  was  fully  established.  They  do  not 
recite  the  testimony  which  they  claim  establishes  that  defense, 
but  they  refer  to  the  pages  of  the  transcript  at  which  they 
claim  is  found  such  testimony.  But  an  examination  of  this 
testimony  referred  to,  and  the  other  testimony  in  the  case  does 
not,  in  our  opinion,  sustain  the  appellants'  contention.  This 
testimony  does  not  fully  establish  their  position.  Indeed,  if 
there  is  not  a  preponderance  of  the  testimony  against  them, 
as  it  seems  to  us  there  is,  there  is  at  least  a  wholly  substantial 
conflict  in  the  evidence  on  this  point.  The  respondents  claim 
thai  the  evidence,  instead  of  proving  an  agreement  between 
Rader,  Kier  and  Smith  as  set  up  in  the  answer,  does  in  fact 
prove  another  agreement  to  wit:  that  instead  of  the  $1,752.15 
and  the  horses  knocked  off  to  Kier  to  be  forfeited  to  the  mort- 
gagees, the  agreement  was  that  the  money  should  be  forfeited 
to  the  sheriff,  and  that  the  sheriff  should  retain  the  horses 
himself,  and  that  the  money  was  so  taken  by  the  sheriff  to 
cover  the  expenses  of  a  re- sale  of  the  horses,  and  that  the 
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horses  were  to  be  retained  for  the  purpose  of  reselling  them. 
We  think  there  is  ample  testimony,  and  indeed  probably  a 
preponderance  of  it,  to  the  effect  that  the  agreement  was  as 
claimed  by  the  respondents. 

There  being  at  least  a  substantial  conflict  of  testimony  upon 
this  point,  the  finding  of  the  jury  cannot  be  disturbed  on  this 
ground. 

And  it  is,  therefore,  for  the  purposes  of  this  review,  not 
true  that  the  defense  set  up  by  the  appellants  was  fully  estab- 
lished. We  have  examined  the  evidence  upon  this  point  with 
care,  and,  while  some  of  it  is  indefinite  and  while,  perhaps, 
there  are  some  contradictions,  there  is  ample  evidence  to  the 
effect  that  Smith,  the  agent  of  Maddox,  did  not  agree  that  the 
money  should  be  forfeited  to  Maddox,  or  that  the  horses 
should  be  held  by  the  sheriff  for  him,  but  on  the  contrary,  the 
most  that  Smith  er^v  did  as  the  agent  of  Maddox  was  to  con- 
sent that  the  sheriff  should  receive  the  money  to  cover  the 
expenses  of  a  re-sale  and  should  himself  hold  the  horses  for 
that  purpose. 

We  stop  to  note  here  that  Rader  himself  treated  the  transac- 
tion with  Kieras  a  completed  sale,  for  he  proceeded  to  accept 
from  Kinyon,  the  mortgagor,  a  sum  of  money  which,  together 
with  the  amounts  already  bid  on  the  horses,  made  an  amount 
sufficient  to  pay  the  whole  mortgage  debt.  Upon  receiving 
this  money  frofti  Kinyon  he  released  to  Kinyon  all  the  horses 
unsold,  and  paid  to  Maddox  the  amount  of  money  which  he 
had  collected  less  the  costs  and  expenses  of  making  the  sale. 
Rader' s  construction  of  that  transaction  seems  to  us  perfectly 
clear. 

We  then  come  to  the  question  of  what,  if  anything,  Maddox 
ratified  by  receiving  from  the  sheriff  a  part  payment  in  the 
sum  of  $3, 192.93.  Maddox  did  not  commit  any  act  of  ratifi- 
cation by  receiving  any  of  the  horses  which  had  been  struck 
off  to  Kier,  for  he  refused  to  accept  them.  We  must  bear  in 
mind  that  appellants  contend  that  Maddox  thus  ratified  what 
they  claim  in  their  answers  were  the  acts  of  his  agent  Smith, 
but,  as  observed  above,  the  testimony  did  not  establish  that 
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the  acts  of  the  agent  Smith  were  those  which  appellants  con- 
tend they  were,  that  is  to  say,  there  was  not  an  agreement 
between  Rader,  Smith  and  Kinyon  that  the  money  paid  by 
Kier  should  be  forfeited  to  Maddox,  and  the  horses  retained 
on  account  of  Maddox.  It  is  then  claimed  by  respondents  that 
Maddox  in  receiving  the  money  could  not  ratify  an  agreement 
which  was  not  made  by  his  agent.  It  is  not  established  by  the 
evidence  that  Maddox  received  the  money  with  the  under- 
standing that  he  received  it  under  the  agreement  set  up  in 
appellants'  answer.  The  intention  and  understanding  with 
which  he  received  this  money  was  a  material  fact  in  the  case, 
as  said  in  the  United  States  supreme  court  in  its  decision,  and 
that  question  was  submitted,  as  we  think  properly,  to  the  jury. 
We  do  not  say  that  the  evidence  was  all  with  the  respondents 
on  these  matters,  but  it  is  certainly  the  fact  that  there  was 
substantial  testimony  to  sustain  the  verdict  of  the  jury  in  these 
respects.  It  is  not  necessary  to  trace  this  question  in  its 
various  phases  as  it  was  raised  upon  the  trial.  This  statement 
of  our  conclusion  is  suflScient  to  cover  the  point  wherever  it 
appears  in  the  record 

There  is  another  matter  as  to  the  law  of  the  case  upon  this 
appeal.  It  is  the  law  of  the  case  as  declared  by  this  court,  9 
Mont.  126,  that  by  the  delivery  of  the  mortgage  to  the  sheriff, 
for  the  purposes  of  selling  the  property,  he  had  authority  to 
sell  only  for  cash.  This  law  of  the  case  is  not  disturbed  by 
ttie  decision  of  the  United  States  supreme  court.  Therefore, 
whatever  Smith  as  Maddox' s  agent  may  have  done  in  agree- 
ing, or  attempting  to  agree,  to  any  kind  of  a  sale  other  than  for 
cash  was  beyond  his  authority  as  agent.  The  appellants  rely 
upon  Maddox' s  ratification,  that  is  to  say,  a  ratification  of  that 
which  they  claim  was  the  nature  of  Smith's  acts.  But  Smith's 
acts  in  the  premises,  as  shown  by  the  evidence  suflScient  to 
sustain  the  verdict,  were  materially  other  than  appellants  claim 
they  were.  Therefore,  if  Smith  atrreed  to  that  which  he  had 
no  authority  to  agree  to,  he  did  not  in  any  event  agree  to  that 
which  appellants  claim  he  did,  and  therefore  Maddox  did  not 
ratify  such  claimed  agreement,  because  he  could  not  ratify  that 
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which  Smith  had  not  performed.  Maddox  is,  therefore,  not 
estopped.  This  disposes  of  the  gist  and  main  contention  in 
the  case. 

The  appellants  contend  that  there  was  a  depai'ture  in  the 
pleading  between  the  complaint  and  the  replication.  We  are 
not  of  the  opinion  that  there  was  any  departure.  But  the 
manner  in  which  this  question  was  raised  was  by  a  motion  to 
strike  out  a  portion  of  the  replication  for  the  alleged  reason 
that  it  was  a  departure  from  the  complaint ;  but  the  motion 
does  not  pretend  to  point  out  in  what  the  departure  consisted. 
Under  the  general  principles  applicable  to  motions  and  the 
pointing  out  the  grounds  of  the  same,  we  are  of  opinion  that 
the  district  court  was  justified  in  ignoring  the  motion  which 
did  not  in  any  way  indicate  the  grounds  of  the  same. 

There  were  a  very  great  many  objections  to  testimony.  In 
overruling  these  objections  appellants  contend  that  the  court 
erred.  Almost  all  of  the  objections  can  be  considered  as 
properly  overruled,  because  they  do  not  point  out  the  grounds 
upon  which  appellants  objected.  (Slate  v.  Blacky  16  Mont. 
148,  with  cases  there  cited.)  It  may  be  that  some  immaterial 
testimony  was  allowed  in  the  case,  and  possibly  some  testi- 
mony that  was  incompetent,  but  as  to  all  of  it  we  are  of  opin- 
ion either  that  the  objection  was  not  sufficiently  made,  or,  in 
the  cases  where  it  may  have  been  sufficiently  made,  there  was 
no  error  which  was  sufficiently  prejudicial  to  justify  us  in 
reversing  the  judgment. 

Much  of  the  argument  in  the  brief  is  made  upon  the  instruc- 
tions of  the  court.  We  are  of  opinion  that  the  instructions 
fairly  presented  to  the  jury  the  issues  set  up  in  the  pleadings 
and  brought  before  the  jury  by  evidence.  The  court 
instructed  upon  these  issues  consistently  with  the  view  that  we 
have  above  expressed  as  to  what  was  the  real  gist  of  the  action. 

We  have  discussed  this  appeal  from  the  point  of  view  of  the 
plaintiff  only.  It  is  sufficient  to  say  that,  as  appellants  them- 
selves remark,  the  case  of  the  inter  venor  must  go  with  that  of 
the  plaintiff.     It  is  therefore  ordered  that  both  as  to  intervenor 
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and  plaintiff  the  judgment  and  order  denying  a  new  trial  are 
affirmed. 

Affirmed. 

Pembebton,  C.  J.  concurs.     Hunt,  J.,   being  disqualified 
takes  no  part  in  the  foregoing  opinion  or  decision. 


HARMON,    Receiver  op  the  Stock  Gbowebs'   National 

Bank,   op  Miles  City,   Montana,  Appellant,  v. 

HAWKINS,  AS  Sheripf  of  the  C!ounty 

OF  Custer,  Respondent. 

[Submitted  September  28. 1896.    Decided  October  19, 1896.] 

Saijcs  of  Pjcksonaltt— DeMvery— Beplerffv— PZeadfna.— a  complaint  In  replevin  against 
a  sheriff  who  had  attached  certain  sheep  as  the  property  of  the  plaintiff's  Tender, 
which  alleges  a  purchase  of  the  sheep  while  In  the  posMOssion  of  the  vendor  and  his 
promise  to  herd  and  care  for  them  until  otherwise  disposed  of,  but  which  falls  to 
allege  a  delivery  and  change  of  possession  at  the  time  of  the  sale  or  prior  to  the 
attachment,  is  insufficient  under  section  236,  fifth  division  of  the  compiled  statutes, 
requiring  an  Immediate  delivery  accompanied  by  an  actual  and  continued  change  of 
possession  In  order  to  conrtltute  a  sate  of  personalty  valid  as  against  creditors  of  the 
vendor. 

Appeal  from  Seventh  Jvdtcial  District^  Ouster  Caimty. 

Conversion.  Jadgment  was  rendered  for  the  plaintiff 
below  by  Milbubn,  J.     AflSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  for  damages  for  the  alleged  conversion  of 
personal  property.  It  is  alleged  in  the  complaint  that  the  sheep 
in  question  were  purchased  by  E.  E.  Batchelor,  as  trustee  of 
the  plaintiff  bank.  The  sheep,  it  is  alleged,  were  at  the  time 
of  the  alleged  purchase  in  the  possession  of  one  Dan  H.  Bow- 
man; that  the  said  Bowman  was  at  the  time  of  the  alleged  pur- 
chase notified  by  Batchelor  of  the  same;  that  Bowman  received 
the  sheep  from  said  Batchelor,  and  agreed  to  herd  and  care  for 
the  same  until  they  were  otherwise  disposed  of.  The  sheep 
were  purchased  by  Batchelor  from  said  Bowman  and  one 
Merrill. 
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It  seems,  from  the  imperfect  record  of  the  case,  that  there 
was  a  trial  of  some  sort,  of  the  case,  before  the  court  without  a 
jury.  Pending  the  trial  the  plaintiff  asked  and  obtained  leave 
of  court  to  amend  the  complaint  by  interlining  therein  words 
showing  that  Batchelor  purchased  the  sheep  as  trustee  of  the 
plaintiff.  This  continued  the  case,  and  the  court  granted  de- 
fendant time  and  leave  to  demur  to  or  answer  the  amended 
complaint.  The  defendant  demurred  on  the  ground  that  the 
amended  complaint  did  not  state  facts  suflScient  to  constitute  a 
cause  of  action,  and  also  on  the  ground  that  the  amended  com- 
plaint was  inconsistent  with  the  former  complaints  filed  by 
plaintiff. 

The  court  sustained  the  demurrer.  Plaintiff  declined  to 
amend  the  complaint,  whereupon  judgment  was  entered  in 
favor  of  defendant  for  costs.  Plaintiff  appeals  from  the 
judgment. 

Charles  H.  Lovd^  for  Appellant. 

Strevell  <&  Porter^  for  Respondent. 

Pemberton,  C.  J. — The  sheep  in  controversy,  as  shown 
by  the  complaint,  were,  at  the  time  it  is  alleged  Batchelor 
purchased  them  of  Bowman  and  Merrill,  all  in  the  possession  of 
Bowman.  It  is  nowhere  alleged  that  Bowman  and  Merrill,  or 
either  of  them,  ever  delivered  the  sheep  to  Batchelor.  The 
most  that  can  be  claimed  is  that  when  Batchelor  purchased  the 
sheep  they  were  in  the  possession  of  Bowman,  and  that  they 
were  permitted  to  remain  in  his  possession  upon  his  alleged 
promise  to  herd  and  care  for  them  until  they  were  otherwise 
disposed  of.  It  is  not  alleged  that  there  ever  was  an  actual 
delivery  of  the  sheep  to  Batchelor  by  Bowman  and  Merrill  or 
either  of  them.  There  is  no  allegation  in  the  complaint  that 
there  was  a  change  of  possession  at  the  time  Batchelor  purchased 
the  sheep,  or  at  any  other  time  before  they  were  attached  by 
the  defendant.  The  defendant  is  the  sheriff  of  Custer  county, 
and  attached  the  sheep,  in  possession  of  Bowman,  as  such  officer 
in  a  suit  by  one  Jordan  against  said  Merrill,  and  afterwards 
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sold  the  Bheep  under  an  execution  issued  out  of  the  district 
court  of  said  county  in  said  suit.  These  facts  constitute  the 
oonyersion  alleged  in  the  complaint. 

It  is  stated  in  the  brief  of  counsel  for  the  respondent  that  the 
court  held  the  complaint  bad  because  of  the  want  of  an  aver- 
naent  therein  that  Batchelor  ever  took  actual  posession  of  the 
sheep  under  his  alleged  purchase  from  Bowman  and  Merrill. 
Section  226,  div.  5,  Compiled  Statutes  1887,  under  which 
this  case  was  tried,  is  as  follows: 

^  ^Every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  pos- 
session or  under  his  control,  and  every  assignment  of  goods  f^nd 
chattels,  unless  the  same  be  accompanied  by  the  immediate 
delivery,  and  be  followed  by  an  actual  and  continued  change  of. 
possession  of  the  thing  sold  and  assigned,  shall  be  conclusive 
evidence  of  fraud  as  against  the  creditors  of  the  vendor  or  the 
person  making  such  assignments,  or  subsequent  purchasers  in 
good  faith." 

We  think  the  allegations  of  the  complaint  fall  far  short  of 
stating  facts  sufficient  to  constitute  an  immediate  delivery,  and 
an  actual  and  continued  change  of  possession,  of  the  sheep,  as 
required  by  said  statute,  in  order  to  constitute  the  sale  to 
Batchelor  valid  against  creditors  and  subsequent  purchasers 
in  good  faith. 

The  action  of  the  court  in  sustaining  the  demurrer  to  the  com- 
plaint is  the  only  error  assigned.  We  see  no  error  in  the 
action  of  the  court.     The  judgment  appealed  from  is  affirmed. 

Affirmed, 

De  Witt  and  Hunt,  JJ.,  concur. 
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BARD  WELL  etal.,  Appeixants,  v.  ANDERSON,  et  ai. 

Respondents. 

[Submitted  October  1, 1898.   Decided  October  19, 1888.] 

Nbw  TbiaI(— Arort  <tf  laio— 5pec(^£atlofi*— 5i^|le<efi«y.— A  ■pcdfleatloii  In  ma  aeOon 
to  foreclose  a  mechanic's  lien,  that  the  court  erred  in  finding  that  the  plalntUTi 
assignor  was  In  any  way  incapacitated  from  making  a  contract  with  the  defendaot 
contractor  to  furnish  the  materials  described  in  plalntiif' s  complaint  to  the  C.  ft  L. 
building  by  reason  of  any  relations  existing  between  him  and  C.  &  L.  defendanta,  and 
the  erldenoe  herein  wholly  fails  to  sustain  the  finding  of  the  court  in  this  partlcolar, 
is  wholly  insufflcient  under  section  298  of  the  Code  of  Civil  Procedure  (1887)  as  a  speci- 
flcation  of  an  error  of  law.  for  if  in  so  finding  there  is  any  cause  for  complaint  it  k 
not  that  there  was  any  error  of  law  but  that  the  evidence  did  not  snstaln  the  llndli«. 
And  if  the  hinguage  used  be  regarded  as  a  specification  of  insufficiency  of  the  evi- 
dence it  is  wholly  bad  in  falling  to  point  out  the  particulars  In  which  the  evidence  Is 
insufflcient.  (Ffrst  National  Bank  v.  Rt}bert9t  9  Mont.  823 ;  ZiekUr  v.  Deegoa,  li 
Mont.  196,  cited.) 

SxM^^InaujjUtienev  of  effldme»^SpecifU}ationa,~A  specification  that  "the  findings  of  the 
court  to  the  effect  that  the  value  of  the  materials  described  in  the  complaint  had  not 
been  sufficiently  proven,  are  unsupported  by  the  evidence  and  in  direct  eonfliet  with 
the  same  and  are  one  of  the  errors  specified  by  the  plaintiffs  herein,"  is  wholly  had  ss 
a  speclficutlon  as  to  the  Insufficiency  of  the  evidence  in  that  it  fails  to  point  oat  the 
particulars  in  which  the  insufficiency  consists  as  required  by  section  298  of  the  Code  of 
Civil  Procedure  (1887). 

Append  Jrom  Eighth  Judicial  District^  Cascade  County. 

Action  to  foreclose  mechanic's  lien.  Judgment  was  ren- 
dered for  the  defendants  below  by  Benton,  J.     Affirmed. 

Thm,  jE  Brady  and  F.  A.  Merrill,  for  Appellants. 

Wm.  T,  Piggott^  Ramom  Cooper  and  J,  A.  Hoffmany  for 
Respondents. 

De  Witt,  J. — ^This  is  an  action  upon  an  account  and  to 
foreclose  a  mechanic's  lien.  The  plaintiffs  are  assignees  of 
the  account  and  the  lien  of  F.  M.  Morgan,  who  furnished 
material  to  the  defendant  Anderson,  a  contractor,  to  go  into 
the  building  of  defendants  Collins  and  Lepley.  The  case  was 
tried  to  the  court  without  a  jury.  The  court  found  for  the  de- 
fendants who  were  served,  to- wit,  Collins  and  Lepley.  Plaint- 
iffs moved  for  a  new  trial,  which  was  denied,  and  appeal  now 
from  that  order,  and  from  the  judgment. 
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The  pointB  discQBsed  by  counsel  are  those  made  upon  the  mo- 
tion for  a  new  trial.  At  the  outset,  the  respondents  stand  firmly 
upon  their  position  that  upon  the  motion  for  a  new  trial  there 
was  no  sufficient  specification  of  errors  of  law  or  insufficiency 
of  evidence.  As  remarked  in  2^ickler  v.  Deega/n^  16  Mont,  at 
page  200,  this  court  has  been  lenient  in  entertaining  appeals 
where  the  specifications  were,  perhaps,  not  wholly  what  they 
should  be.  But  we  cannot  ignore  the  objections  made  to  these 
specifications.  A  particular  point  is  made  upon  them  by 
respondents.  We  must  therefore  examine  their  alleged 
insufficiency. 

.  The  court  made  no  findings  whatever.  It  simply  held  gen- 
erally for  the  defendants.  There  being  no  jury  trial,  and  thus 
no  instructions,  therefore  the  view  which  the  court  took  of  the 
law  is  not  clearly  apparent.  The  statement  on  motion  for  new 
trial  opens  with  the  recital  that  the  court  gave  judgment  in 
favor  of  the  defendants,  and  then  proceeds  to  what  the  moving 
parties  claim  are  tlie. specifications  of  error.  They  state  as 
follows:  I         i       i  ■      } 

<<In  reaching  said  conclusion  and  the  rendition  of  said  judg- 
ment, the  court  erred  in  the  following  particulars,  all  of  which 
were  excepted  to  by  the  plaintiffs,  to- wit.''  Then  follow  11 
paragraphs.  We  will  take  the  first  as  example.  It  is  as 
follows: 

'<The  court  erred  in  finding  that  F.  M.  Morgan  was  in  any 
way  incapacitated  from  making  a  contract  with  H.  A.  Anderson, 
the  contractor,  to  furnish  the  materials  described  in  plaintiff's 
complaint  to  the  Collins  and  Lepley  building,  by  reason  of  any 
relation  existing  between  him  and  Collins  and  Lepley,  the 
defendants;  and  the  evidence  herein  fails  wholly  to  sustain  the 
finding  of  the  court  in  this  particular." 

This  purports  to  be  a  specification  of  an  error  of  law.  It 
is  not  •«&  ^rror  of  law  at  all.  The  practitioner  is  complaining 
that  the  court  found  that  which  he  states  the  evidence  wholly 
fails  to  wstain.  In  «o  finding,  if  there  is  any  cause  for  com- 
plaint^ it  is  not  that  there  was  any  error  of  law,  but,  on  the 
othet  hand)  it  would  be  that  the  evidence  did  not  sustain  the 
Vol.  xvin-34 
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finding.     Our  Btatute  provides  (Code  Civil  Procedure  1887, 
§  298,  subdivision  3)  as  follows: 

<<  When  the  notice  for  the  motion  designates,  as  the  ground 
of  motion,  the  insufficiency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall  specify  the  partic- 
ulars in  which  such  evidence  is  alleged  to  be  insufficient 
When  the  notice  designates,  as  the  ground  of  motion,  errors 
in  law  occurring  at  the  trial,  excepted  to  by  the  moving  party, 
the  statement  shall  specify  the  particular  errors  upon  which  the 
party  will  rely.  If  no  such  specifications  be  made,  the  state- 
ment shall  be  disregarded  on  the  hearing  of  the  motion. ' ' 

As  to  this  matter,  Mr.  Hayne,  in  his  book  on  New  Trial  and 
Appeal,  says,  at  page  426,   §  149:     '^And  it  is  to  be  observed 
that  specifications  of  errors  of  law  are  not  to  be  confounded 
with  specifications  of  the   insufficiency  of  the  evidence.      An 
instance  of  this  is  to  be  found  in  Smith  v.  Christian^  47  Cal. 
18.     In  that  case  the  specification  was  as  follows:   'Defendant 
specifies  the  following  particulars  in  which  the  court  erred:   The 
teutimony  shows  that  the  award  is  void,  it  having  been  made 
by  an  umpire  selected  by  lot.     The  testimony  or  pleadings,  as 
admitted,  show  that  the  segregation  of  the  award  was  without 
authority;  that,  by  the  submission,  it  was  only  provided  for 
awarding  damages  in  the  aggregate,  if  any,  and  the  arbitrators 
had  no  authority  to  deteroiine  what  each  party  should  pay. 
There  was   no   subsequent  promise    to  pay.     There  was    no 
consideration  to  support  any  such  promise  if  made. '     This  was 
held  to  be  insufficient,  and  the  court  said:     <These  specifications 
cannot  be  considered  to  be  specifications  of  the  particulars  in 
which  the  evidence  was  insufficient,  because  they  are  not  stated 
to  be  such.     On  the  contrary,  they  are  expressly  set  forth  as 
being  errors  in  law, — « 'particulars  in  which  the  court  erred.'' 

But  it  is  clear  that  the  matters  thus  set  forth  do  not  consti- 
tute errors  of  law.  It  is  not  an  error  of  law  that  the  evidence  is 
insufficient  to  justify  a  particular  finding  of  fact.'  "  (See,  also, 
section  160.)  The  case  which  Mr.  Hayne  cites.  Smith  v. 
Christian,  is  affirmed 'in  HeUbron  v.  Ditch  Co.,  76  Cal.  10, 
17  Pac.  932;  Nichols  v.  Jones,  14  Colo.  60,  23  Pac.  89; 
Cunningtonv.  Scott,  4  Utah,  446,  11  Pac.  678. 
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Applying  these  principles  to  ihe  speoificatioh  before  us,  we 
find  that  it  is  wholly  insufficient  as  a  specification  of  an  error  of 
law,  because  it  does  not  describe  in  any  way  an  error  of  law. 

If  the  court  were  inclined  to  take  a  loose  view  of  the  sub- 
ject, and  say  that,  while  the  counsel  has  pretended  to  specify 
an  error  of  law,  we  will  still  consider  his  language  as  a  specifi- 
cation of  insufficiency  of  the  evidence,  even  then  the  specifi- 
cation would  be  wholly  bad,  for  the  reason  that  it  simply 
states,  <<The  evidence  herein  fails  wholly  to  sustain  the  finding 
of  the  court  in  this  particular.''  This  would  be  bad  even  as  a 
specification  of  insufficiency.  {First  National  Bank  v.  Bcherts^ 
9  Mont.  323;  ZicJder  v.  Deegan^  16  Mont.  198.) 

We  will  quote  a  few  more  of  the  specifications  to  illustrate 
their  insufficiency  : 

*<(2)  The  court  erred  in  finding  that  there  was  any  fraud 
perpetrated  upon  the  defendants  Collins  and  Lepley  by 
reason  of  the  transaction  set  forth  in  plamtiffs'  complaint 
between  F.  M.  Morgan  and  the  defendant  H.  A.  Anderson, 
-which  fraud  would  in  any  way  be  to  the  injury  of  the  defend- 
ants Collins  and  Lepley. 

''(3)  The  court  erred  in  holding  that  the  agreement 
between  F.  M.  Morgan,  the  assignor  of  plaintiffs'  lien  and  H. 
A.  Anderson,  was  a  void  transaction  as  between  F.  M.  Morgan 
and  the  defendants  Collins  and  Lepley,  instead  of  being,  at 
most,  a  voidable  transaction. 

'^(4)  The  court  erred  in  holding  that  the  defendants 
Collins  and  Lepley  were  entitled  to  a  dismissal  of  this  action, 
or  had  any  defense  to  the  claim  of  the  plaintiffs  herein,  without 
having  first  paid  plaintiffs  the  reasonable  value  erf  the  lumber 
and  materials  used  in  the  construction  of  their  building  or  the 
return  of  said  materials,  and  that  their  retention  of-  said 
materials  was  not  a  waiver  of  any  rights  they  might  have  to 
repudiate  said  contract. 

^<(5)  The  court  erred  in  finding  that  the  defendants  Collins 
and  Jjepley,  and  particularly  Timothy  E.  Collins,  who  had  the 
management  and  control  of  the  erection  of  this  building  for 
Lepley  and  himself,  were  not  aware  that  F.  M.  Morgan  was 
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furniBhing  to  Anderson  the  materials  described  in  the  com- 
plaint, as  the  evidence  plainly  shows  that  he  (Collins)  did 
know  it,  and  neither  he  nor  Lepley  ever  objected  to  Morgan 
carrying  out  said  contract,  but  expressly  ratified  such  action, 
as  the  evidence  appears,  by  paying  to  Morgan  the  moneya  he 
had  expended  in  payment  of  freight  upon  these  materials,  and 
also  by  paying  him  moneys  which  he  claimed  due  at  the  same 
time  for  several  materials  that  he  furnished  to  the  contractor 
Anderson. 

<<(6)  The  court  erred  in  finding  that  the  plaintiffs  had  nol 
proved  all  the  issues  set  up  by  the  pleadings  in  favor  of  the 
plaintiffs." 

While  these  specifications  pretend  to  point  out  an  error  of 
law,  they  have  to  do  not  at  all  with  the  law,  but  wholly  with 
the  facts.  Specification  No.  10,  perhaps,  is  an  assignment  of 
insufficiency.     It  reads  as  follows: 

^<The  findings  of  the  court  to  the  effect  that  the  value  of  the 
materials  described  in  the  complaint  had  not  been  sufBciently 
proven  are  unsupported  by  the  evidence,  and  in  direct  oonfliet 
with  the  same,  and  are  one  of  the  errors  specified  by  the 
plaintiffs  herein." 

This  is  pmiily  a  specification  as  to  the  insufficiency  of  the 
evidence,  and  an  inspection  of  it  shows  that,  as  such  a  specifi- 
cation, it  is  clearly   bad.     (See  Montana  cases  above  cited.) 

The  district  court  was  justified  in  ignoring  these  specifica- 
tions, and  we  must  sustain  its  action  in  denying  a  new  trial 

This  disposes  of  all  that  is  sought  to  be  brought  before  us  <m 
this  appeal.  The  plaintiffs  do  not  contend  that  they  were 
entitled  upon  the  trial  to  a  personal  judgment  against  the  con- 
tractor Anderson,  for  the  reason  that  he  had  not  been  served 
with  summons,  and  never  appeared  in  the  case.  The  judg- 
ment and  order  denying  a  new  trial  will  therefore  have  to  be 
affirmed. 

Affirmed, 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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MURRAY  £T  AL.,   Respondents,  v.   SWANSON,   et  al., 

Appellants. 

iSubmitted  October  6, 1896.   Decided  October  19, 1896.] 

MacHAKio's  LiBK— MoffffOffe— JPreeedeiMe  betioeen.- Under  teotlon  1874,  flftb  diTliton 
oompiled  statutes,  providing  that  Uens  for  work  or  labor  d<Mie  or  materials  furnished 
shall  be-prlor  to,  and  have  precedence  over,  any  mortgage,  Incumbrance  or  other  Uen 
made  subsequent  to  the  commencement  of  work  on  any  contract  for  the  erection  of 
such  building,  structure  or  other  Improvement,  a  lien  for  plastering  takes  precedence 
to  a  mortgage  given  after  the  commencement  of  work  on  various  contracts  for  the  erec- 
tion of  the  bulkling,  although  the  plastorlng  was  not  done  until  after  the  date  of  the 
mortgage.  (Jfoson  v.  Qermainet  1  Mont.  268 ;  Merrigan  v.  EnoUfh,  9  Mont.  113, 
cited.) 

Bamm— Attorney's  fee—OtaU  in  aupreme  court— Tb»  act  of  March  14,  1889,  (16th  session) 
allowing  the  plaintiff  in  an  action  for  the  foreclosure  of  a  mechanic's  Hen  reasonable 
attorney's  fee  as  costs,  has  application  only  to  the  court  in  which  the  action  is  Insti- 
tuted and  does  not  authorize  the  allowance  of  an  attorney's  fee  as  part  of  the  costs  In 
the  supreme  court. 

Appeal  from  Second  J'udicial  District^  Silver  Bow  County. 

Action  to  foreclose  a  mechanic's  lien.  Judgment  was  ren- 
dered for  the  plaintiff  below  by  Speeb,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  an  action  by  Murray  Bros.,  co-partners,  to  foreclose 
a  mechanic's  lien  on  certain  property  formerly  owned  by  the 
defendant  Swanson,  and  to  have  the  claims  or  liens  of  the 
other  defendants  declared  inferior  to  the  lien  of  plaintiffs. 
The  defendants  defaulted,  except  S.  H.  Stuart,  the  appellant, 
who  held  the  mortgage  on  the  premises  covered  by  the  liens. 
The  complaint  alleged  the  performance  of  the  work  for  which 
the  plaintiff's  claimed  a  lien,  alleged  its  reasonable  value,  and 
prayed  for  a  reasonable  attorney's  fee.  It  is  admitted  by  the 
pleadings  that  plaintiffs'  lien  was  filed  for  plastering  a  frame 
building  owned  by  Sadie  Swanson  at  the  time  the  work  was 
performed  ;  the  plastering  having  been  done  between  the  5th 
and  15th  days  of  December,  1893. 

The  amended  complaint  averred  that  S.  H.  Stuart  claimed  a 
lien  by  virtue  of  a  mortgage  given  to  him  by  Sadie  Swanson, 
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dated  November  24,  1892.  It  was  also  alleged  that  the  mort- 
gage was  given  after  the  commencemeDt  of  the  work  on  various 
contracts  for* the  erection  of  the  bailding  situated  upon  the 
premises  described  in  the  lien. 

The  answer  raised  the  question  whether  the  mortgage  of 
Stuart  was  a  prior  lien  on  the  property,  and  whether  it  was, 
entitled  to  precede  the  lien  of  the  plaintiffs.  The  plaintiffs 
moved  for  judgment  on  the  pleadings.  This  motion  was 
sustained,  and  judgment  ordered  for  the  plaintiffs,  and  decree 
entered  adjudging  the  lien  set  up  in  the  plaintiff's  com  plaint 
to  be  superior  and  paramount  to  the  interest  of  the  mortgagee, 
Stuart,  and  awarding  the  plaintiffs  $50  attorney's  fees.  The 
appeal  is  from  the  judgment. 

Chas,  O'^Dannell,  for  Appellant. 

C.  R,  Leonard^  for  Respondents. 

Hunt,  J.-^The  portion  of  section  1374,  division  6,  general 
laws,  1887,  applicable  to  the  present  controversy,  is  aa  fol- 
lows: •  *'  The  liens  for  work  or  labor  done,  or  material 
furnished,  as  specified  in  this  chapter,  shall  be  prior  to  and 
have  precedence  over  any  mortgage,  incumbrance  or  other 
lien  made  subsequent  to  the  commencement  of  work  on  any 
contract  for  the  erection  of  such  building,  structure  or  other 
improvement." 

A  former  statute  of  the  territory  of  Montana  provided  that 
*<The  liens  for  work  or  labor  done  *  *  *  shall  have 
priority  *  *  *  and  shall  be  preferred  to  all  other  liens 
and  incumbrances  which  may  be  attached  *  *  *  to  the 
extent  aforesaid  ^  *  *  made  subsequent  to  the  com- 
mencement of  said  building,  erection  or  other  improvement." 
(Gen.  Laws  1879,  div.  6,  §  827.) 

In  Dams  v.  Bilslandy  18  Wall.  669,  the  supreme  court  of 
the  United  States  decided  that,  under  this  statute  quoted 
above,  liens  secured  to  mechanics  and  material  men  had  pre- 
cedence over  all  other  incumbrances  put  upon  the  property 
after  the  commencement  of  the  building.     This  construction 
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of  the  statute  was  regarded  as  just,  the  oourt  there  saying, 
<^why  should  a  purchaser  or  lender  have  the  benefit  of  the 
labor  and  materials  which  go  into  the  property,  and  give  it  its 
existence  and  value  S^' 

The  same  view  of  the  statute  was  taken  by  the  supreme 
court  of  the  territory  in  Mason  v.  Oermaine^  1  Mont.  263, 
where  the  court  were  of  opinion  that  the  statute  expressly 
gave  preference  to  liens  of  mechanics  and  material  men  over 
any  encumbrance  made  subsequent  to  the  commencement  of 
the  building.  It  will  be  observed  that  there  is  a  difference  in 
the  wording  of  the  statute  construed  in  Davis  v.  Bilsland^ 
suvraj  and  section  1374,  quoted  above.  The  latter  reads 
thus,  '<  Subsequent  to  the  commencement  of  work  on  any  con- 
tract for  the  erection  of  such  building,  structure  or  other 
improvement  ;"  while  the  former  reads,  ^^subsequent  to  the 
commencement  of  said  building,  erection  or  other  improve- 
ment." But  this  difference  is  expressly  referred  to  and  com- 
mented upon  in  Merrigan  v.  English^  9  Mont.  113,  where 
Justice  Bach,  for  the  court,  said  : 

''But  there  is  no  difference  in  the  meaning.  When  Craw- 
ford commenced  to  erect  the  building,  work  was  commenced 
on  a  contract  for  the  erection  of  the  building  ;  in  other  words, 
that  was  'the  commencement  of  the  building.'  Such  a  con- 
struction of  the  statute  as  is  stated  in  the  case  last  cited  is  not 
unjust.  The  mortgagee  knew  the  law.  He  knew,  or  could 
have  known,  that  work  had  been  commenced  on  a  contract  for 
the  erection  of  a  building.  He  knew  that  persons  i'other  than 
the  original  contractor  would  perform  work  and  labor  which 
would  improve  the  property  upon  which,  as  security,  he 
advanced  the  money.  He  knew  of  the  lien  which  such  sub- 
contractor could  acquire.  To  hold  otherwise  would  be  to 
destroy  the  very  purpose  of  this  law,  which  was  to  give  to  the 
subcontractor  a  direct  lien  for  the  value  of  his  labor,  because 
it  is  evident,  if  the  contrary  was  held,  such  liens  would  be 
made  worse  than  a  farce  by  so-called  blanket  mortgages  filed 
the  day  after  the  improvement  was  commenced." 

The  case  is  therefore,  upon  this  point,  determined  by  these 
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former  constractions  of  the  Montana  lien  statates,  and  the 
court  properly  adjadged  the  mortgage  a  sabeequent  lien  to 
that  of  plaintiffs. 

The  diBtrict  ooart  allowed  the  respondents  $50  attom^^s 
fee,  as  part  of  the  costs.  This  was  authorized  by  act  of  the 
sixteenth  legislative  assembly,  approved  March  14,  1889. 
(Wortman  v.  Kleinschmidt^  12  Mont  316.)  Respondents^ 
counsel  now  asks  this  court  to  allow  him,  as  costs,  a  reasonable 
fee  for  his  services  in  the  supreme  court. 

The  only  question  involved  is  whether  the  statute  referred 
to,  allowed  attorney's  fees  as  part  of  the  costs  in  the  sapreme 
court,  as  well  as  the  district  court.  Upon  the  general  princi- 
ple that  costs  are  recoverable  at  law  only  by  force  of  statute, 
and  depend  upon  the  terms  of  the  statute  strictly  construed, 
we  do  not  find  authority  in  the  statute  to  allow  counsel  fees  in 
the  supreme  court.  The  statute  is  a  severe  one,  at  best,  and 
ought  to  be  strictly  construed.  We  therefore  think  that  its 
application  should  govern  attorney's  fees  taxable  as  costs  only 
in  the  court  in  which  the  action  is  instituted.  Judgment 
affirmed. 


Pembebton,  C.  J.  concurs.  De  Wrrr,  J. :  I  concur  in  the 
judgment,  but  in  the  allowance  of  the  attorney's  fee  in  the 
district  court  only  on  the  ground  of  stare  decisis  and  res  ctdju- 
dicata,  ( Wartman  v.  Kleinschmidt^  12  Mont.  816  ;  Hdena 
S.  H.  dk  S.  Co.  V.   Wdlsy  16  Mont.  66.) 
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CASCADE  COUNTY,   Respondent,  v.  CITY  OF  GREAT 
FALLS,    Appellant. 

[Submitted  October  7, 1886.   Decided  October  19, 1896.] 

Stskbts  axv  Highways— Brfda^—Aepoirs.— Where  the  limits  of  a  city  are  extended 
to  the  opposite  side  of  a  riTer  so  as  to  embrace  a  bridire  then  owned  by  the  county, 
the  bridge  becomes  part  of  the  city  street  by  which  it  is  approached  and  thereby 
eeasea  to  be  within  any  road  district  as  established  by  the  county,  or  under  the  con- 
trol of  county  officers,  but  fails  within  the  Jurisdiction  of  the  city  officers  by  whom  it 
should  be  kept  hi  repair.  (Sections  326,  subd.  lO,  419,  486.  1842,  18S3-1854,  fifth  diy. 
Compiled  Statutes.) 

Appeal  from  Eighth  Jvdidal  District^  Cascade  County. 

Action  to  determine  the  liability  of  the  city  for  repairs  on 
a  bridge  within  the  city  limits.  Submitted  on  an  agreed 
statement  of  facts.  Judgment  was  rendered  for  the  county  by 
Benton,  J.     Affirmed. 

Statement  of  the  case  by  the  court. 

The  controversy  for  determination  is  whether  the  city  of 
Great  Falls  or  the  county  of  Cascade  is  liable  to  repair  and 
maintain  a  wagon  bridge  spanning  the  Missouri  river  in  that 
city.  The  case  was  submitted  to  the  district  court  upon  an 
agreed  statement  of  facts,  as  provided  by  statute.  The  court 
rendered  a  judgment  in  favor  of  the  county.  The  city 
appeals. 

An  epitome  of  the  facts  is  as  follows:  In  1888  a  private 
corporation  built  the  bridge.  At  that  time,  the  city  of  Great 
Falls  extended  to  the  river  and  bridge,  but  did  not  include  the 
bridge.  In  1890  the  county  bought  the  bridge  from  the  pri- 
vate corporation.  In  1892  the  county  replanked  the  bridge, 
and  insured  the  same  for  a  period  of  three  years  in  favor  of 
the  county.  In  1891  the  said  city  of  Great  Falls,  pursuant  to 
the  laws  governing  municipal  corporations,  extended  its  limits 
to  the  other  side  of  the  river,  so  that  the  city  now  includes  the 
bridge  and  its  approaches  on  both   sides.     There  are  some 
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other  facts  stated,  which,  however,  are  not  material  to  the 
controversy.  The  bridge  is  in  a  bad  state  of  repair,  and  both 
the  county  and  city  refuse  to  repair  it.  The  question  for 
determination  is  simply  whether  the  city  or  the  county  is  liable 
for  said  repairs. 

The  statutes  of  the  state  which  are  material  to  the  inquiry 
are  as  follows: 

Section  325,  div.  5,  Compiled  Statutes,  reads  as  follows: 
*'The  city  council  of  all  cities  incorporated  under  this  act  shall 
have  the  foUowiog  powers:  *  *  *  (10)  To  lay  out,  establish, 
open,  alter,  widen,  extend,  grade,  pave  or  otherwise  improve 
streets,  alleys,  avenues,  sidewalks  and  public  grounds,  and 
vacate  the  same  ;  to  provide  for  lighting  and  cleaning  the 
streets,  alleys,  avenues;  to  regulate  the  use  of  sidewalks,  and 
require  the  owners  of  the  premises  adjoining  to  keep  the  same 
free  from  snow  or  other  obstruction;  to  regulate  the  depositing 
of  ashes,  garbage  or  other  offensive  matter  in  any  street,  alley 
or  on  public  grounds ;  to  provide  for  and  regulate  street 
crossings,  curbs  and  gutters  ;  to  regulate  and  prevent  the  use 
or  obstruction  of  streets,  sidewalks  and  public  grounds,  by 
signs,  telegraph  poles,  posting  hand- bills  and  advertisements. 

Other  sectioDs  are  as  follows  : 

^'Section  419.  The  city  council  shall  have  power  to  condemn 
and  appropriate  private  property  for  opening,  establishing, 
widening  or  altering  any  public  street,  avenue,  alley,  lane, 
park,  sewer,  waterway,  or  for  any  other  public  use,  and  the 
resolution  or  ordinance  of  the  city  council  ordering,  directing, 
authorizing  or  providing  for  the  taking  of  private  property 
for  any  such  use  shall  be  conclusive  as  to  the  necessity  for 
such  taking. 

^'Section  1842.  It  shall  be  the  duty  of  the  board  of  county 
commissioners  at  each  session  thereof  to  apportion  the  amount 
of  money  in  the  treasury  available  for  road  purposes  to  the 
several  road  districts,  and  notify  the  road  supervisor  of  the 
amount  subject  to  his  order,  and  in  no  case  shall  any  super- 
visor be  allowed  to  draw  more  money  than  is  apportioned  to 
said  district. 
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< 'Section  1852.  It  shall  be  competent  for  the  municipal 
authorities  of  any  to^n  or  city  incorporated  under  the  laws  of 
this  state  to  provide  by  ordinance  for  the  levy  and  collection 
of  a  tax  of  not  exceeding  two  mills  on  the  dollar  on  all  taxable 
property  within  the  corporate  limits  of  such  town  or  city,  and 
also  a  special  tax  of  three  dollars  on  each  able  bodied  man 
between  the  ages  of  twenty-one  and  forty-five  years,  residing 
within  the  corporate  limits  of  such  town  or  city,  which  shall 
constitute  a  street  fund,  and  shall  be  expended  in  opening, 
improving  and  keeping  in  repair  the  streets  and  alleys  of  such 
town  or  city. 

'*Sec.  1853.  All  ordinances  for  the  levy  and  collection  of 
street  taxes,  either  special  or  ad  valorem,  shall  provide  that 
persons  liable  to  pay  the  same  may  work  out  such  taxes  if 
they  elect  so  to  do,  under  the  direction  of  the  street  commis- 
sioner or  supervisor  of  such  town  or  city,  upon  the  streets 
thereof,  and  shall  provide  for  giving  notice  of  the  time  and 
place  when  and  where  such  work  shall  be  required  to  be  done. 

'  Section  1854.  Whenever  any  such  town  or  city  shall  pro- 
vide by  ordinance  for  the  levy  and  collection  of  such  street 
taxes,  no  further  or  other  road  tax  shall  be  levied  or  collected 
by  the  county  treasurer  of  the  county  in  which  such  town  or 
city  is  situated,  of  or  from  the  residents  thereof,  nor  shall  any 
portion  of  the  road  taxes  collected  in  the  county  be  expended 
upon  the  streets  or  alleys  of  such  corporate  town  or  city,  and 
thirty  per  cent  of  the  ad  valorem  tax  collected  under  and  by 
virtue  of  any  such  ordinance  shall  be  paid  into  the  county 
treasury  by  the  city  treasurer,  and  so  much  of  said  thirty  per 
cent,  as  may  be  necessary  shall  be  apportioned  to  the  road  dis- 
trict in  which  such  town  or  city  is  situated,  to  be  expended  on 
roads  of  said  district  outside  town  limits,  and  the  surplus,  if 
any,  shall,  be  for  the  credit  of  the  general  road  fund. 

''Section  435.  No  parts  of  the  streets  of  any  city  shall  be  in 
any  road  district  established  by  the  county  commissioners,  nor 
be  under  the  control  of  any  county  officers.  No  overseer  of 
highways  shall  be  elected  in  and  for  such  city,  but  the  poll 
tax  shall  be  collected  as  hereinafter  provided,   and  shall  be 
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expended  on  the  streets,  highways  and  public  places  governed 
by  the  city  council  and  officers  of  their  appointment." 

Sam  Stephenson^  for  Appellant. 

H,  J.  Haskell^  for  Respondent. 

Per  Curiam. — When  the  bridge  was  purchased  by  the 
county  from  the  private  corporation,  it  was  made  a  ftee  pub- 
lic bridge.  A  public  bridge  is  part  of  the  highway.  (11 
Am.  &  Eng.  Ency.  Law,  541 ;  Elliott,  Roads  &  S.  p.  21,  et 
aeq.;  Morrill,  City  Neg.  p.  69 ,  et  aeq.^  and  numerous  cases 
cited  in  these  text  books.) 

We  are  of  opinion  that  the  statutes  quoted  in  the  statement 
foregoing  are  decisive  of  this  case.  A  bridge,  being  a  part  of 
the  street,  cannot  be  in  any  road  district  established  by  the 
county,  nor  can  it  be  under  the  control  of  any  county  officer. 
(Compiled  Statutes,  div.  5,  §  435.)  It  is  within  the  jurisdic- 
tion of  the  city  officers.  (Id.  §  325,  Subd.  10  ;  Id.  §  419-) 
Sections  1852  to  1854  provide  for  the  raising  of  funds  by  the 
city  for  repairing  the  streets. 

The  reports  are  full  of  cases  deciding  these  questions, 
but  they  are  not  of  special  interest  in  this  controversy,  for 
the  reason,  as  above  noted,  that  it  clearly  appears  that  the 
statutes  are  conclusive. 

The  judgment  of  the  district  court  will  therefore  be  affirmed. 

Ajffinned. 


STATE  EX  rel.   RUSSEL,  et  al.,  v.  TOOKER,  County 
Clerk  and  Recorder  of  Lewis  and  Clarke  County. 

[Submitted  October  17. 1896.    Decided  October  22, 1896.] 

Elxctiokb— i^omlnoMon  by  jTetUion.— A  list  of  personi  caimot  be  placed  upon  the  official 
balld  as  caodldates  of  a  lo-oalled  SllTer  Republican  party  upon  a  peUtton  filed  with 
the  county  clerk  nominatluR  auch  penons  for  their  respectlTe  officet  aa  caodldAtaa  of 
$uch  party.    (Stoto  ex  rel.  Woody  y.  BtAwiU,  anU,  M2,  cited.) 

Bamb— JTomlruUfon  by  eeriificaJU  of  a  ooiiim<ttee.~The  nomination  of  a  Hit  of  penons 
as  candidates  of  a  so-called  Sllyer  Republican  party  by  a  certlflcate  filed  with 
the  county  clerk  purporting  to  certify  their  nomination  as  by  the  central  eommlttee 
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of  the  surer  BepubUcan  puty  ii  Inefleetiial  where  do  oooTontloD  held  by  tueh  party 
had  eyer  delegated  thla  power  to  a  committee.  {StaU  ex  rd.  JPigott  t.  BenUm,  18 
Mont.  a06,  elted.) 

SAum-NomSnaHon  by  memben  of  a  poHUeal  club,— A.  oertlflcate  purporting  upon  Ita 
face  to  be  that  of  a  county  couTentlon  of  the  SUyer  BepubUcan  party  and  nominating  a 
county  ticket  compoied  of  Bepublleana,  SUyer  Bepubilcans,  Democrat!  and  PopuUatB, 
Is  Insufficient  to  authorize  the  placing  of  thelr^ames  upon  the  official  baUot,  where  It 
appeared  that  the  nominations  were  In  fact  made  at  a  meeting  of  some  fifty  members 
of  a  SUyer  Republican  club  haying  four  hundred  members ;  that  the  officers  signing 
the  certificates  were  the  presiding  officer  and  secretary  of  the  club ;  tliat  no  pri- 
maries wf>re  eyer  held ;  no  caU  for  a  conyentioh  eyer  made ;  nor  any  person  eyer 
elected  as  a  delegate  to  a  conyentlon,  or  notice  glyen  that  a  conyentlon  was  to  be 
held,— since  such  proceedings  were  not  those  of  an  organized  assemblage  of  delegates 
representing  a  poUtleal  party  within  the  meaning  of  section  laio  of  the  PoUtlcal  Code. 

Bqvity— Prayer  fijr  judgmerU,— The  Judgment  In  an  equity  case  Is  not  oontroUed  by  the 
prayer  for  relief.  (DavU  y.  DavCs,  9  Mont.  S68 ;  Klein$ehmidt  y.  Steeile,  16  Mont.  188, 
cited.) 

Original  Pboceedino.  Application  for  an  injunction. 
Writ  granted. 

K  D.  Weed  and  O.  T.  Crcme,  for  Relators. 

T.  C.  Bachy  E.  C.  Boom  and  J.  W.  Kinsley^  for  Respond- 
ent. 

De  Witt,  J. — This  action  is  brought .  in  this  court  to 
restrain  the  county  clerk  and  recorder  of  Lewis  and  Clarke 
county  ftom  printingrpn  the  o^oial  ballot,  to  be  voted  at  tl^e 
next  election,  the  names  of  certain  persons  as  candidates  for 
the  Silver  Republican  party,  which  names  were  certified  to  the 
county  clerk  as  of  persons  having  been  nominated  as  candi- 
dates of  that  party  by  methods  which  relator  asserts  are 
illegal. 

Objections  are  made  by  respondent's  counsel  to  the  form  of 
this  action.  It  is  argued  by  relator,  however,  that  the  action 
is  properly  brought  under  the  authority  of  Chuinasero  v. 
PottSy  2  Mont.  242  ;  Territory  ex  rel.  Tanner  v.  Potts,  8 
Mont.  ^64,  and  other  later  decibions  of  this  court.  If  the 
action  is  not  properly  brought,  and  upon  investigation  we 
should  be  obliged  to  so  hold,  the  result  would  be  that  a  new 
proceeding  must  be  commenced  in  order  to  obtain  a  judgment 
on  the  merits.  The  same  remarks  apply  to  five  other  election 
ballot  cases  which  are  now  (October  22d)  before  us  and  the 
hearing  of  which  has  occupied  us  all  of  the  last  four  days. 
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These  are  cases  of  great  public  interest.  Counsel  inform  as 
that  the  ballots  must  be  published  to-morrow  and  that  there  is 
barely  time  to  print  them.  For  these  reasons  we  shall  approve 
the  form  of  the  actions,  pro  /ormay  but  shall  not  consider  this 
decision  as  to  this  matter  of  practice  binding  in  the  future  if 
the  question  shall  be  at  any  time  fully  argued  and  we  have 
time  to  deliberately  consider  it.  Public  policy  and  pablic 
interest  demand  an  immediate  decision  of  this  case  on  the 
merits  and  justify  us  in  thus  passing  the  question  of  practice. 

It  was  attempted  to  get  the  names  of  u  certain  list  of  per- 
sons upon  the  official  ballot  of  Lewis  and  Clarke  county  by 
three  different  methods. 

First :  ^  A  petition  was  filed  with  the  respondent  clerk  and 
recorder  nominating,  these  persons  for  their  respective  offid^ 
as  candidates  of  the  Silver  Republican  party.  The  nominations 
could  not  be  made  by  this  method,  and  the  procedure  did  not 
entitle  these  persons  to  be  placed  upon  the  official  ticket  as 
candidates  of  the  Silver  Republican  party.  (State  ex  rel.  Woody 
V.  Botwitty  antey  p.  502. 

Second  :  A  certificate  was  filed  nominating  these  same  per- 
sons, and  purporting  to  certify  their  nomination  as  by  the 
county  central  committee  of  the  Silver  Republican  party.  But 
no  convention  of  the  Silver  Republican  party  had  ever  dele- 
gated this  power  to  a  committee.  (6ta^e  ex  reL  Pigott  v^ 
Benton^  13  Mont.  306.)  This  committee,  therefore,  had  no 
power  delegated  to  them  from  the  convention  of  their  party. 
There  was  some  attempt  to  show  that  this  committee  derived 
this  power  by  delegation  from  the  chairman  of  the  state  cen- 
tral committee  of  the  Silver  Republican  party  to  the  member 
of  that  committee  in  and  for  the  county  of  Lewis  and  Clarke, 
and  from  that  member  to  the  county  central  committer  of  the 
Silver  Republican  party.  Testimony  was  taken  by  us  upon 
disputed  questions  of  fact,  and  among  other  things  the  chair- 
man of  the  state  committee  testified  that  he  did  not  delegate 
to  the  member  of  Lewis  and  Clarke  county  the  power  to  nom- 
inate a  county  ticket,  nor  did  he  consider  that  he  had  power  to 
delegate  such  authority  in  local  affairs. 
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This  disposes  of  the  alleged  nomination  by  petition  and  by 
the  central  committee.     They  are  each  wholly  invalid. 

Third  :  A  certificate  was  filed  nominating  these  same  per- 
sons, purporting  upon  its  face  to  be  that  of  a  county  conven- 
tion of  the  Silver  Republican  party.  Upon  this  alleged  certifi- 
cate respondent's  counsel  relies.  The  question  then  remains 
for  decision  whether  the  alleged  county  convention,  purporting 
to  nominate  these .  persons,  was  in  fact  a  convention  of  the 
Silver  Republican  party  of  the  county  of  Lewis  and  Clarke. 
Upon  this  question  evidence  was  taken. 

We  think  that  the  only  question  before  us  is  whether  these 
persons  are  entitled  to  go  upon  the  ballot  as  party  nominees, 
that  is,  as  candidates  of  the  Silver  Republican  party.  {St<Ue  ^ 
Tel.  Woody  v.  Rotwitt^  ante^  p.  502. )  The  question  of  their  going 
upon  the  ballot  as  independents  or  as  non-party  candidates  we 
do  not  think  is  before  us.  Every  fact  in  the  pleadings  and 
evidence  contradicts  any  suggestion  that  any  one  pretended 
that  these  persons  were  independents  or  non-party  candidates. 
There  is  not  a  syllable  in  the  testimony  to  indicate  that  the 
persons  endeavoring  to  make  these  nominations  ever  intended 
to  attempt  to  place  their  candidates  upon  the  ballot  as  inde- 
pendents. 

The  questions  then  remain  :  Did  a  party  convention  nomi- 
nate these  people?  Section  1310  of  the  Political  Code  is  as 
follows : 

''Any  convention  or  primary  meeting  held  for  the  purpose 
of  making  nominations  to  public  office,  or  the  number  of 
electors  required  in  this  chapter,  may  nominate  candidates  for 
public  office  to  be  filled  by  election  in  the  state.  A  convention 
or  primary  meeting  within  the  meaning  of  this  chapter  is  an 
organized .  assemblage  of  electors  or  delegates  representing  a 
political  party  or  principle. ' ' 

We  are  of  opinion  that  the  only  reasonable  view  of  the  evi- 
dence is  that  these  alleged  candidates  were  nominated  simply 
by  a  political  club  in  the  city,  of  Helena,  county  of  Lewis  and 
Clarke,  called  ''the  Republican  Silver  Club."  We  have  before 
us  the  minutes  of  the  club,   and  the  evidence  of  persons  and 
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members  who  were  present  at  the  proceedings.  It  is  perfectly 
apparent  that  the  club  in  acting  was  not  a  convention  repre- 
senting the  Silver  Republican  party,  nor  indeed  did  those  persons 
participating  in  the  proceedings  consider  themselves  a  conven- 
tion. There  is  not  a  minute  of  a  convention.  The  minutes  are  all 
of  the  Silver  Republican  club.  To  be  sure,  witnesses  on  the  stand 
make  statements  that  the  Silver  Republican  club  of  Helena  and 
the  Silver  Republican  party  were  one  and  the  same  thing ;  but 
we  look  beyond  bare  statements  and  forms  of  speech,  and 
endeavor  to  arrive  at  the  real  substance  of  the  proceedings. 
We  find  that  the  officers  acted  as  officers  of  the  club,  and  did 
not  pretend  to  be  officers  of  a  convention.  No  primaries  were 
ever  held.  No  call  for  a  convention  was  ever  made,  nor  was 
any  person  ever  elected  as  a  delegate  to  a  convention,  and  no 
notice  was  given  that  a  convention  was  to  be  held.  It  is  in 
evidence  that  a  daily  newspaper  in  Helena  published  as  news 
items  the  proceedings  and  intentions  of  this  club ;  but  these 
were  simply  narrations  by  a  newspaper  reporter  and  published 
as  news.  To  pretend  that  such  news  items  were  notices  of  a 
co'nventiop,  seems  to  u^  to  reach  the  point  of  abaurditiy.  It  is 
claimed  that  a  banner  was  strung  across  the  street  which  gave 
notice ;  but  the  banner  was  an  ordinary  political  one  giving 
the  name  of  the  club  and  stating  that  it  met  every  Wednesday 
evening.  It  is  a  very  violent  stretch  of  imagination  to  pre- 
tend to  call  this  a  notice  of  a  convention.  To  construe  the 
proceedings  of  this  club  as  a  convention  is  contrary  to  all 
ideas  of  political  conventions  among  the  American  people. 
The  Silver  Republican  party,  it  was  stated  in  the  evidence,  was 
a  wing  of  the  Republican  party.  If  it  were  a  wing  it  naturally 
inherited  the  political  practices  of  the  republican  party.  No 
one  pretends  that  the  Republican  party  had  any  such  usages  or 
customs,  or  ever  held  conventions  in  any  such  manner  as  this. 
Upon  this  question  the  evidence  of  the  presiding  officer  of  the 
club,  Mr.  Reece,  is  interesting.  It  was  he  who  signed  as 
chairman  the  certificate  of  nomination.  After  his  signature 
appear  these  words,  ^'chairman  and  presiding  officer  of  said 
convention  or  organized  assemblage  of  electors  of  the  Silver 
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Republican  party  ;  business  :  land  attorney  ;  business  address : 
Helena,  Montana. ' '  The  signature  was  shown  to  the  witness 
and  he  testified  that  he  did  not  know  what  he  signed ;  that 
Mr.  Kinsley  asked  him  to  sign  it ;  that  he  did  so  hurriedly  as 
he  was  leaving  his  office.  This  question  was  asked  :  ''Had 
you  any  idea  that  evening  during  the  whole  process  of  the 
meeting  that  it  was  anything  else  than  a  meeting  of  the  Silver 
Republican  Club?"  Answer  :  ^'My  understanding  was  that 
it  was  a  meeting  of  the  Silver  Republican  club."  Question  : 
"When  did  you  first  know  that  it  was  called  a  convention?" 
Answer  :  **After  the  certificate  was  filed."  He  stated 
further  that  he  did  not  believe  he  was  presiding  over  a  con 
vention,  and  that  he  did  not  know  that  any  was  called.  In 
reply  to  a  question  by  one  of  the  justices,  he  said  :  ''I  did 
understand  that  it  was  a  certificate ;  that  these  persons  were 
the  nominees  of  the  Silver  Republicans,  but  I  did  not  under- 
stand that  I  presided  over  a  Silver  Republican  convention." 
This  testimony,  let  it  be  remembered,  was  that  of  the  presid- 
ing officer  of  the  club  and  the  officer  who  signed  the  certificate 
of  nomination  filed  with  the  county  clerk.  And  we  are  asked 
to  call  this  sort  of  a  proceeding  a  party  county  convention! 
We  decline  to  do  so.  No  matter  with  what  force  some  of  the 
members  of  the  club  assert  that  the  club  and  the  party  were 
the  same  thing,  still  when  we  reach  the  real  substance  of  the 
whole  proceedings  it  seems  to  us  wholly  absurd  to  contend 
that  this  proceeding  was  a  convention. 

Furthermore,  it  appears  that  the  Silver  Republican  club  has 
some  400  members.  These  proceedings  were  participated  in 
by  30  to  50  members.  It  is  claimed  that  this  was  the  action 
of  a  political  party.  We  have  evidence  before  us  of  what  the 
Silver  Republican  party  is  claimed  to  be,  and  what  are  a  so- 
called  Silver  Republican's  political  principles.  These  principles 
are  stated  by  witnesses  to  be  simply  that  a  Silver  Republican  is 
one  who  has  been  a  Republican  and  who  endorses  the  whole  of 
the  national  Republican  platform  of  1896,  except  the  financial 
plank ;  and  as  to  the  financial  question,  his  position  is  the 
advocacy  of  the  free  and  unlimited  coinage  of  silver  at  the 
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ratio  of  16  to  1  by  the  United  States,  independent  of  any  other 
nation.  Such  is  the  evidence  before  us,  and  such,  for  the 
purposes  of  this  case,  must  be  considered  the  fact.  We  do 
not  pretend  to  deny  the  right  of  a  political  party  in  conven- 
tion assembled  to  nominate  a  ticket  composed  of  members  of 
its  own  party,  and  also  those  of  other  parties,  but  we  think 
natural  presumption  from  history  is  that  as  a  rule  political 
conventions  nominate  candidates  from  the  ranks  of  their  own 
party.  But  the  alleged  convention  in  this  case  nominated  a 
ticket  composed  of  Republicans,  Silver  Republicans,  Democrats 
and  Populists.  A  very  large  majority  of  this  ticket,  that  is  to 
say,  a  majority  of  16  to  8,  was  of  men  other  than  Silver 
Republicans,  and  of  men  already  in  nomination  upon  the 
Republican,  Democratic  and  Populist  county  tickets.  We  are 
of  opinion,  therefore,  that  this  is  additional  evidence  tending  to 
show  that  the  assembly  which  nominated  the  persons  in  question 
was  not  a  convention  of  the  Silver  Republican  party.  Let  it  be 
remembered  that  we  do  not  question  the  right  of  a  convention 
to  make  such  nominations  if  they  please  ;  but  when  the  ques- 
tion in  controversy  is  whether  or  not  an  assemblage  was  a 
convention,  the  fact  that  it  has  done  that  which  is  wholly  con- 
trary to  the  history  of  political  conventions  is  some  evidence 
against  the  claims  of  the  assemblage  to  be  a  convention.  For 
when  it  nominates  a  vast  majority  of  its  candidates  from 
among  the  ranks  of  its  enemies,  it  is  doing  that  which  is  at 
least  extraordinary  as  convention  action. 

The  respondent's  counsel  earnestly  argue  that  any  number 
of  men  however  small,  may  organize  a  political  party.  This 
will  not  be  denied  at  this  time  or  place.  But  that  is  not  the 
question  for  consideration.  The  question  here  is  whether  or 
not  a  political  party  held  a  convention.  We  have  stated  above 
our  reasons  for  holding  that  the  evidence  shows  that  this  was 
not  a  convention  under  the  statute,  or  under  the  usages  or 
customs  of  political  parties. 

It  must  be  remembered  that  this  is  an  action  in  equity  and 
that  this  court  is  sitting  as  an  equity  court.  It  is  our  duty  to 
arrive  at  the  real  substance  of  things.     These  cases  most  each 
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stand  upon  their  own  facts — a  doctrine  to  which  we  gave  par- 
ticular emphasis  in  Stackpole  v.  HaUahcm^  16  Mont.  40. 
Regarding  the  real  facts  of  this  case  as  they  have  been  pre- 
sented to  us  by  the  pleadings  and  by  the  evidence,  we  cannot 
in  any  equity  or  good  conscience,  concede  that  the  assemblage 
which  nominated  these  persons  was  in  any  sense  a  county  con- 
vention of  the  Silver  Republican  party.  It  seems  to  have  been 
sought  by  the  respondent  to  show  by  the  evidence  which  the 
counsel  introduced  that  the  alleged  convention  under  considera- 
tion was  a  parallel  to  the  state  convention,  which  convention 
representing  all  the  electors  of  the  state,  deliberately  and  form- 
ally divided  itself  into  two  conventions,  which  two  conventions 
each  then  proceeded  to  nominate  presidential  electors  and  a  con- 
gressman. The  facts  in  regard  to  the  state  convention  were  in- 
troduced in  evidence.  But  without  discussing  them  at  any  length 
at  this  time  we  will  leave  them  with  the  remark  that  the  facts 
in  regard  to  the  state  convention  are  very  widely  distinguished 
from  the  proceedings  of  the  assemblage  which  nominated  these 
persons  under  consideration. 

The  judgment  in  equity  cases  is  not  controlled  by  the  prayer 
for  relief.  {Davis  v.  Davisj  9  Mont.  p.  268  ;  K lemschmidt 
V.  Steele,  15  Mont.  188.) 

We  are  of  opinion  that  the  facts  shown  entitle  the  plaintiff 
to  an  injunction  restraining  the  county  clerk  and  recorder 
from  placing  upon  the  official  ballot,  as  candidates  of  the  silver 
republican  party,  all  those  persons  named  in  the  pretended 
certificate  of  nomination,  signed  by  F.  L.  Reece  as  chairman, 
and  W.  J.  McHaffie  as  secretary;  and  also  such  persons  as 
pretended  to  be  nominated  by  petition  of  electors  and  by  cer- 
tificate of  the  Silver  Republican  party  central  committee,  that 
is  to  say,  all  those  persons  who  were  named  in  said  three  cer- 
tificates, copies  of  which  are  annexed  to  relator's  complaint  as 
exhibits. 

Let  the  writ  of  injunction  therefore  be  made  perpetual  to 

the  foregoino^  effect.  ,^  .    ^ 

^      "^  Writ  Granted. 

Pemberton,  C.  J.,  and  Hunt,  J.,  concur. 
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STATE  EX  REL.  METCALF,  v.  JOHNSON,  County  Clem 
OF  Silver  Bow  County. 

[Submitted.October  20. 1896.    Deeided  October  22, 1896.] 

£LBOTZOir8-<>m«m«oru— FaUdtty  of  l^omlnoMona.— The  nomlnaUon  of  a  county  ttekeC 
and  presidential  electors  by  a  so-called  Citizens  8flyer  party  conyention  Is  a  nnllicy 
where  the  conyention  was  participated  In  by  twenty-one  electors  of  the  county  wIm 
appeared  in  response  to  personal  inyitation  and  aftor  acting  as  a  county  oonyentloB 
then  proceeded  to  hold  a  state  conyention.  it  appearing  that  no  call  f6r  a  state  con- 
yention was  eyer  glyen  or  delegates  elected  to  either  conyention,  or  notice  pubUshsi 
throughout  the  state  or  county  of  the  gathering  of  the  new  party.  (JStaU  €X  nl 
Woody,  y.  RotwtU,  ante,  page  602,*  affirmed.) 

Sams— ConvenMofi  defined.^ A  political  conyention  is  an  organized  assemblage  of  eleeton 
or  delegates  representing  a  political  party  or  principle.  Conyention  representatloB 
implies  a  gathering  of  electors  springing  from  the  electors  who  compose  a  poUtlesl 
party  or  adhere  to  a  political  principle.   (Affirmed.) 

Original  Proceeding.  Petition  for  an  injunction.  Writ 
made  permanent. 

Thompson  Campbell,  for  Relator. 

Z.  J.  IIamUto7i,  F.  T.  McBride  and  J.  F,  Farbis,  for 
Respondent. 

Hunt,  J. — ^The  petitioner  asks  for  an  injunction  to  restrain 
the  county  clerk  of  Silver  Bow  county  from  printing  upon  the 
official  ballot  for  that  county  the  nominees  of  the  Citizens 
Silver  party  as  they  appear  by  the  certificates  on  file  with  the 
county  clerk  of  Silver  Bow  county.  Answer  was  filed  and 
testimony  heard  by  this  court. 

The  facts  in  evidence  before  us  are  these  :  On  October  Ist, 
'  1896,  at  8  o^clock  p.  m.,  there  assembled  at  the  council  cham- 
ber of  the  city  hall,  at  Butte,  a  gathering  of  twenty  or  thirty 
persons,  electors  of  Silver  Bow  county,  Montana.  These  per- 
sons met  in  response  to  invitations  extended  by  Mr.  J.  A. 
Baker  and  several  others.  The  exact  circumstances  under 
which  they  came  together  were  detailed  by  Mr.  Baker  as  fol- 
lows : 

Question.  Do  you  know  whether  there  was  any  call  made 
for  this  meeting  ? 


18  Mont]  State  v.  Johnson.  649 

Answer.  The  manner  in  which  this  call  was  made  was 
from  hand  to  hand  and  from  mouth  to  mouth. 

Q.     By  whom  ? 

A.     By  the  electors  of  Silver  Bow  county. 

Q.     When  was  this  call  given  ? 

A.  Several  days  before  the  meeting;  two  days,  perhaps 
three. 

Q.     Don't  you  know  ? 

A.     I  do  not  know. 

Q.     You  participated  ? 

A.  I  did.  I  invited  people  perhaps  three  or  four  days 
before  the  meeting  was  called ;  I  invited  gentlemen  whom  I 
knew  to  be  in  sympathy  with  the  principles  of  the  financial 
plank  of  the  party. 

Q.  Were  any  notices  given  to  any  other  counties,  or 
electors  of  any  other  counties  to  come  in  and  participate  ? 

A.     No,  sir. 

Q.     You  did  not  ? 

A.     No,  sir. 

Q.  ^   Do  you  know  whether  anybody  else  gave  any  notice  if 

A.     No,  sir  ;  I  do  not  know. 

Q.     Don't  you  know  that  they  did  not? 

A.     Well,  I  can't  say. 

Q.     Was  there  any  notice  published  in  the  papers  ? 

A.     No,  sir. 

Q.  Now  when  you  did  assemble,  how  did  you  determine 
as  to  who  had  a  right  in  the  meeting  ? 

A.  The  gentlemen  who  did  assemble  were  supposed  to  be 
gentlemen  who  were  invited  to  the  meeting  and  were  electors 
of  that  party. 

When  thus  assembled  Mr.  Wm.  Thompson  was  elected  as 
temporary  chairman  and  Mr.  J.  A.  Baker  temporary  secre- 
tary. These  gentlemen  were  made  permanent  ofiicers.  Then 
the  gathering  appointed  several  committees  and  thereafter  at 
onoe  organized  itself  into  a  political  party  to  be  known  as  the 
Citizens  Silver  party— '  'the  beginning, "  testified  the  secretary, 
«'of  a  new  national  party."     Directly  after  this  important 
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epoch  in  the  history  of  tbis  new  national  organization,  and 
without  pursuing  the  common  ceremony  of  a  call  for  a  con- 
vention it  proceeded  as  a  '^county  convention"  to  consider  the 
report  of  a  committee  recommending  nominations  for  candi' 
dates  for  district  court  judges  and  county  officers  of  Silver 
Bow  county.  The  report  of  the  committee  recommending 
certain  names  was  adopted  and  a  complete  ticket  nominated 
forthwith  by  acclamation.  The  county  ticket  so  nominated 
was  identical  with  the  Republican  county  ticket,  or  '< Audito- 
rium ticket, '^  and  which  we  are  not  asked  to  disturb. 

No  resolutions  or  platform  were  adopted,  ^ 'it  appearing/* 
the  minutes  recite,  '<to  the  convention  from  statements  made  in 
the.convention.that  a  state  convention  of  the  Citizens  Silver 
party  had  been  called  to  meet  on  October  1st,  1896,  at  the 
council  chamber,  city  hall,  Butte,  at  eight  o'clock  p.  m.  of 
that  day  and  that  the  electors  and  delegates  to  that  convention 
were  ready  to  meet  upon  the  adjournment  of  the  county  con- 
vention, and  that  the  said  state  convention  would  probably 
adopt  resolutions  setting  forth  the  principles  of  the  party,  it 
was  therefore  the  sense  of  the  convention  that  the  county  con- 
vention should  not  adopt  any  resolutions  as  a  county  conven- 
tion, but  would  be  bound  by  such  resolutions  as  the  state 
convention  should  adopt  as  a  declaration  of  its  principles. '^ 

The  ''county  convention"  then  adjourned  sine  die. 

Then  at  once  followed  a  "state  convention  of  the  Citizens 
Silver  party." 

Mr.  McMillan  was  chairman,  Mr.  Baker,  secretary.  The 
same  gentlemen  who  composed  the  county  convention  made  up 
the  so-called  state  convention,  that  is  to  say,  the  persons  compos- 
ing the  county  convention  simply  assumed  to  act  in  a  different 
capacity.  Only  one  roll  of-  delegates  was  kept  for  both  con- 
ventions. It  showed  twenty-one  names  of  persons  as  present. 
The  body  nominated  Hon.  Martin  Maginnis,  Henry  L.  Frank 
and  Daniel  Brown,  £sqs. ,  as  presidential  electors  and  voted  to 
leave  the  balance  of  the  State  ticket  blank.  Resolutions  favor- 
ing free  coinage  of  silver  by  the  United  States  independently 
of  any  other  nation  were  adopted  and  the  "state  copvention" 
adjourned. 
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No  call  for  a  state  convention  was  ever  given;  no  delegates  to 
the  state  convention  were  ever  elected  by  any  county  convention ; 
no  credentials  were  ever  given  to  any  such  delegates  by  any  one; 
no  notice  throughout  the  state  or  any  county  in  it  was  attempted 
to  be  published  by  way  of  notice  of  a  state  gathering  of  this 
new  party;  and  no  delegates  other  than  the  twenty-one 
persons  already  referred  to  participated.  The  whole 
history  of  the  party  covered  one  short  evening.  It  origi- 
nated one  minute,  convened  as  a  county  convention  the  next, 
convened  as  a  state  convention  the  next,  then  promulgated 
its  principles  and  adjourned.  We  doubt  if  political  history 
records  the  undertaking  of  another  so  vast  a  work  as  this  in  so 
brief  a  time. 

But  now  that  the  facts  are  subjected  to  the  severe  test 
of  impartial  judicial  investigation,  we  find  them  wholly 
insufficient  to  sustain  the  action  of  the  assemblage  either 
in  attempting  to  nominate  county  or  state  officials,  and  we  are 
satisfied  by  all  the  evidence  that  the  real  object  of  the  nomination 
of  the  Citizens  Silver  ticket  was  to  place  the  Republican  nomi- 
nees beneath  the  Democratic  electoral  ticket.  Let  us  grant 
that  a  new  national  paj'ty  was  organized.  Yet  even  so,  how 
can  a  few  individuals  coming  from  but  one-fourth  of  the 
voting  precincts  of  one  county,  without  any  notice  to  the  elect- 
ors of  the  state,  organize  a  state  convention  representing  such 
an  organized  party  and  its  principles  ? 

The  very  underlying  principle  of  convention  organization  is  in 
reptisentation.  This  principle  pervades  every  political  system 
in  our  form  of  popular  government.  It  was  recognized  in  May 
1787,  when  the  federal  system  was  revised  by  the  Philadelphia 
convention  of  delegates  from  the  states  at  the  outset  of  the  gov- 
ernment; and  has  steadily  grown  to  be  a  common  form  of  giv- 
ing expression  to  the  choice  of  the  people  by  whom  delegates  are 
usually  chosen.  As  political  parties  have  grown  and  become  the 
medium  of  declarations  of  principles  of  electors,  so  the  con- 
vention system  has  become  a  common  part  of  political  ma- 
chinery as  the  means  of  putting  candidates  before  the  people. 
National  party  conventions  have  nominated  presidential  candi- 
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dates  since  1832.  Somewhat  recently,  in  the  growth  of  elect- 
oral reform,  legislation  has  come  to  reco^ize  the  existence  of 
political  party  conventions,  and  the  statutes  of  many  states, 
including  those  of  Montana,  have  briefly  put  in  definite  form 
the  rule  that  a  convention  is  an  organized  assemblage  of  elect- 
ors or  delegates  representing  a  political  party  or  principle. 
This  definition  cannot  be  separated  into  wholly  independent 
divisible  parts.  The  assemblage  must  not  only  be  an  organized 
one,  but  the  electors  as  well  must,  when  so  organized,  represent 
a  political  party  or  principle.  Thus  a  convention  must  be  a  rep- 
resentative body.  Now,  if  we  are  right  in  this  reajsoning,  this 
representation  is  of  electors  of  the  party  to  whom  the  candi> 
dates  of  the  convention  are  to  be  submitted  for  election  to  oflSce. 
And  this  representation  must  be  what  the  statute  implies:  A 
gathering  of  electors  springing  from  the  electors  who  compose 
a  political  party  or  adhere  to  a  political  principle.  If  such 
electors  fail  or  decline  to  send  delegates  to  the  convention,  or 
if  the  delegates  sent  disagree  or  act  unwisely,  then  other 
matters  may  arise;  but  there  can  be  no  representation  without 
the  presence  of  electors  fairly  representing  the  party,  or  with- 
out some  opportunity  having  been  given  to  the  electors  to  say 
whether  or  not  they  desire  their  party  or  principle  to  be  rep- 
resented. This  was  the  doctrine  of  the  Woody  case,  ante  p. 
502,  and  is  now  reaffirmed.  Here,  in  this  case,  we  find  an 
attempted  state  convention  of  an  organized  party,  made  up  of 
a  few  persons,  without  credentials,  voluntarily  coming  from  but 
nine  precincts  of  one  county  in  a  great  state  and  no  attempt  at 
giving  to  the  electors  of  the  party  in  other  precincts  or 
counties  a  chance  to  participate  in  the  assemblage!  The  whole 
theory  of  representation  as  fairly  intended  by  the  law  was 
entirely  ignored.  The  vigorous  authority  of  the  electors  of 
the  party  was  lacking,  and  •  unless  relief  is  granted  in 
such  cases,  the  voters  of  the  state  who  are  members  of 
an  existing  political  party,  may  be  confronted  with  a  ballot 
containing  the  names  of  persons  in  whose  nomination  they  had 
no  opportunity  whatever  to  take  part  by  delegate  represen- 
tation. We  cannot  absent  to  such  a  method  as  a  convention 
nomination  of  candidates. 
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A  political  convention  is  to  a  certain  extent  a  law  unto 
itself  and  the  right  to  assemble  in  convention  is  one  that  must 
always  be  upheld,  but  whether  there  has  been  a  convention  with 
jiuthority  to  nominate  candidates  is,  under  conditions  of  fact, 
one  that  must  be  determined  by  applying  this  statute  law  of 
the  state.  The  duty  of  the  court,  therefore,  in  this  case  is  to 
subject  the  methods  employed  to  form  a  convention  to  such 
examination  as  any  other  case  properly  presented  to  a  court 
TTould  be.  We  have  done  so  and  our  conclusion  is  that  there 
^was  no  state  convention  held  and  the  writ  must  issue  as  prayed 
for. 

These  views  apply  to  the  so-called  ''county  convention." 
The  electors  of  the  new  party  in  Siver  Bow  county  had  no  fair 
notice  of  any  convention  and  no  opportunity  to  be  represented 
by  delegates,  and  were  not  represented  except  by  a  few  pro- 
jectors of  the  new  party.  The  action  of  the  body,  therefore, 
as  a  county  convention  cannot  be  sustained  and  it  must  be 
nullified. 

All  questions  of  practice  are  passed.  (State  ex  rel.  Russell 
V.  TookeTy  ante,  p.  640.)  I^t  the  writ  of  injunction  issued 
enjoining  the  county  clerk  from  putting  the  so-called  citizens 
silver  ticket  upon  the  official  ballot  be  made  permanent. 

As  it  appears  to  the  court  that  the  secretary  of  state  has 
certified  the  Citizens  Silver  party  electoral  ticket  to  all  of  the 
county  clerks  throughout  the  state,  the  attorney  general  is 
hereby  directed  to  notify  each  and  every  clerk  of  this  decision 
and  to  order  them  to  omit  the  said  ticket  from  the  official  bal- 
lots  of  their  respective  counties. 

Writ  Granted. 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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24  44ft  Clerk  of  Missoula  County. 


[Submitted  October  21 .  1896.    Decided,  October  22, 1896. ] 

Elrctioks— ConventtoM— VoUcHCy  of  nomifiottoiu.— Where  a  regular  BepubUemii«ouBty 
convention,  after  completing  its  business  adjourns  itlne  die,  and  a  portion  of  ihe 
members  of  the  convention.  Including  the  presiding  officer  and  seftretary,  then  rcsas- 
sembie  as  a  county  convention  of  the  Silver  R*'publican  party,  which  was  a  regularly 
organized  political  party  \n  the  state,  without  any  call  having  been  Issued  for.  or  any 
delegates  elected  to,  such  convention.  Its  proceedings  are  illegal  and  void.  iStaie  ex 
rcl,  MeUalfy.  Johruon,  ante^  548,  cited.) 

Original  Proceeding.  Petition  for  an  injunction.  Writ 
made  permanent. 

T.  J,    Walshj  for  Relator. 

M.  S.  Gunn^  for  Respondent. 

Per  Curiam. — The  petition  shows  that  the  petitioner  is  the 
regular  nominee  of  the  Democratic  party  of  Missoula  coanty 
for  the  office  of  sheriff  to  be  voted  for  at  the  general  election 
to  be  held  on  the  third  day  of  November  of  this  year.  The  peti- 
tioner brings  this  suit  for  himself  and  the  other  nominees  of 
the  Democratic  party  for  the  several  county  offices  to  be  filled 
in  said  county  at  said  election.  The  parties  in  interest  are  all 
electors  in  said  county. 

The  petition  alleges  that  on  the  23d  day  of  last  September  a 
regular  county  convention  of  the  Republican  party  was  held  in 
Missoula  county  for  the  purpose  of  nominating  a  county  ticket  of 
said  party  to  be  voted  for  at  the  general  election  in  November 
next;  that  &aid  convention  was  properly  and  legally  called  and 
was  in  all  respects  regular;  that  said  convention  nominated  candi- 
dates for  the  various  county  offices  and  that  a  certificate  of  the 
nomination  of  such  candidates  of  said  party  was  duly  filed  with 
the  county  clerk  of  said  county  by  the  proper  officers  of  said 
convention.  It  is  alleged  that  said  convention  after  completing 
its  business  adjourned  sine  die.  After  the  adjournment  of 
said  convention  it  is  alleged  that  a  portion  of  the  delegates  to 
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such  convention,  including  the  presiding  officer  and  secretary 
thereof,  assembled  as  a  convention  of  the  Silver  Republican 
p>arty,  proceeded  to  nominate  the  same  candidates  that  had 
l>een  nominated  for  county  offices  by  the  Republican  conven- 
tion, which  had  just  adjourned  ^ine  die,  as  aforesaid,  and  that 
thereafter  the  officers  of  said  pretended  convention  of  the  Sil- 
ver Republican  party  filed  with  the  county  clerk  a  certificate 
of  the  nomination  of  the  candidates  of  said  Silver  Republican 
convention.  The  nominees  of  the  Republican  convention  and 
of  the  Silver  Republican  convention  are  identically  the  same 
persons.  This  proceeding  is  instituted  to  enjoin  the  county 
clerk  of  Missoula  county  from  placing  the  ticket  nominated  by 
said  Silver  Republican  convention  on  the  ballot  under  the 
head  of  the  Silver  Republican  party. 

It  is  alleged  in  the  petition  that  the  Silver  Republican  party 
is  a  regularly  organized  political  party,  in  the  state,  and  has 
been  since  the  tenth  day  of  last  September;  that  no  call  for 
the  holding  of  said  alleged  convention  of  the  Silver  Republican 
I>arty  was  ever  issued  or  published  by  any  one,  and  that  no 
delegates  were  ever  elected  by  any  constituency  to  such  con- 
vention. These  facts  are  admitted.  The  only  question  for 
determination  by  us  is  as  to  whether  this  assemblage  was  a 
convention  as  defined  by  our  statutes  with  authority  to  nomi- 
nate a  ticket.  The  facts  in  this  case  are  substantially  the 
same  as  involved  in  State  ex  rel.  Metccdf  v.  JohnaoUy  just  de- 
cided by  this  court.  In  that  case  this  court  held  that  the  ac- 
tion of  an  assemblage  of  persons,  met  together  under  facts  and 
circumstances  like  these  disclosed  in  this  case,  in  assuming  or 
attempting  to  nominate  a  ticket  of  the  party  in  existence  was 
void  and  of  no  force  or  eflFect  whatever.  Upon  the  authority 
of  that  case  the  writ  of  injunction  issued  in  this  case  is  made 
permanent. 

Writ  Granted, 
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STATE  ex  rel.    GILLIS   v.    JOHNSON,    County    Clerk 
^     OF  Silver  Bow  County. 

[  Submitted  October  2 1 .  1896.    Decided  October  22, 1896.  ] 

ELKCTiONS—Conv^ntfmw—ConfendiTiiP/acttoiu.— Where  the  regularly  elected  delegates 
to  a  republican  county  convention  upon  assembling  were  unable  to  agree  on  an  or- 
ganization, whereupon  a  portion  of  the  delegates  withdrew  and  assemblinjc  at  an- 
other place,  nominated  a  county  ticket  and  adopted  the  name  of  the  Kilyer  Repub- 
lican party,  but  without  any  Intention  of  forming  a  new  party,  but  for  the  purpose  of 
designating  the  party  for  and  as  a  principle  only,  and  to  prevent  confusion  in  the 
identity  of  the  two  tickets  the  court  will  not  Inter i  ere  at  the  instance  of  one  faction  to 
restrain  the  county  clerk  from  placing  on  the  official  ballot  the  ticket  nominated  by 
the  other  faction.  Such  a  contention  in  the  ranks  of  reguUtrly  elected  delegates  wHI 
be  left  to  the  electors  to  determine. 

Original  Proceeding.     Petition  for  an  injunction.      Writ 
denied. 

K  T,  McBride^  Z.  J,  Hamilton  and  J.  F.   Forhis^  for  Re- 
lator. 

Thompson  Campl)el\  for  Respondent. 

Per  Curiam. — It  appears  in  this  action  that  the  regularly 
elected  delegates  to  the  county  Republican  convention  of  Sil- 
ver Bow  county  assembled  pursuant  to  regular  call,  but  were 
unable  to  agree  on  an  organization,  the  disagreement  arising 
when  the  secretary  of  the  Republican  committee  attempted  to 
call  the  convention  to  order.  Confusion  reigned  and  some 
violence  is  alleged  to  have  occurred  in  the  Auditorium  where 
the  delegates  were  gathered.  Thereupon,  and  it  is  averred  by 
reason  of  these  acts  of  violence  and  other  wrongs,  certain  dele-  • 
gates  withdrew  and  assembled  at  another  place,  still  acting  it 
is  claimed  under  the  regular  call.  At  this  other  place  these 
delegates  organized  into  what  is  claimed  to  be  a  convention, 
nominated  a  iuU  county  ticket  and  adopted  a  name,  to- wit: 
the  Silver  Republican  party,  but  it  is  averred  with  **  no  pur- 
pose of  forming  a  new  or  other  party  and  for  the  sole  and  only 
purpose  of  designating  the  party  as  tke  Silver  Republican 
party  for  and  as  a  principle  only;  and  for  the  purpose  further, 
there  being  another  ticket  nominated  under  the  name  Repub- 
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lican  party,  to  designate  for  the  information  and  knowledge  of 
'tlie  electors  of  the  state  of  Montana  that  no  mistake  might  be 
made,  and  that  there  should  be  no  confusion  in  the  identity  of 
tJtie  two  tickets. ' ' 

Meantime  the  delegates  who  remained  at  the  Auditorium 
organized  and  they  too  proceeded  in  convention  to  nominate  a 
county  ticket.     We  are  now  asked  by  the  petitioner  Gillis, 
who  is  chairman  of. the  Republican  central  committee  of  Sil- 
ver Bow  county,  to  enjdin  the  county  clerk  from  placing  on 
the  official  ballot  the  names  of  those  persons  certified  as  nomi- 
nated by  the   Silver  Republican  convention.     No  question  of 
the  right  of  the  delegates  who  assembled  under  the  call  to  or- 
ganize a  convention  is  presented  in  this  case.     The  question  is 
simply  one  of  the  relative  rights  of  rival  factions  within -the 
ranks  of  the  regularly  elected  delegates.     Such  a  contention 
under  all  the  facts  of  the  case  it  is  well  to  leave  to  the  elec- 
tors to  determine.     They  cannot  well  be  misled  because  the 
names  of  the  two  factions  should  appear  under  different  names 
on  the  ballot,  and  each  faction  will  appear  but  once. 

At  all  events  we  shall  follow  the  rule  laid  down  in  Phelps 
V.  Piper  (Neb.)  67  N.  W.  755,  and  decline  to  interfere. 

The  proceeding  is  dismissed. 


18  wA 
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Granite  County.  U  ^ 

[Submitted  October  21, 1896.    Decided  October  22. 1896.] 

ELKCTI0N8— iV^omtnation  hy  petition— FaMdtty.— The  nomination  of  a  person  for  an 
office  as  the  candidate  of  a  regularly  organized  party,  as  the  Silver  Republican  party, 
cannot  be  made  by  petition  although  the  petition  was  signed  only  by  members  of 
that  party  and  was  filed  by  direction  of  the  state  and  county  central  committees  of 
the  district.  Nor  would  such  nomination  be  entitled  to  appear  on  the  ballot  in  a 
separate  coiumn  as  the  electors  Silver  Republican  candidate,  or  as  an  independent 
nomination.    {SUsit  ex  rel*  Woody ^  v.  Rotwitt^  ante,  page  002,  cited.) 

Original  Proceeding.     Petition  for  an  injunction.     Writ 
made  permanent. 

T.  J.   Walsh,  for  Relator, 
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McConneJZ  <&  McConnell  and  Henri  J,   HaskeUy  Attornej 
General,  for  Respondent. 

Pemberton,  C.  J. — E.  D.  Matts,  the  relator,  is  the  regu- 
lar Democratic  candidate  for  district  judge  for  the  Third  Judi- 
cial District  of  the  state  of  Montana,  composed  of  the  coun- 
ties of  Deer  Lodge  and  Granite.  It  appears  also  that  Theo- 
dore Brantley  is  the  regular  nominee  of  the  Republican  and 
Populist  parties  for  judge  of  said  district.  It  also  appears 
from  the  petition  that  Theodore  Brantley  was  nominated  by  a 
certificate  signed  and  filed  by  the  electors  of  the  Silver  Repub- 
lican party  in  the  counties  composing  said  district.  This  cer- 
tificate was  filed  with  the  secretary  of  state,  and  the  nomina- 
tion of  said  Theodore  Brantley  under  said  certificate,  has  been 
duly  certified  by  the  secretary  of  state  to  the  county  clerks  of 
Deer  Lodge  and  Granite  counties.  By  this  petition  the  rela- 
tor seeks  to  enjoin  W.  J.  Reek,  who  is  county  clerk  of 
Granite  county,  from  placing  the  name  of  Theodore  Brantley 
on  the  ballot  as  a  candidate  for  gaid  office  under  the  head  of 
the  Silver  Republicans.  In  State  ex,  rd.  Woody  v.  Rotwitt^ 
just  decided,  this  court  held  that  a  party  nomination  could  not 
be  made  by  petition  as  is  sought  to  be  done  in  this  case.  But 
counsel  for  the  defendant  contends  that,  as  the  certificates  of 
nomination  in  this  case  were  signed  only  by  Silver  Republicans 
of  the  district,  and  that  said  certificates  of  nomination  were 
filed  under  the  direction  of  the  state  and  county  central  com- 
mittees of  said  district,  it  thereby  became  a  party  action  and 
legalized  such  nomination  of  Theodore  Brantley.  But  in  an- 
swer to  this  it  is  sufficient  to  say  if  the  law  does  not  permit  a 
nomination  of  a  regular  existing  party  to  be  made  by  certifi- 
cate of  electors,  as  was  attempted  to  be  done  in  this  case,  and 
which  was  so  held  in  State  ex  rel.  Woody  v.  Rotxoitt^  ante^ 
page  502,  then  the  direction  of  the  central  committees  to  the 
electors  to  so  act  would  have  no  binding  force  or  effect,  or  take 
it  out  of  the  rule  laid  down  in  State  ex  reL  Woody  v.  Rotwitt^ 
by  this  court. 

Counsel  for  the  defendant  asks  if  we  hold  the  nomination  of 
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I'heodore  Brantley  bad  as  a  party  nomination,  then  that  we 
liold,  <<that  the  name  of  said  Theodore  Brantley  be  allowed  to 
appear  upon  the  ballot  as  the  Electors'  Silver  Republican  can- 
didate for  the  office  of  district  judge  of  the  Third  Judicial  dis- 
txict  in  a  separate  column,  or  if  the  court  should  be  of  the 
opinion  that  the  electors  had  no  right  to  use  the  name  of  the 
Silver  Republican  party  that  their  nomination  of  the  said 
^Theodore  Brantley  be  allowed  to  appear  on  the  ballot  as  the 
Electors  Independent  nomination  in  a  separate  column  for  the 
office  of  district  judge  of  the  Third  Judicial  District." 

We  are  of  opinion  that  under  no  circumstances  can  the 
name  of  Theodore  Brantley  be  permitted  to  appear  as  the  Elec- 
tors Silver  Republican  candidate,  because  we  do  not  believe 
the  electors  are  authorized  to  nominate  Theodore  Brantley  as 
a  Silver  Republican  candidate.  Nor  do  we  think  his  came 
should  be  permitted  under  the  circumstances  of  this  case  to 
appear  on  the  ballot  as  an  Independent  candidate.  In  de- 
termining this  question  we  must  consider  the  rights  of  the 
electors  who  signed  the  certificate  of  nomination  of  Theodore 
Brantley.  It  evidently  was  the  intention,  as  appears  from  the 
allegations  in  the  answer,  of  the  electors  who  si^rned  the  cer- 
tificate of  nomination  to  nominate  Theodore  Brantley  as  a  Sil- 
ver Republican.  It  does  not  appear  anywhere  that  the  elec- 
tors ever  intended  to  nominate  him  as  an  Independent  candi- 
date. Ho  is  nominated  and  certified  as  the  candidate  of  the 
Silver  Republican  party;  we  have  no  right  to  presume  that  the 
electors  who  signed  this  certificate  of  nomination  would  ever 
have  done  so  if  it  had  been  proposed  to  them  to  nominate 
Theodore  Brantley  as  an  Independent  candidate  for  judge  of 
that  district,  and  for  this  court  now  to  change  the  nomination 
of  Theodore  Brantley  from  that  of  a  candidate  of  the  Silver 
Republican  party  to  that  of  an  Independent  candidate  for 
judge  of  said  district,  we  think  would  be  unauthorized  by  the 
law  and  by  the  action  of  the  electors  of  that  district,  and 
might  operate  as  a  wrong,  an  injustice  and  a  fraud  upon  the 
electors. 

We  are  of  opinion  that  the  questions  involved  in  this  case 
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were  practically  determined  in  the  case  of  StcUe  ex  rd.   Woody 
V.  Rotwitty  9upra. 

It  is  therefore  ordered  that  the  writ  of  injunction  issued  in 
this  case  be  made  permanent. 

Writ  granted. 

De  Witt  and  Hunt,  JJ.,  concur. 


I  18    fi60 

J^Si        STATE   EX   REL.    MATTS,    v.    FISHER,    Clerk  and  Re- 
corder OF  Deer  Lodge  Countit. 

[Submitted  October  21, 1896.    Decided  October  22, 1896.] 
See  syllabus  and  opinion  in  State  ex  rd,  Matta  t.  Reek,  antc^  page  557. 

Original  Proceeding.     Petition  for  an  injunction.     Writ 
made  permanent. 

r.  J.   Walsh,  for  Relator. 

McConneU  cfe  McConnell  and  Henri  J.  Haskelly  Attorney 
General,  for  Respondent. 

Per  Curiam. — The  questions  of  both  law  and  fact  involved 

in  this  case,  are  identical  with  those  determined  by  this  court 

in  State  ex  rd.  Matts  v.  W.  J.  Reek,  and  upon  the  authority 

"^     of  that  case,  it  is  ordered  that  the  writ  of  injunction  issued  in 

this  case  be  made  permanent. 
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STATE  EX  EEL,    SLIGH,    v.    REEK,    Couktt   Clerk  of 
Granite  County. 

[Sabmitted  October  21, 1896.   Decided  October  22, 1806. ] 

Ki.scnoir»— ifiiuMtlo»~IXmiiMal/or  laehe8,^An  application  to  this  court  for  an  In- 
junction to  restrain  a  county  clerk  from  placing  certain  names  upon  the  official  bal- 
lot, which  iuYolTes  a  contention  between  two  rival  conventions  of  h  political  party, 
each  claiming  to  be  the  only  regular  conrention  of  that  party  and  nominating  candi- 
dates for  the  same  county  offices,  and  each  being  composed  of  delegates  as  to  whom 
there  was  a  showing  that  they  were  elected  from  the  body  of  the  electors  of  the 
county,  will  be  dlsml«ed  for  laches  where  the  application  which  might  haye  been 
made  ten  days  earlier,  was  delayed  until  a  time  which  left  only  a  few  hours  for  the 
consideration  of  Important  questions  presented. 

Original  Proceeding.     Petition  for  an  injunction.     Ap- 
plication dismissed. 

McConnell  <&  Mc  Connelly  for  Relator. 

J.    W.  Kinsley y  for  Respondent. 

Per  Curiam. — This  proceeding  in  its  nature  and  object  is 
similar  to  the  many  other  election  ballot  cases  which  we  have 
beard  during  this  week.  The  relator  seeks  to  restrain  the 
county  clerk  from  placing  upon  the  official  ballot  certain 
names.  The  question  raised  here  differs  somewhat  from  that 
presented  in  any  of  the  other  cases.  The  contention  between 
the  relator  and  the  person  whom  he  seeks  to  have  excluded 
from  the  official  ballot  is:  this  relator  and  his  associates  claim 
to  be  the  nominees  of  the  Silver  Republican  party  of  Granite 
county  duly  nominated  by  a  regular  convention  of  that  party. 
The  persons  whose  nominations  he  attacks  make  precisely  the 
the  same  claim,  in  other  words,  we  have  a  contention  between 
two  rival  conventions  each  naming  candidates  for  the  same 
county  offices  and  each  convention  claiming  to  be  the  only 
regular  convention  of  the  Silver  Republican  party.  It  ap- 
pears that  each  convention  was  in  fact  composed  of  delegates 
as  to  whom  there  is  a  showing  that  they  were  elected  from  the 
body  of  the  electors  of  the  county.  This  raises  a  question  not 
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heretofore  decided  and  one  of  very  great  importance.  We 
are  informed  that  the  official  ballot  must  be  printed  and  ad- 
vertised to-morrow.  All  business  of  this  court  has  been  set 
aside  for  the  last  week,  and  our  whole  attention  has  been  oc- 
cupied in  the  hearing  of  these  election  ballot  cases.  The  cer- 
tificate of  nomination  which  this  relator  seeks  to  attack  was 
filed  on  October  13th.  The  vitally  important  questions  in  the 
case  have  been  allowed  to  rest  until  this  time  and  now  their 
consideration  is  thrust  upon  us  when  there  is  absolutely  no 
time  for  a  consideration  which  would  enable  us  to  arrive  at 
any  proper  conclusion  or  one  that  would  be  satisfactory  to 
ourselves  or  the  electors.  Just  what  may  be  the  duty  of  the 
court  as  between  rival  conventions  which  make  something  of  a 
showing  (how  satisfactory  it  may  be  we  are*  not  prepared  to 
say)  that  they  were  representatives  and  composed  of  delegates 
coming  from  the  electors,  we  are  not  able  to  determine  in  a 
few  hours  consideration.  The  subject  is  too  important  and 
too  far  reaching.  By  reason  of  laches  and  negligence  of  the 
relator  in  not  presenting  his  case  so  that  the  court  would  have 
a  reasonable  time  for  its  consideration,  we  shall  dismiss  the 
application  and  refuse  in  any  way  to  interfere  with  the  action 
of  the  county  clerk.  We  do  not  consider  that  it  is  our  duty 
to  stop  the  proceedings  of  an  election  when  the  question  is 
forced  upon  us  at  this  late  hour. 

We  reserve  any  expression  of  opinion  as  to  the  merits   of 
the  case. 


STATE  EX  REL.  STEVENS,  v.  REEK,  County  Clerk  of 
Granite  County. 

[Submitted  October  21, 1896.    Decided  October  22, 1896.] 
See  syllabui  and  opinion  in  StcUe  ex  rel.  Sligh  v.  Reek,  ctnU,  page  561. 

Original  Proceeding.     Petition  for  injunction.     Applica- 
tion dismissed. 

McConnell  cfe  Mc  Conn  ell,  for  Relator. 

J.   W.  Kinsley,  for  Respondent. 
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Per  Curiam. — For  the  rea43on8  set  forth  the  state  of  Mon- 
tana at  the  relation  of  Sligh  against  Reek,  just  decided,  we 
Bhall  decline  to  consider  this  case  and  we  shall  dismiss  the  ap- 
plication. 

This  case  is  even  in  a  worse  condition  as  to  laches  and  negli- 
gence than  the  Sligh  ease.  The  application  was  made  only 
last  night  and  made  then  after  office  hours.  It  involves  some 
of  the  questions,  if  not  all  of  them,  which  are  contained  in  the 
Sligh  case. 

We  also  here  reserve  any  opinion  as  to  the  merits  and  dis- 
miss it  for  the  reasons  btated.  / 


IiARGEY,  Appellant,  v.    CHAPMAN   et   al..    Respond- 
ents. 

[  Submitted  October  5, 1886.    Decided  November  8, 188G.  ] 

Attachment— TTaivero/seetirity—Jfortfiraae.— A  surety  on  a  promissory  note  whose 
liability  has  been  secured  by  a  chattel  mortgage  cannot,  upon  bemg  obliged  to  pay 
the  note,  waive  the  mortgage  security  and  proceed  by  attachment  against  his  prin- 
cipals to  recoyer  the  debt,  but  must  foreclose  the  mortgage  as  required  by  section 
866  of  the  Code  of  Civil  Procedure  (1887)  relating  to  the  foreclosure  of  mortgages  and 
providing  that  **there  shall  be  but  one  action  for  the  recovery  of  any  debt,  or  the  en- 
forcement of  any  rights,  secured  by  mortgage  upon  real  or  personal  property,  which 
action  shall  be  in  accordance  with  the  provisions  of  this  chapter."  (Parberry  v. 
Woodson  Sheep  Co,,  ante,  817,  distinguished.)  But  this  decision  does  not  affect  the 
question  of  enforcing  the  debt  by  exercising  a  power  of  sale  contained  in  the  mort- 
gage.   {First  National  BamH  y.  BelX  S.  dt  C.  M.  Co,,  8  Mont.  82,  cited.) 

SAiim—Aftdavit— Mortgage  seeurtty,— The  plaintiff  in  attachment  being  required  to 
make  an  affidavit  stating  that  the  debt  Is  not  secured  by  a  mortgage,  lien  or  pledge 
upon  real  or  personal  property,  or,  if  so  secured,  that  the  same  has  become  insuffi- 
cient by  the  act  of  the  defendant  or  by  any  means  has  become  nugatory,  a  judgment 
onthe  pleadings  for  the  defendant  in  an  attachment  suit  is  proper  where  the  an- 
swer alleged  that  the  Indebtedness  was  secured  by  a  chattel  mortgage  which  had 
never  been  foreclosed,  and  there  was  no  averment  in  reply  that  the  security  had  be- 
come nugatory  or  that  it  had  became  Insufficient  by  the  acts  of  the  defendants. 

Statutks— CofwfrucNon.— In  adoptUig  the  statute  of  another  state  we  adopt  the  con- 
struction placed  upon  it  by  the  courta  of  that  state.  (First  NiUional  Bank  v.  BeU  S. 
dt  C.  M,  Co,,  8  Mont.  82;  StaekpoU  v.  Halldhan,  16  Mont.  40;  Murray  v.  Heime,  17 
Mont.  368;  StaU  v.  (TBrien^  ante,  1;  StaU  ex  reik  MUsted  ▼.  ButU  City  WaUr  Co,^ 
anU,  190,  cited.) 

JUDOMBNT  ON  PLBADiN08—Jf  oMon  to  dtemiss.— The  granting  of  a  motion  to  dismiss  an 
action  after  the  filing  of  a  complaint,  answer  and  replication  has  the  effect  of  a  Judg- 
ment on  the  pleadings. 
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Action  to  recover  money  paid  by  plaintiff  as  sarety  for  de- 
fendants. Judgment  on  the  pleadings  was  rendered  for  tlie 
defendants  below  by  McHatton,  J.     Affirmed. 

John  W,  Cotter  and  F.  T.  MoBride^  for  appellant. 
Charles  R.  Leonard  and  John  T.  Baldwin^  for  RespcmdeaL 

De  Witt,  J. — After  the  filing  of  the  complaint,  answer  and 
replication  the  defendants  moved  to  dismiss  the  action.  This 
motion  was  granted  and  judgment  entered  in  favor  of  de- 
fendants. This  action  of  the  court  was  in  effect  giving  judg* 
ment  upon  the  pleadings. 

The  action  was  commenced  against  the  defendants  John 
Astle  and  J.  W.  Chapman.  The  complaint  stated  that  plaint- 
iff had  signed  two  notes  with  the  defendants  and  that  he, 
plaintiff,  was  in  fact  only  surety  for  the  defendants,  and  as 
such  has  been  obligeil  to  pay  the  notes.  He  sought  in  this 
action  to  recover  the  money  so  paid. 

Without  reciting  the  pleadings  at  any  length,  we  are  satis- 
fied to  say  that  defendant  Astle' s  answer  sufficiently  set  forth 
that  the  indebtedness  of  defendants  to  plaintiff  was  secured  by 
a  chattel  mortgage  which  had  never  been  foreclosed.  This  is 
not  denied.  Plaintiff^  s  conten  ion  is  that,  notwithstanding  the 
debt  was  secured  by  a  chattel  mortgage,  he  could  bring  the 
present  action  upon  the  debt  and  procure  an  attachment 
against  the  property  of  defendant  Astel,  as  he  did,  without 
bringing  any  action  to  foreclose  the  chattel  mortgage.  Re- 
spondent relies  upon  the  provisions  of  Section  358,  Code  of 
Civil  Procedure,  1887,  which  provides  as  follows: 

^^  There  shall  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  rights,  secured  by  mortgage 
upon  real  estate  or  personal  property,  whi<.h  action  shall  be  in 
accordance  with  the  provisions  of  this  chapter.^' 

The  chapter,  to- wit:  Chapter  1,  title  X,  in  which  this  sec- 
tion is  found  relates  solely  to  actions  for  foreclosure  of  mort- 
gages.    Respondent  contends  that  under  these  provisions  the 
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plfuntiff  could  not  sue  or  attach  without  bringing  an  action  to 
foreclose.  The  district  court  adopted  this  view,  and  in  this, 
we  think,  was  correct. 

We  are  of  opinion  that  the  plaintiff  cannot  by  simply  suing 
on  the  debt  and  attaching  the  property,  and  in  the  course  of 
Bach  proceedings  making  an  affidavit  that  his  debt  is  not  se- 
cored  by  mortgage,  lien  or  pledge  upon  real  or  personal  prop- 
erty, thus  waive  the  mortgage  and  consider  it  as  naught. 
Our  statute  is  the  same  as  that  of  California  and  was  evidently 
taken  from  that  state.  The  supreme  court  of  California  in 
Barhieri  v.  Ramelliy  84  Cal.  154,  says: 

**  It  is  contended  here  on  the  part  of  the  defendants  (ap- 
pellants) that  the  action  cannot  be  maintained,  for  the  reason 
that  it  is  prohibited  by  section  726  of  the  Code  of  Civil  Pro- 
cedure. That  section,  so  far  as  it  bears  on  this  case,  reads  as 
follows  :  '  There  can  be  but  one  action  for  the  recovery  of 
any  debt,  or  the  enforcement  of  any  right  secured  by  mort- 
gage upon  real  estate  or  personal  property.'  " 

We  are  of  opinion  that  the  point  is  well  taken.  The  stat- 
ute is  imperative.  The  word  '* secured,"  in  the  section,  does 
not  mean  that  the  security  shall  be  adequate,  or  that  in  case 
prior  liens  upon  it  would  exhaust  the  money  derived  from  the 
land  conveyed  as  security  on  a  sale  of  it,  that  then  the  plaint- 
iff is  relieved  from  bringing  the  action  to  foreclose.  The 
proper  construction  of  the  language  of  the  statute  is,  that  if 
the  mortgage  on  its  face  purports  to  be  a  security  to  the 
plaintiff,  then  he  must  bring  his  action  for  foreclosure.  This 
word  has  reference  only  to  the  purport  of  the  mortgage  as  it 
appears  on  its  face.  The  interpretation  of  it  is  not  proper 
when  its  meaning  is  sought  in  something  outside  of  the  mort- 
gage instrument.  The  plaintiff  is  not  authorized  to  waive  the 
security  and  bring  an  action  on  the  indebtedness,  and  the 
court  erred  in  so  holding,  as  it  did  in  effect,  and  rendering 
judgment  for  plaintiff."  (See,  also,  BiddellY,  Brizzolwri^  64 
Cal.  362;  Porter  y.  MuUer,  65  Cal.  512;  Brawn  v.  WiUis, 
67  Cal  286;  Porter  v.  Brooks,  36  Cal.  199.) 

The  plaintiff  relies  for  his  right  to  waive  the  mortgage  upon 
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several  cases  which  he  cites  in  his  brief.  We  have  examined 
these  cases,  and  we  find  that  they  are  decided  without  regard 
to  a  statute  such  as  ours  and  that  of  California.  In  the  states 
whence  plaintiff's  cases  come,  it  is  not  provided  directly  by- 
statute  that  there  shall  be  but  one  action  for  the  recovery  of  & 
debt  secured  by  mortgage,  which  action  shalf  be  by  fore- 
closure of  the  mortgage.  We  notice,  however,  in  his  list  of 
cases,  that  of  Ould  v.  Stoddart^  54  Cal.  613.  But  the  tacts 
in  that  case  were  exceptional  and  do  not  disturb  the  doctrines 
held  by  the  California  court  in  the  other  cases.  In  that  case 
the  mortgagee  had  gone  to  the  state  of  Ohio  and  sued  upon  the 
debt  and  obtained  a  judgment.  The  court  held  that  he  could 
not  afterwards  maintain  an  action  for  foreclosure  in  the  state 
of  California.  There  is  in  the  case  language  in  support  of 
the  view  of  tbe  plaintiff  in  this  case.  But  even  then  the  later 
cases  in  64,  65,  67  and  84  Cal.,  which  we  have  cited,  sustain 
the  ruling  of  the  court  below  in  the  case  at  bar. 

We  find  the  following  in  Shinn  on  Attachment^  Section  24: 

<<The  policy  of  the  law,  in  most  states,  is  that  a  creditor 
holding  a  security  by  way  of  <  mortgage,  lien  or  pledge  upon 
real  or  personal  property '  shall  not  resort  to  the  summary 
process  of  attachment  until  he  has  exhausted  his  security,  con- 
sequently if  a  creditor  have  such  lien  for  his  demand  he  can 
not  have  attachment." 

On  the  other  hand  we  find  the  following  remarks  in  Drake 
on  Attachment,  section  35 : 

<'The  right  of  a  creditor  to  sue  his  debtor  by  attachment  is 
not  impaired  by  his  holding  collateral  security  for  the  debt. 
The  supreme  court  of  Massachusetts  once  held  that  a  creditor 
who  had  received  personal  property  in  pledge  for  the  payment 
of  a  debt  could  not  attach  other  property  for  that  debt,  without 
first  returning  the  pledge;  but  this  position  was  afterwards  re- 
peatedly overruled  by  that  court.  And  a  mortgagee  of  per- 
sonal property  may  waive  his  right  under  the  mortgage,  and 
attach  the  mortgaged  property  to  satisfy  the  mortgage  debt, 
even  after  he  has  taken  possession  of  it  under  the  mortgage." 

Again,  in  Shinn  on  Attachment,  section  28,  we  have  these 
remarks  : 
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<  ^  There  is  such  contrariety  in  the  laws  of  the  different  states 
relating  to  the  attachment  of  personal  property  on  which  some 
third  party  holds  a  lien,  that  it  is  difficult  to  lay  down  any  rule 
that  will  be  universal.  Generally,  chattels  subject  to  a  lien 
cannot,  unless  by  virtue  of  a  special  statute,  be  attached. 
But  this  is  for  the  protection  of  the  party  having  the  lien,  and 
if  he  waive  his  objection  to  the  attachment,  it  does  not  lie  in 
the  mouth  of  the  general  owner  to  complain.  Such  an  at- 
tachment is  not  void,  but  only  voidable  at  the  election  of  the 
possessor  of  the  lien." 

But  we  are  of  opinion  that  the  case  depends  upon  the  stat- 
ute. The  statute  was  clearly  construed  in  84  Cal.  above 
cited,  and  there  seems  to  be  no  reason  in  this  case  to  depart 
from  the  rule,  that  in  adopting  the  statute  we  have  adopted 
the  construction.  [First  National  Bank  v.  Bell  S.  <&  C.  M. 
Co.^  8  Mont.  32;  StackpoleY.  Hallahan^  16  Mont.  40;  J/t^rroy 
V.  Ileinze,  17  Mont.  353;  State  v.  O'Brien,  18  Mont.  1; 
StaU  ex  rd.  MUsted  v.  Butte  City  Water  Co.,  18  Mont.  199.) 
Again,  it  is  to  be  observed  that  the  case  before  us  is  dis- 
tinguished from  Par  J<?rry  v.  Woodson  Sheep  Co.,  18  Mont 
317,  which  plaintiff  cites  in  favor  of  his  contention.  In  that 
case  the  court  found  that  the  debt  was  not  secured  by  mort- 
gage, lien  or  pledge  upon  real  or  personal  property  at  the  time 
of  the  commencement  of  the  action.  We  held  that  this  find- 
ing of  the  court  was  supported  by  the  evidence.  It  appeared 
by  that  evidence  that  whatever  pledge,  (if  any,)  had  been  given 
to  secure  the  debt  had  been  returned  to  the  pledgor  and  ac- 
cepted by  him.  Thus  the  pledge  was  terminated,  if  it  ever 
existed,  by  the  express  acts  and  agreements  of  the  parties. 

Whatever  we  here  hold  in  reference  to  a  debt  secured  by 
mortgage  being  enforced  by  foreclosure  of  the  mortgage  does 
not  in  any  way  affect  the  question  of  the  enforcing  the  debt 
by  exercising  a  power  of  sale  contained  in  the  mortgage. 
{First  National,  Bank  v.  Bell  S.  i&  C.  M.  Co.,  supra,  same 
case  156  U.  S.  470.) 

Before  the  decision  of  the  motion  to  dismiss  the  case  was 
made  the  plaintiff  himself  moved  to  dismiss  as  to  Chapman, 
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and  to  pursue  the  action  against  Astle  alone.  This  motion 
was  denied.  We  do  not  think  that  the  plaintiff  in  this  case 
was  in  any  way  prejudiced,  for  even  if  he  had  dismissed  as  to 
Chapman,  the  fact  still  remained  that  the  debt  which  he  then 
sought  to  enforce  against  Astle  alone  was  secured  by  at  least 
one  chattel  mortgage.  Our  attachment  law  provides  that  be- 
fore the  writ  is  issued,  the  plaintiff  shall  toake  an  affidavit 
stating,  among  other  things,  that  the  debt  is  not  secured  by 
a  mortgage,  lien  or  pledge  upon  real  or  personal  property  or, 
if  so  secured,  that  the  same  has  become  insufficient  by  the  act 
of  the  defendants,  or  by  any  means  has  become  nugatory. 
Therefore,  if  a  mortgage,  lien  or  pledge  had  existed  the  at- 
tachment could  not  be  had,  unless  the  same  had  become  in- 
sufficient by  the  act  of  the  defendants,  or  by  any  means  had 
become  nugatory.  Neither  in  the  original  replication,  nor 
in  the  second  one  which  was  offered  and  which  the  court  did 
not  allow  to  be  filed,  did  the  plaintiff  allege  either  that  the 
security  had  become  nugatory,  or  that  it  had  become  insuffi- 
cient by  the  acts  of  the  defendants. 

We  are  of  opinion  that  the  order  of  the  court  dismissing 
the  case,  and  the  judgment  entered  in  consequence  of  that 
order  are  correct. 

The  judgment  will,  therefore,  be  affirmed. 

Affirmed. 

Pembertok,  C.  J.,  and  Hunt,  J.,  concur. 


a  J5        CHICAGO  TITLE  &  TRUST   COMPANY,    as    Receiver, 
jg  m  Respondent,  (BROWN    BROS.  &  COMPANY  et 

AL.,     InTERVENORS     AND     APPELLANTS,)     V. 

O'MARR  ET  AL.,  Appellants. 

[Submitted  September  28, 1896.    Decided  Norember  9, 1896.] 

Chattkl  MOBTQAQK—Statutea—Repeal— Vested  riohts.— Section  6182  of  the  Polltleai 
Code  proYldlDg  that  the  repeal  uf  the  old  statutes  should  not  **abrldge,  abolish  or  Im- 
pair any  vested  right,  nor  should  such  repeal  change  the  force  and  effect  of  any  act 
done  or  Judgment  rendered/*  preseryed  rights  founded  upon  past  transactions,  and 
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therefore  the  ehsttel  mortgaRe  law  of  the  code  of  1896  could  not  affect  chattel  mort- 
gages giyen  prior  to  its  adoption  so  as  to  exchange  their  priorities  as  flxed  by  the 
former  law. 

Sam  ■— Delivery  of  possesaion— Priority.— Where  one  holding  a  flrst  mortgage  upon  a 
stock  of  merchandise  enters  Into  possession  of  the  stock  and  conducts  the  business 
through  an  agent  and  thereafter  the  mortgagor  executes  other  mortgages  upon  the 
same  stocJ(,  and  the  agent  for  tlie  senior  mortgagee  consents  to  act  and  does  aot  as 
agent  for  the  Junior  mortgagees  also,  the  possession  of  the  agent  then  becomes  the 
joint  possession  of  all  the  mortgagees,  in  which  case  the  purchaise  of  the  senior  mort- 
gage by  one  holding  the  last  mortgage,  with  knowledge  that  the  agent  was  holding 
under  all  the  preceding  mortgages,  and  the  substitution  of  his  own  agent,  to  whom 
possession  was  surrendered,  does  not  operate  to  subordinate  the  hitermedlate  mort- 
gages to  the  Hen  of  the  last  mortgage. 

SAKft— Defective  affidavit— PoMesHan  by  mortgaaee.— The  inyalldlty  of  a  chattel  mort- 
gage as  against  third  parties,  arising  from  a  defective  affldavit,  is  cured  by  the  mort- 
gagee taking  actual  possession  of  the  mortgaged  goods  before  the  acquisition  of 
rights  by  such  third  parties.  {Leopold  y.  SUoerman,  7  Mont  206,  dted;  Marevan  y. 
Coleman,  10  Mont.  78;  Millmm  Manufacturing  Co,  y.  Johnson,  9  Mont.  642,  distin- 
guished.) 

8AMB-De8cription^5ttJMefiev.— A  description  of  mortgaged  property  as  "the  freight- 
ing outfit  of  B.  F.  &  P.  consisting  of  sixteen  head  of  horses,  all  freight  wagons  and 
harness,  being  same  property  described  in  mortgage  given  to  First  National  Bank  of 
Neihart.  Montana,  and  bearmg  same  description.  This  mortgage  subject  to  tlie 
mortgage  of  First  National  Bank  aforesaid  for  Si,500;  kept  in  Neihart  and  on  road 
freighting;  more  particularly  described  as  follows,"— is  sufficient  not  only  as  between 
Ihe  parties  to  the  mortgage  but  as  to  third  parties  as  well,  without  a  more  specific  de- 
scription being  added  after  the  words  **as  follows." 

SAM'E'-Adding  particular  description  after  execution.— The  insertion  In  a  chattel  mort- 
gage of  a  more  particular  description  of  the  property,  made  by  the  mortgagee's  at- 
torney after  the  mortgage  had  been  executed  and  acknowledged  by  the  mortgagors, 
but  with  their  express  consent,  does  not  render  the  mortgage  void  as  against  third 
parties  where  no  rights  intervened,  and  the  description  as  given  at  the  time  of  exe- 
cution of  the  mortgage  was  sufficient  without  further  particularlzatlon.   • 

SAM'K—Attachment  by  mortaagee— Effect  on  mortgage  lien.— A  creditor  whose  debt  is  se- 
cured by  a  mortgage  h«s  no  right  to  proceed  against  his  debtor's  property  by  attach- 
ment until  his  mortgage  security  has  been  exhausted  by  foreclosure,  but  the  fact  that 
an  attachment  is  issued  under  such  circumstances  does  not  operate  as  a  waiver  of 
the  mortgage  lien  In  the  absence  of  facts  creasing  an  estoppel.  {Largey  v.  Chapman, 
ante,  page  668,  cited.) 

SAME'-Attachment  and  saHe  under  execution  by  fnortfirofifee—Conversiem.— Where  a  credi-' 
tor  holding  a  chattel  mortgage  upon  a  stock  of  merchandise,  upon  which  there  is  a 
prior  mortgage  and  also  several  mortgages  subsequent  to  his.  deposits  the  amount  of 
the  prior  mortgage  with  the  county  treasurer  as  permitted  by  statute,  and,  disre- 
garding the  subsequent  mortgages  which  were  valid  liens,  attaches  the  property  and 
sells  it  under  execution,  he  and  the  sheriff  are  trespassers  and  liable  to  the  subse- 
quent mortgagees  for  the  value  of  the  property  so  converted  In  excess  of  the  amount 
of  his  own  mortgaged 

Rrhbakino— Cont>er«io7^— Foliie  cf  property.— A  motion  for  rehearing  in  such  case 
made  upon  the  ground  that  the  value  of  the  property  sold  under  the  defendant's  exe- 
cution was  stipulated  on  the  trial  to  be  $12,600.  and  for  that  reason  a  new  trial  for  the 
purpose  of  determining  tlie  value  of  the  property  converted  was  unnecessary,  will  be 
denied  where  it  appeared  from  the  record  that  the  court  struck  out  the  defendant's 
allegations  raising  an  issue  as  to  the  value,  rendering  proof  upon  that  point  imma- 
terial, and  it  seemed  that  the  stipulation  was  made  for  the  pUrpose  of  the  trial  as  the 
court  viewed  the  issues  to  be  tried. 

Appeal  from  Nvnth  Jvdicial  District^  Meagher  County. 
AcnoN  for  conyersioD.     The  cause  was  tried  before  Henry, 
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J.,  without  a  jury.     Judgment  was  rendered  for  the  plaintiff 
below.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

This  action  grows  out  of  the  alleged  conversion  by  the  de- 
fendants of  chattels  mortgaged  to  the  plaintiff  and  the  inter- 
venors.  Burchard  &  Pierse,  merchants  at  Neihart,  becoming 
involved,  on  July  3d  1893,  executed  a  chattel  mortgage  to 
one  Atkinson  to  secure  a  note  for  $4, 100.  Atkinson  took  in- 
stant possession  under  the  mortgage,  placing  one  Harrison  in 
charge  as  his  agent.  On  July  12th,  thereafter,  the  firm  exe- 
cuted and  delivered  their  chattel  mortgages  to  other  creditors 
in  the  following  order,  and  to  secure  the  following  sums, 
to- wit:  Defendant  Finch,  Van  Slyke,  Young  &Co.,  $1,970; 
Lindeke,  Werner  &  Schurmeier,  $145.14;  Foot,  Schultz  &Co., 
$486;  McKibbin  &  Co.,  $412.41;  Brown  Bros.,  $1,684.50. 
These  mortgages  were  filed  on  July  12th,  1893.  The  affi- 
davits to  these  latter  mortgages  were  made  by  Harrrison,  as 
agent  for  the  mortgagees  but  are  admitted  not  to  be  in  proper 
form.  Thereafter  on  July  12th,  1893,  Burchard  &  Pierse 
gave  another  mortgage  on  the  same  property  already  mort- 
gaged and  certain  other  property,  to  plaintiff  to  secure  eight 
notes  for  $4,292.23,  which  mortgage  was  verified  and  filed 
for  record  on  July  13th,  1893.  This  mortgage  also  provided 
that  the  mortgagee  might  remain  in  possession,  and  contained 
a  clause  making  it  subordinate  to  the  mortgages  heretofore  re- 
ferred to,  or  any  of  them,  provided  '  •  in  case  they,  or  any  of 
them,  were  duly  executed,  dated  and  recorded  prior  to  the 
date,  execution  and  recording"  of  the  mortgage  to  plaintiff. 
On  July  31st,  thereafter,  the  Atkinson  mortgage  was  trans- 
ferred and  assigned  to  plaintiff  and  Atkinson  gave  to  plaintiff 
an  order  requiring  Harrison,  his  agent,  to  surrender  possession 
to  plaintiff's  attorney.  Under  this  order  plaintiff  placed  one 
Beech  in  charge  of  the  stock. 

On  August  5th,  thereafter,  the  defendants  Finch,  Van 
Slyke,  Young  &  Co.  brought  an  action  against  Burchard  & 
Pierse  for  the  amount  of  their  debt,  procured  a  writ  of  attach- 
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meat,  seized  all  of  the  mortgaged  property  and  thereafter  sold 
the  -same  under  execution  for  the  sum  of  $5,372.75.  On 
August  28th,  Finch,  Van  Slyke,  Young  &  Co.  deposited  with 
the  county  treasured*  the  sum  of  $o,  100,  to  pay  off  the  balance 
due  on  the  Atkinson  mortgage,  which  sum  was  afterwards  re- 
ceived by  the  plaintiff  on  said  account. 

On  August  14th,  the  plaintiff  brought  this  suit  against 
Finch,  Van  Slyke,  Young  &  Co.  and  the  sheriff  to  recover  the 
amount  due  on  the  Atkinson  mortgage  and  also  the  amount 
clue  on  its  own.  The  other  creditors  intervened  and  claimed 
a  joint  possession  with  plaintiff  through  Harrison,  agent,  and 
a  joint  right  to  share  in  the  recovery.  After  this  suit  was 
begun  plaintiff  took  the  $3,100  on  deposit,  as  the  balance  due 
on  the  Atkinson  mortgage.  The  interveners  in  their  com- 
plaint asked  that  plaintiff  recover  judgment  against  defendants 
for  the  balance  due  upon  the  first  note  and  mortgage  after  the 
credit  of  $3,100,  and  for  judgment  against  defendants  for  the 
amounts  due  on  their  notes  and  mortgages  at  the  time  of  the 
conversion,  and  that  the  plaintiff  take  nothing  until  after  the 
payment  of  said  amounts  due  interveners. 

The  cause  was  tried  to  the  court  and  judgment  rendered  in 
favor  of  plaintiff  and  against  the  defendants  in  the  sum  of 
$4,9 10. 67,  the  amount  asked  by  plaintiff  under  its  second  mort- 
gage, and  that  the  intervenors  take  nothing  as  against  plaint- 
iff and  that  the  intervenors  take  nothing  as  against  defend- 
ants. 

Defendants  appeal  from  the  judgment  against  them  in  favor 
of  plaintiff  and  from  the  order  of  the  lower  court  overruling 
the  defendants^  motion  for  a  new  trial. 

The  intervenors  appeal  from  the  judgment  against  them  and 
in  favor  of  defendants  and  from  the  judgment  against  them  and 
in  favor  of  plaintiff. 

On  the  trial  R.  W.  Berry,  a  witness  for  plaintiff,  testified 
substantially  as  follows:  In  July  and  August,  1893,  I  was 
agent  and  attorney  of  plaintiff  and  as  such  went  to  Neihart  to 
get  security  on  a  stock  of  goods  from  Burchard  &  Pierse. 
The  result  of  my  visit  was  that  I  secured  on  July  12th,  1893, 
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a  chattel  mortgage  of  that  date;  I  had  an  arrimgemeDt  with 
them  concerning  the  delivery  of  this  mortgage;  I  accepted  it 
for  plaintiff  conditionally,  that  is,  with  a  writing  wherein  it 
was  agreed  between  Burchard  &  Pierse  and  myself,  as  attor- 
ney for  plaintiff,  that  the  chattel  mortgage  given  by  Burchard 
&  Pierse  to  the  plaintiff  should  be  considered  absolute  at  the 
optioi)  of  myself,  as  agent,  on  the  advice  of  said  plaintiff. 
(The  mortgage  was  to  he  absolute  unless  surrendered  by 
Berry  in  exercise  of  the  option. )  I  found  that  Burchard  & 
Pierse  had  given  a  chattel  mortgage  to  F.  P.  Atkinson,  of 
Great  Falls,  for  $4, 100,  and  had  also  placed  an  agent,  Har- 
rison, in  charge.  They  claimed  also  that  they  had  given  other 
mortgages  aggregating  about  $4,000  to  various  parties, 
Finch,  Van  Slyke,  Young  &  Co.,  Brown  Bros,  and  others 
mentioned  in  the  original  mortgage.  I  asked  them  if  they 
had  copies.  They  said  ''No."  After  some  further  conver- 
sation they  agreed  to  give  a  mortgage  to  secure  this  claim  of 
$3,148  and  $1,143,  provided  plaintiff  would  accept  this  mort- 
gage as  subject  to  the  previous  ones.  I  objected.  They  would 
make  no  other  arrangement  and  I  finally  agreed  to  accept  the 
mortgages,  and  that  we  would  insert  a  clause  providing  "  we 
would  come  in  subject  to  those  mortgages,  or  all  of  them,  in 
case  they  were  properly  made  out,  executed,  dated  and  re- 
corded prior  to  ours,  or  in  case  any  one  of  said  mortgages 
was  properly  made  out,  why,  we  would  come  in  subject  to 
that;  but  we  wanted  to  reserve  our  right  to  contest  those 
mortgages  if  we  e^aw  fit."  Burchard  &  Pierse  said  the  mort- 
gages were  all  right  so  far  as  they  knew.  I  told  them,  not 
being  able  to  see  the  mortgages,  I  simply  wanted  to  reserve 
rights.  Burchard  demurred  and  I  told  him:  "  In  case  those 
other  mortgages  are  all  right  we  come  in  subject  to  them, 
*  *  *  and  in  case  they  are  not,  we  simply  reserve  our 
legal  right.  *  *  *  If  we  can  get  in  ahead  of  all  of  them, 
we  want  to  do  that,  and  if  not,  and  if  we  can  get  in  before  a 
part  of  them,  then  that  is  all  right. "  It  was  under  those  con- 
ditions that  this  provision  was  included.  After  this  talk  1 
drew   up   the  mortgage  conditionally,  as  said.     Meantime  I 
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told  them  we  ought  to  have  additional  security,   as  in  ease 
these  mortgages  were  good  we  would  come  in  at  the  tail  end 
of   about   $8,000;  and  they  objected,    but  finally  said  they 
owned  a  two-thirds  interest  in  a  freighting  outfit,  mortgaged 
to  the  First  National  Bank.     Pierse,  for  the  firm,  agreed  to 
include  that  property  in  this  mortgage.     Having  no  descrip- 
tion of  the  property,  the  mortgagors  told  me  that  I  could  put 
this  property  in  the  mortgage  as  the  same  property  described 
as  mortgaged  to  the  First  National  Bank,  '<  with  the  privilege 
that  I  could  consult  the  First  National  Bank  mortgage  and 
then  add  a  specific  description  of  that  property  to  the  mort- 
gage. ' '     The  mortgage  had  been  written  down  to  the  words 
^ '  bearing  same  description ' '  while  in  Neihart.     When  I  got 
to  White  Sulphur  Springs  the  description  was  added,  begin- 
ning  with  the  words   <<more  particularly  described  as  fol- 
lows :"     The  clause  that  the  mortgage  was  subject  to  the  First 
National  Bank  mortgage  was  originally  put  in  the  mortgage  at 
Neihart.     The  latter  one  of  the  two  affidavits  to  this  mortgage 
was  added  after  I  reached  White  Sulphur  Springs,  which  was 
on  the  evening  of  the  13th  of  July — that  is  one  day  after  the 
(late  of  the  execution  of  the  mortgage   by  the  mortgagors. 
(The  affidavit  referred  to  by  the  witness  is  his  own,  to  the 
effect  that  he  was  the  attorney  of  the  Chicago  Title  &  Trust 
Co.,  the  mortgagee;  that  plaintiff  was  absent  from  Meagher 
county  at  the  time  of  the  execution  and  delivery  of  the  mort- 
gage and  that  the  mortgage  was  made  in  good  faith,  to  secure 
tbe  amount  named  therein,  and  without  any  design  to  hinder 
or  delay  the  creditors  of  the  mortgagors,  or  either  of  them.) 
I  advised  plaintiff  to  take  up  the  Atkinson  mortgasre  and  take 
possession   under   both   mortgages.     They   sent    me  $4,100, 
which  I  turned  over  to  Atkinson  and  had  the  Atkinson  mort- 
gage assigned  to  us.     I  then  took  Mr.  Beech  to  Neihart,  and 
Harrison,  the  agent  of  Atkinson,  turned  the  stock  over  to  me. 
This  was  on  or  about  July  SOth,  1893.     Beech  acted  as  plaint- 
iff's agent.     After  Beech  had  possession  about  a  week.  Finch, 
VaD  Slyke  &  Co.  attached. 
On  cross-examination  he  said  that  he  had  said  nothing  to 
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Burchard  &  Pierse  aboat  verif ying  the  mortgage,  and  that  after 
the  insertion  of  the  description  of  the  freighting  outfit  neither 
of  said  mortgagors  ever  did  verify.  Witness  further  said 
that  when  he  went  to  Neihart,  Harrison  was  in  possession  of 
the  property  under  the  Atkinson  mortgage.  Harrison  had  a 
sign  on  the  building  as  agent.  This  was  taken  down  after  the 
witness  went  to  Neihart  and  the  sign  of  O.  E.  Beech  was  sub- 
stituted. When  the  attachment  was  made,  witness  demanded 
possession  upon  Harrison.  Witness  also  said  that  when  he 
made  demand  on  the  sheriff,  he  notified  him  that  he  claimed 
under  both  mortgages — the  Atkinson  and  the  Trust  Company 
mortgage— and  that  when  he  took  possession  he  was  acting 
solely  for  the  Chicago  Title  &  Trust  Company. 

W.  H.  Harrison  testified  for  plaintiff.  He  said  that  he  was 
in  charge  of  the  Burchard  &  Pierse  stock  from  July  3d  until 
about  July  8 1st.,  when  he  turned  it  over  to  Mr.  Berry;  that 
between  the  Idth  and  31st  of  July  there  was  something  over 
$600  worth  of  goods  sold;  thereafter  the  Atkinson  order  was 
produced  and  witness  turned  everything  over  to  Berry  and 
walked  away. 

£.  A.  Young,  of  the  firm  of  Finch,  Van  Slyke,  Young  & 
Co.,  testified  that  on  August  7th,  1893,  he  was  in  Neihart 
and  that  Mr.  Beech,  who  claimed  then  to  be  in  possession  of 
the  stock  formerly  owned  by  Burchard  &  Pierse,  told  him  that 
he  was  in  possession  under  the  mortgage  given  to  Atkinson  for 
about  $4,000,  and  that  he  had  paid  off  about  $1,000  of  this 
mortgage  from  the  sales  of  merchandise;  witness  also  said  that 
Beech  had  the  keys  and  delivered  them  up  at  the  time  the 
officer  made  the  attachment. 

On  cross-examination  witness  said  that  Beech  told  him  he 
was  in  possession  under  the  Atkinson  mortgage  for  the  reason 
that  he  understood  that  all  the  balance  of  the  mortgages  were 
void  and  of  no  account;  that  he  understood  from  Atkinson  that 
about  $1,000  of  the  proceeds  of  sales  had  been  turned  over  on 
the  Atkinson  mortgage;  that  he  knew  from  some  source  that 
the  Trust  Company  had  purchased  the  Atkinson  mortgage. 

Max  Waterman,  Esq.,  testified  that  as  counsel  for  Finch, 
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Van  Slyke^  Young  &  Co.,  he  went  to  Neihart  at  the  time  of 
the  attachment  by  that  firm;  that  Beech  then  said  that  he  was 
in  possession  as  the  agent  of  Atkinson,  and  that  the  Trust 
Company  had  purchased  the  Atkinson  mortgage  and  gone  into 
possession  under  that  mortgage;  that  something  was  said  about 
a  number  of  mortgages  being  void  and  that  as  soon  as  witness 
found  that  Beech  did  not  claim  to  be  in  possession  except  under 
the  Atkinson  mortgage,  then  witness  advised  Finch,  Van 
Slyke,  Young  &  Co.  to  attach. 

Richard  Bennett,  in  behalf  of  the  intervenors,  testified  that 
he  drew  all  the  mortgages  made  by  Burchard  &  Pierse  dated 
July  12th,  1893,  to  the  intervenors  in  this  suit,  and  that 
Berry  took  possession  of  the  Burchard  &  Pierse  stock  about 
July  31,  1893. 

W.  H.  Harrison  was  recalled  in  behalf  of  the  intervenors 
and  stated  that  he  was  in  possession  of  this  property  under  the 
Atkinson  mortgage,  but  that  he  acted  as  agent,  subordinate  to 
the  Atkinson  mortgage,  for  Lindeke,  Warner  &  Schurmeier; 
Finch,  Van  Slyke,  Young  &  Co. ;  Brown  Bros. ;  Wyman  & 
Partridge  Co.  and  McKibbin  &  Co. — in  fact  for  all  the  mort- 
gages executed  about  the  date  of  the  intervenors^  mortgages; 
that  Atkinson  permitted  him  to  act  as  agent  for  these  parties 
upon  the  condition  that  their  mortgages  were  to  be  subordi- 
nate to  his.  Witness  further  said  that  the  attorney  for  the 
intervenors  wanted  him  to  act  as  agent  for  these  mortgagees 
but  he  declined  until  Atkinson  consented,  provided  his  mort- 
gage was  recognized  first,  and  that  when  he  yielded  possession 
to  Berry  he  did  so  believing  his  duty  was  to  do  what  Atkinson 
told  him  to  do,  and  in  acting  for  other  creditors  he  acted  for 
them  pursuant  to  the  instructions  given  by  Atkinson. 

Smith  i&  Gorrrdey  and  Richard  Bennett^  for  Intervenors 
and  Appellants. 

I.  Plaintiff's  mortgage,  taken  on  July  12,  after  all  of  in- 
terveners' mortgages  had  been  given,  was  by  its  terms,  sub- 
ject to  intervenors'  mortgages,  for  intervenors'  mortgages 
were  <' executed  and  dated  "  prior  to  the  date  and  execution 
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of  plaintiff's  mortgage  and  were  filed  for  record  prior  to  the 
filing  of  plaintiff^  s  mortgage.  By  the  terms  of  said  mort^rage 
it  was  subject  to  intervenors'  mortgages  even  though  inter- 
venors  were  not  in  the  possession  of  the  mortgaged  property, 
and  hence,  when  plaintiff  took  possession  under  its  mortgage 
on  July  31,  it  must  have  taken  possession  for  the  mortgagees 
recognized  in  its  mortgage  as  well  as  for  itself.  Plaintiff's 
possession  must  have  been  intervenors'  possession  also,  and 
the  record  of  plamtiff's  mortgage  in  the  clerk  and  recorder's 
oflSce,  containing  the  clause  referred  to,  and  the  taking  pos- 
session of  the  mortgaged  property  by  the  plaintiff,  were 
notice  to  the  defendants  as  the  character  of  that  possession. 
(2  Cobbey  on  Chattel  Mortgages,  §  lOZ9\Flory  v.  CknMtock^ 
28  N.  W.  703;  Brown  v.  O' Ntol,  30  Pac.  539;  Freeman  on 
Cotenancy,  §  167.)  Furthermore,  intervenors,  through  their 
agent,  Harrison,  were  in  possession  under  their  mortgages  at 
the  time  of  the  execution  of  plaintiff^  s  mortgage.  Inter- 
venors'  mortgages  were,  therefore,  at  that  time  good  as 
against  all  the  world  without  affidavit,  acknowledgment  and 
filing  for  record,  and  under  the  clause  in  plaintiff's  mortgage 
referred  to  the  intervenors^  mortgages  would  continue  to  hold 
priority  over  plaintiff's  mortgage.  Any  act  done  by  plaintiff 
in  protecting  its  mortgage  would  likewibO  protect  intervenors' 
mortgages.  The  changing  of  agents  by  plaintiff,  in  substitut- 
ing Beech  for  Harrison,  could  not  deprive  intervenors  of  their 
possession. 

II.  Though  accompanied  by  defective  affidavits,  interven- 
ors' said  mortgages  were  duly  executed,  dated,  and  filed  for 
record  prior  to  plaintiff's  mortgage,  and  hence  plaintiff  took 
its  mortgage  subject  to  intervenors'  mortgages.  The  clause 
inserted  in  the  mortgage  making  it  subject  to  intervenors' 
mortgages  shows  such  to  be  the  plain  intention  of  the  mort- 
gagors and  similar  clauses  in  intervenors'  mortgages  show 
that  the  mortgagors  intended  that  all  the  mortgages  given  by 
them  should  come  in  a  certain  stated  order  as  to  priority.  The 
uioL'tgagors  themselves  could  not  afterwards  question  the  rela- 
tive priority  so  expressly  declared  by  them,  and  neither  could 
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any  of  the  mortgagees  question  the  validity  of  the  prior  mort- 
gages recited  in  their  own.  (Perrine  v,  Iftrst  National  Bank 
of  Ja-mesburg,  27  Atl.  640;  Clapp  v.  HaUiday,  2  S.  W.  853; 
Fl<mf  V.  Comstock,  28  N.  W.  703;  2  Cobbey  on  Chattel 
Mortgages,  §  1039;  Jones  on  Chattel  Mortgages,  §  494.) 

H.  O.  <&  S.  H.  Mclntire^  for  Respondent. 

I.  Defendants  in  order  to  sue  out  their  attachment  had  to 
file  an  affidavit  containing  inter  alia  a  clause  that  their  debt 
was  not  secured  by  mortgage,  pledge  or  lien.  By  this  act 
they  waived  any  rights  they  may  have  had  by  reason  of  said 
mortgage  and  are  estopped  from  claiming  under  it  in  any  way. 
(Jones  on  Chattel  Mortgages,  §  565;  2  Cobbey  on  Chattel 
Mortgages,  %1M\  Evans  y.  Warren,  122  Mass.  303;  Dyck- 
ma/n  v.  Sevatson,  39  N.  W.  73;  Bigelow  on  Estoppel  (3d  Ed.) 
562,  600,  603;  1  Herman  on  Estoppel,  §§  13,  14;  Choguttte 
v.  Ortiz,  60  Cal.  600;  Dyckman  v.  Sevatson,   39  N.  W.   73.) 

II.  The  chattel  mortgage  law  as  it  stood  at  the  time 
plaintiff's  rights  became  vested  must  control.  This  is  the 
language  of  the  code.     (Political  Code  §  5182,  subd.  1.) 

III.  The  clause  in  plaintiff's  mortgage  that  defendants  and 
intervenors  are  seeking  to  take  advantage  of  is  <  <  in  case  they 
(the  mortgages  mentioned)  or  any  of  them  were  duly  exe- 
cuted, dated  and  recorded  before  that  time."  Except  the 
Atkinson  mortgage- none  of  said  mortgages  come  within  that 
provision;  they  were  not  duly  executed,  in  that  they  lacked 
the  statutory  affidavit  of  good  faith.  The  word  executed  as 
there  used  means  a  compliance  with  the  statutory  provisions 
concerning  chattel  mortgages.  As  against  others  than  the 
parties  thereto  a  chattel  mortgage  is  of  no  avail  unless  the 
statute  is  complied  with.  It  is  not  executed  unless  the  statute 
is  followed.  (1  Cobbey  on  Chattel  Mortgages,  §  391;  Butte 
Hardwa/re  Co.  v.  Sullivan^  7  Mont.  307,  and  the  other  Mon- 
tana chattel  mortgage  cases.) 

lY.     The  alteration  complained  of  is  but  an  amplification 
of  a  description  previously  contained.     It  added  nothing  to 
the  instrument  nor  was  the  effect  of  the  instrument  changed 
Vol.  xvin.-87 
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in  any  respect.     Nor  was  the  alteration  a  material  one.   (^J^r^ 
National  Bank  v.   Wolffs  21  Pac.  661;  Fisher  dick  v.   Htcttan^ 
62  N.  W.  488;  ChurchiU  v.  Bidstein,  29  S.  W.  392;  Murray 
V.  K liming^  29  Atl.  244.)     Nor  had  it  been  made  subsequent 
to  the  delivery  of  the  instrument.     The  testimony  shows  that 
this  instrument  was  not  not  to  be  deemed  delivered  except  at 
the  option  of  the  mortgagee.     This  option  was  not  exercised 
until  immediately  prior  to  the  filing  of  the  mortgage  with  the 
county  clerk,  hence  the  delivery  did  not  take  place  until  then. 
But  the  discussion  is  idle  in  view  of  the  fact  that  the  altera- 
tion, if  it  be  one,  was  expressly  consented  to. 

V.  As  to  intervenor's  appeal  from  plaintiff's  judgment.  We 
have  nothing  to  do  with  them.  Before  they  can  maintain  a 
suit  against  us  they  must  first  show  that  we  have  done  them 
some  wrong.  This,  however,  they  have  failed  to  do.  Pos- 
sibly if  they  had  been  in  possession  of  these  goods  with  our- 
selves they  might  maintain  an  action  against  the  common 
wrong-doer,  but  not  against  us.  It  is  a  strange  position  to 
seek  to  deprive  us  of  our  property  because  somebody  else  de- 
prived them  of  theirs.  That  they  were  not  in  conjoint  pos- 
session of  these  goods  and  had  no  right  to  the  same  is  shown 
by  the  evidence,  and  by  the  argument  of  defendants.  That 
their  mortgage  was  not  superior  to  ours  by  reason  of  their 
construction  of  the  clause  they  depend  upon  is  sufficiently 
shown  in  a  former  part  of  this  brief. 

Hunt,  J. — Inasmuch  as  the  inception  of  any  rights  which 
may  have  accrued  to  the  respective  parties  to  this  suit  and  the 
judgment  rendered  therein  antedate  the  adoption  of  the  co<{es 
of  1895,  the  law  as  it  stood  at  the  time  such  rights  became 
fixed  must  control.  The  statute,  section  6182,  of  the  Politi- 
cal Code,  1896,  expressly  provides,  among  other  things,  that 
the  repeal  of  the  old  statutes  should  not  abridge,  abolish  or 
impair  any  vested  right  or  rights  accruing  or  accrued;  nor 
should  such  repeal  change  the  force  and  effect  of  any  act  done 
or  judgment  rendered,  or  suit  or  proceeding  had  or  com- 
menced under  the  law  as  it  stood  prior  to  the  taking  effect  of 
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ti|e  codes  and  repeal  claufies  thereof,  but  all  such  rights  and 
liabilities  may  be  enforced  and  the  proceedings  continued  con- 
^Qrming  the  same,  as  far  as  practicable,  to  the  provisions  and 
remedies  prescribed  by  the  new  codes,  etc.  This  section  pre- 
served rights  founded  upon  past  transactions.  The  judgment 
herein  determined  the  rights  of  the  parties  before  the  court 
as  the  law  staod  at  those  times.  To  now  consider  the  new 
mortgage  law  as  applicable  and  to  award  one  mortgage  a 
priority  over  another,  not  awarded  by  the  statute  in  force 
when  the  transactions  were  had  and  the  judgment  was  ren- 
dered, would,  by  postponing  the  right  to  enforce  certain  liens 
as  prior  to  others,  materially  lessen  the  value  of  the  security 
for  the  payment  of  certain  of  the  debts  and  thus  change  the 
force  and  effect  of  the  judgment  already  rendered,  and  so  di- 
rectly conflict  with  the  letter  of  the  provisions  of  the  new 
codes. 

We,  therefore,  dismiss  defendants'  contention  that  the  new 
codes  affect  the  mortgages  involved  in  this  suit,  so  as  to  ex- 
change their  priorities  as  the  old  law  may  have  fixed  them, 
and  we  shall  consider  the  case  with  relation  to  the  code  of 
1887. 

The  case  may  be  simplified  by  first  deciding  whether  de- 
fendants and  interveners  had  mortgages,  or  liens  or  pledges 
upon  the  personal  property  of  Burchard  &  Pierse,  and  if  they 
did  what  were  their  relations  between  themselves  and  plaint- 
iff. The  first  mortgage  to  Atkinson  Is  admitted  to  be  valid  in 
all  respects.  It  is  also  conceded  that  Atkinson  had  possession 
of  the  property  under  this  mortgage,  such  possession  being 
through  bis  agent  Harrison.  But  Harrison  had  hardly  en- 
tered upon  possession  when  the  mortgagors  to  secure  other  in- 
debtedness, executed  subsequent  mortgages  to  Finch,  Van 
Slyke,  Young  &  Co.,  defendants,  and  to  the  several  in- 
tervenors.  These  several  mortgages  were  all  executed  by 
Harrison,  who  consented  to  act,  and  did  act,  as  the 
agent  of  the  defendant.  Finch,  Van  Slyke,  Young 
&  Co.,  and  interveners,  with  the  'express  consent 
of  Atkinson,    the   mortgagee  in   the   first  (Atkinson)  mort- 
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gage.     Harrison  verified  the  affidavit  of  good  faith   as   the 
agent  of  the  mortgagees  named  in  the  mortgages,    and   we 
think  under  the  evidence  held  possession  as  much   for    their 
benefit  as  for  Atkinson.     It  is  true  that  the  affidavits  to   these 
mortgages  given  to  defendants  and  intervenors  were  defective; 
but  the  mortgages,  under  section  1538  of  the  Fifth  Division 
General  Laws,  code  1887,  were  none  the  less  valid  between 
the  parties  to  them,  while  as  against  third  parties  delivery  of 
possession  and  taking  actual  possession  under  the  mortgages 
before  the  acquisition  of  rights  by  such  third  parties,   cured 
the  invalidity  of  the  instruments  arising  from  their  insufficient 
verification.     (Jones  on  Chattel  Mortgages,  §  178 ;   ChapmcLn 
V.  Sargent  (Col.)  40  Pac.  849;  Cobbey  on  Chattel  Mortga^s, 
§  498.)     This  doctrine  is  well  sustained  by  authorities,   and  is 
thus  stated  in  Fetring  v.  Chrisler^  90  Mo.  649: 

'<  Where  the  mortgagee,  in  good  faith,  takes  actual  posses- 
sion of  the  goods  prior  to  the  levy  of  the  attachment,  for  the 
purpose  of  securing  the  payment  of  his  debt  and  continues  to 
hold  the  actual  possession  up  to  the  time  of  the  levy,  he  will 
be  protected,  and  will,  in  that  event,  hold  the  goods  as  against 
the  subsequent  attaching  creditor,  and  that,  under  this  state  of 
facts,  it  is  immaterial  that  the  mortgage  contains  stipulations 
which  render  it  void,  except  as  between  the  parties." 

In  Leopold  v.  Silverman^  7  Mont.  266,  a  chattel  mortgage 
was  held  void  as  to  third  persons  because  of  the  omission  in 
the  mortgage  and  the  affidavit  thereto,  to  show  the  interest  of 
a  certain  firm  in  an  indebtedness  to  secure  which  the  mortgage 
was  given.  But  the  court  said,  that :  *'  If  the  mortgagees  were 
really  in  undisputed  possession  of  the  goods  mortgaged,  no 
affidavit  would  l)e  necessary  at  all,  and  the  defects  so  apparent 
in  the  affidavit  would  become  immaterial." 

This  undisputed  actual  possession  of  Harrison,  was  there- 
fore, until  July  31st,  at  least  the  joint  and  valid  possession  of 
all  the  mortgagees  (other  than  plaintiff),  including  the  posses- 
sion of  defendants  Finch,  Van  Slyke,  Young  &  Co.,  who  held 
the  first  mortgage  after  the  undisputed  one  to  Atkinson. 

But  right  here  another  mortgage  is  to  be  considered  with 
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its  attendant  facts.     Directly  after  the  mortgages  to  interven- 
ors  had  been  given,  and  while  Harrison  was  in  possession  as 
above  stated,  to- wit :   July   12th,    1893,   the  failing  debtors 
gave  still  another  mortgage — to  the  plaintiff  in  this  suit.   This 
mortgage  included  the  same  property  which  had  theretofore 
been  mortgaged,   namely :  the  stock  of  goods  and  book  ac- 
counts, etc.,  of  Burchard  &  Pierse  and  certain  other  property, 
Tvhich  at  the  time  of  the  execution  of  the  mortgages,  by  the 
mortgagors,  was  described  as  follows:     <'  The  freight  outfit  of 
Burchard,    Fowler  &  Pierse,    consisting  of  sixteen  head  of 
horses,  all  freight  wagons  and  harness,   being  same  property 
described  in  mortgage  given  to  First  National  Bank  of  Nei- 
hart,  Montana,  and  bearing  same  description.     This  mortgage 
subject   to   mortgage   of  First  National  Bank  aforesaid  for 
$1,500;  kept  in   Neihart  and  on  road  freighting;  more  par- 
ticularly described  as  follows:"     I'he  mortgage  authorized 
the  mortgagees,  or  their  attorney,  to  remain  in  .possession  of 
the   property   mortgaged,    and  also  contained  the  following 
clause:     *' This  mortgage  is  given  subject  to  the  following 
mortgages  in  ease  said  mortgages  or  any  of  them  are  duly 
executed,  dated  and  recorded  prior  to  the  date,  execution  and 
recording   hereof,  to- wit  :  F.   P.   Atkinson,    $4,100;  Finch, 
Van  Slyke,  Young  &  Co.,  *1,917;  Lindeke.  Warner  &  Schur- 
meier,  $154. 14;  Foot,  Schultz  &  Co.,  $485;  M.  McKibbin  & 
Co.,  $412.41;  Brown  Bros.,  $1,684.50." 

It  appears  that  when  this  mortgage  was  executed  and  veri- 
fied by  the  mortgagors,  not  having  at  hand  a  more  detailed 
description  of  the  *«  freighting  outfit,"  the  attorney  of  the 
mortgagees  was  given  authority  by  the  mortgagors  to  con- 
sider the  mortgage  absolute  at  his  option  and  to  consult  a 
mortgage  on  record  at  the  county  seat  some  forty  miles  away, 
for  the  purpose  of  securing  a  further  description  of  said  out- 
tit,  and  when  so  secured  to  add  to  the  description  already  given 
the  more  specific  designation  of  such  freighting  outfit.  The 
next  day  the  attorney  for  the  mortgagees  attached  to  the  mort- 
gage an  amplified  description  of  the  wagons  and  animals  con- 
stituting said  outfit,  and  thereafter,    without  the  presence  of 
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the  mortgagors,  the  attorney  verified  the  affidavit  of  good 
faith  in  behalf  of  his  clients  and  then  filed  the  instrument  ^rith 
the  county  clerk. 

We  shall  treat  this  mortgage  as  valid,  disregarding  the  ap- 
pellants' contention  that  the  description  of  the  freighting  out- 
fit, which  plaintiff's  counsel  added  to  the   description  already 
in  the  mortgage,  <<  constituted  a  material  change  in  the  in- 
strument after  execution,   acknowledgment,   verification  and 
delivery  and  thus  rendered  it  void  and  of  no  effect."     The 
mortgage  contained  a  sufficient  description  of  the  freighting 
outfit  belore  the  more  specific  description  was  added.     There 
was  a  complete  means  of  identifying  the  property  by  reference 
to  it  and  such  inquiries  as  the  instrument   itself  suggested. 
The  property  was  described  as  <Hhe  freighting  outfit  of  Bur- 
chard,  Fowler  &  Pierse  consisting  of  sixteen  bead  of  hordes, 
all  freight  wagons  and  harness,  being  same  property  described 
in  mortgage  given  to  First  National  Bank  of  Neihart,    Mon- 
tana, and  bearing  same  description.     This  mortgage  subject  to 
the  mortgage  of  First  National  Bank  aforesaid  for  $  1,500, 
kept  in  Neihart  and  on  road  freighting,  more  particularly  de- 
scribed as  follows  :  "     This  was  sufficient  not  only  between 
the  parties,  but  as  to  others  who  had  in  good  faith  acquired 
rights  against  the  property.     (Jones  on  Chattel  Mortgages, 
§53,  et8eq.) 

But  assuming  the  law  did  demand  a  more  elaborate  descrip- 
tion of  the  property,  it  would  seem  under  the  circumstances 
of  the  case  that  the  mortgage  was  still  not  void  as  to  defend- 
ant. The  agreement  between  the  parties  was  that  the  mort- 
gagees' attorney  could  consult  the  bank  mortgage  and  then  in- 
sert the  description  which  he  did  insert,  and  furthermore,  that 
the  mortgage  should  be  considered  absolute  at  the  option  of 
the  mortgagees'  counsel.  No  rights  intervened  between  the 
time  that  plaintiff  received  the  mortgage  at  Neihart  and  added 
the  description,  and  verified  and  filed  the  mortgage  at  White 
Sulphur  Springs.  The  added  description  was  not  the  in- 
clusion of  property  not  already  included,  nor  was  it  an  altera- 
tion of  the  contract  between  the  parties;  nor  was  it  a  fraud  in 


18  Mont]       Chicago  T.  &  T.  Co.  v.  O'Marr.  583 

fact.  It  amounted  to  the  elaborated  expression  of  the  already- 
expressed  intent  of  the  parties,  made  in  conformity  with  their 
positive  authorization  and  before  the  instrument  was  finally 
delivered.  Under  these  circumstances  the  mortgage  should 
not  be  regarded  as  void.  {FUherdlck  v.  Ilutton^  62  N.  W. 
488.) 

Upon  another  ground  it  would  seem  this  mortgage  must  be 
held  valid  as  against  the  defendant.  If  we  still  assume  it 
was  defectively  executed,  we  nevertheless  find  a  possession  in 
plaintiffs  under  it  before  defendants  made  their  levy  of  attach- 
ment. This  proposition  has  heretofore  been  discussed  and 
need  not  be  dwelled  upon.  The  fact  of  possession  by  the 
mortgagees  before  the  attachment  of  defendants  was  levied 
distinguishes  the  case  from  Marcum  v.  Coleman^  10  Mont.  78, 
and  M,  M.  Co.  v.  Johnson^  9  Mont.  542,  cited  by  the  appel- 
lant defendant.  Appellant  makes  a  point  of  the  fact  that  tak- 
ing possession  was  delayed  until  some  nineteen  days  after  the 
filing  of  the  mortgage;  but  if  the  mortgage  was  good  between 
the  parties,  in  the  absence  of  fraud  and  of  any  intervening 
rights  accruing  before  possession  was  taken,  why  should  it  be 
held  void  on  this  ground  ? 

We,  therefore,  have  this  resume  of  affairs :  Up  to  July 
31,  Atkinson,  Finch,  Van  Slyke,  Young  &  Co.,  defendants, 
and  the  intervenors  were  all  in  actual,  valid  possession  of  the 
property,  with  Harrison  as  their  agent.  Harrison  stood  in  a 
capacity  not  unlike  that  of  an  assignee  of  an  insolvent  debtor 
with  preferred  creditors  under  an  assignment.  The  mort- 
gagors were  not  in  possession,  and  his  duty  was  to  watch  the 
property  and  duly  apply  it  to  the  payment  of  the  debts  due  by 
Burchard  &  Pierse  in  the  order  of  the  mortgage  liens  filed, 
and  pay  over  the  surplus,  if  any,  to  the  mortgagors.  Now, 
while  he  was  so  executing  his  trust  and  still  held  possession, 
the  mortgagors  executed  the  mortgage  to  the  Trust  Company. 
This  brings  us  to  consider  another  point  in  this  last  mentioned 
mortgage  with  its  effect  upon  the  various  phases  of  the  case. 
It  was  given  subject  to  Atkinson's,  defendants'  and  interven- 
ers' mortgages  <<  in  case  said  mortgages,  or  any  of  them,  are 
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duly  executed,  dated  and  recorded  prior  to  the  date,  execu- 
tion and  recording  liereof,"  etc. 
.  Testimony  was  heard  as  to  exactly  what  was  meant  by  the 
words  ''said  mortgages  or  any  of  them  are  duly  executed/* 
etc.,  and  it  clearly  appeared  that  the  mortgagees  in  the  mort- 
gage simply  wished  to  reserve  to  themselves  all  right  to  assail 
the  validity  of  each  and  every  of  said  prior  mortgages,  and  to 
be  bound  only  by  such  of  them  as  might  be  valid  and  prior  to 
its  own.  Plaintiff  was  fighting  for  priority,  that  is  all.  But 
it  should  not  be.  allowed  in  this  instance  to  avail  itself  of  the 
insufficient  verification  of  the  prior  mortgages  described  in  its 
own  mortgage,  because,  as  said  before,  even  though  there 
were  defective  verifications  of  such  mortgages,  yet  the  mort- 
gagees were  in  actual  and  undisputed  possession  of  the  mort- 
gaged property  by  Harrison  their  agent,  before  and  at  the 
time  plaintiff's  mortgage  was  executed,  and  for  the  further 
reason  that,  plaintiff^ s  attorney  was  on  the  ground  the  day  that 
Harrison  took  possession  for  the  mortgagees  with  Atkinson's 
express  consent,  and  had  full  notice  of  such  actual  possession 
before  he  secured  the  mortgage  to  this  plaintiff.  The  testi- 
mony of  Berry,  counsel  for  plaintiff,  is  that  Burchard  & 
Pierse  had  given  all  these  prior  mortgages,  and  it  was  because 
of  the  amount  of  these  lieiis  and  their  possible  validity  that  he 
pressed  for  the  additional  security  of  the  freighting  teams, 
etc.  Under  the  facts,  therefore,  we  do  not  think  plaintiff  is 
in  any  position  to  ask  the  court  to  ignore  the  possession  by  the 
other  mortgagees  of  the  stock  of  goods  and  other  property  in- 
cluded in  their  mortgages,  and  to  adjudge  their  mortgage 
liens  inferior  to  its  mortgage.  Just  what  lien  upon  the  freight- 
ing outfit  plaintiff  had  is  immaterial  in  the  case,  because  those 
chattels  never  were  in  plaintiff's  possession,  nor  were  they 
levied  upon  by  the  sheriff. 

We  find,  therefore,  that  on  July  31st,  the  mortgages  stood 
in  these  positions  :  First,  Atkinson's;  next,  defendant's  Van 
Sly ke  &  Co. ,  then  the  several  intervenors'  in  their  respective 
orders,  and  finally  the  plaintiff's.  On  that  day  the  plaintiff 
by  its  counsel,  Mr.  Berry,  purchased  the  Atkinson  mortgage. 
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then  went  up  to  Neibart  and  placed  one  Beech  in  •charge. 
Berry  delivered  an  order  to  Harrison,   signed  by  Atkinson, 
first    mortgagee,    directing  him  to  turn  over  possession  to 
Berry.     Berry  only  claimed  to  act  for  the  plaintiff,  under  its 
own  and  the  Atkinson  mortgages.     Harrison,  forgetting  ap- 
parently that  he  was  the  agent  of  other  mortgagees  aud  in 
possession  for  them  as  well  as  for  Atkinson,  delivered  posses. 
sioD  to  Beech,  an  employe  of  Berry,   who  remained  in  sole 
charge  until  August  7th.     It  becomes  important,   therefoie, 
to  Ascertain  exactly  what  Beech's  relation  was  toward  the  de- 
fendant Finch,  Van  Slyke,  Young  &  Co.  and  the  intervenors. 
If  Harrison  had  refused  to  surrender  the  possession  he  held 
under  all  the  mortgages  except  Atkinson's,  the  case  would  be 
less  complicated;  but  evidently  he  acted  entirely  under  Atkin- 
son's instructions  and  walked  out.     But  Atkinson  had  no  au- 
thority  to   order  Harrison  to  surrender  any   possession  to 
plaintiff  except  such  as  he  held  under  his  own  mortgage.     He 
had  theretofore  consented  to  and  acquiesced  in  the  joint  posses- 
sion of  the  property  by  Harrison  as  the  agent  of  the  subse- 
quent mortgagees  as  well  as  for  himself,  and  so  long  as  such 
mortgagees  made  no  attempt  to  disturb  his  rights,  his  posi^es- 
sion  and  theirs  was  jointly  maintained  by  their  one  agent.   At- 
kinson could  not  by  his  sole  order  divest  other  mortgagees  of 
their  possession,  for  beyond  looking  after  his  own  interests  he 
had  nothing  to  do  with  their  mortgages  except  by  way  of 
recognition  of  Harrison  as  their  agent  in  possession  with  him. 
Therefore,  Harrison  should  not  have  yielded  to  Beech  any 
possession  other  than  such  as  he  held  for  Atkinson.     But  as 
'  he  did  give  up  to  Beech,  the  question  is  :  ought  his  princi- 
pals, the  mortgagees  other  than  Atkinson,  to  lose  their  priori- 
ties of  lien,  or  should  Beech  be  regarded  as  holding  posses- 
sion for  such  other  mortgagees  as  well  as  for  Atkinson  and 
this  plaintiff  ? 

We  must  remember  that  Berry  well  knew  of  all  these  prior 
mortgages  and  of  the  joint  possession  of  all  the  mortgagees 
under  them,  wliich,  as  heretofore  said,  made  the  instruments 
valid.     Therefore,  when  Berry  purchased  the  Atkinson  mort 
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gage  for  plaintiff  and  plaintiff  went  into  possession  under  it  hr 
substituting  Beech  for  Harrison,  Beech  should  be  regarded 
not  alone  as  a  mortgagee  taking  the  same  possession  Atkinson 
had  under  the  mortgage,  but  as  assuming  that  possession  for 
Atkinson^  s  assignee  recognizing  those  subsequent  mortgagees 
for  whom  Harrison  with  Atkinson's  consent  agreed  to  aet^ 
and  in  whose  right  of  possession  Atkinson  acquiesced  so  long 
as  their  rights  were  subordinate  to  his  own.  It  would  be 
most  inequitable  to  bold  that,  because  Harrison  yielded  to 
Beech  in  the  manner  he  did,  this  plaintiff  had  a  possession  suf- 
ficiently good  under  Atkinson's  mortgage  to  make  that  a  valid 
first  lien  against  the  world,  yet  that  Harrison's  surrender  sub- 
ordinated the  intervenors'  mortgages  to  plaintiff's.  The 
plaintiff  having  taken  its  last  mortgage  as  well  as  the  Atkin- 
son mortgage  with  full  knowledge  of  the  intervenors'  and  de- 
fendants' actual  possession  and  claims,  cannot  ask  to  be  made 
first  lien  holder  thus  affirming  the  possession  of  Harrison, 
(recognized  to  be  as  well  for  others  as  for  Atkinson),  yet  dis- 
affirming that  possession  as  for  other  mortgagees,  in  order  to 
have  its  last  lien  precede  others  superior  to  its  own. 

The  correct,  and  plainly  the  equitable  view  of  the  case  is 
that,  inasmuch  as  plaintiff  knew  of  the  possession  under  the 
preceding  mortgages,  which  were  valid  and  subsisting  liens 
when  Berry  took  possession,  the  priority  of  those  liens  over 
plaintiff's  mortgage  must  be  sustained,  and  that  Atkinson's 
consent  that  Harrison  should  remain  in  possession  for  inter- 
venors and  defendants  never  having  been  withdrawn,  Harri- 
son's substitute  Beech  should  be  treated  as  having  held  for 
plaintiff  by  virtue  of  Atkinson's  priority  under  the  first  mort- 
gage, but  that  he  held  under  the  last  mortgage  as  in  subordi- 
nation to  the  several  other  mortgages  under  which  Harrison 
held  and  which  were  recited  as  subsisting  mortgages  in  the 
plaintiff's  mortgage. 

We  now  advance  to  August  7th,  upon  which  day  Finch, 
Van  Slyke  &  Co.,  defendants,  sued  Burchard  &  Pierse  on 
their  debt  and  attached  the  whole  stock  of  goods  which  had 
been  mortgaged  to  them  by  Burchard  &  Pierse.     Before  pro- 
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eviring  the  writ  of  attachment  Ihey  caused  the  balance  due  on 
the  Atkinson  mortgage  to  be  deposited  with  the  county  treas- 
urer to  the  order  of  the  mortgagee.     Finch,  Van  Slyke  &  Co. 
procured   a  judgment   against   Burchard   &   Pierse   for   the 
amount  of  their  mortgage  $1,917.10.     Under  execution  they 
sold  the  stock  for  $5,372.75.      After  this  present  action  was 
instituted,  plaintiff  accepted  the  $3, 100,   deposited  as  balance 
due  on  the  Atkinson  mortgage.     It  is  contended  that  the  levy 
was  void  because  the  deposit  was  not  made  before  the  property 
Avas  taken,  as  would  seem  to  be  required  by  section  1546, 
page  1071,    Compiled  Statutes,   1887.     This  question,  how- 
ever, becomes  immaterial  inasmuch  as  Finch,   Van  Slyke  & 
Co.  had  no  right  to  attach   until  they   had  exhausted  their 
remedy  by  foreclosure  sale  under  their  mortgage  lien.     This 
has  been  decided  in  the  case  of  Largey  v.    Chapman^    ante^ 
page  563.     But  the  levy  being  void,  should  the  defendants  be 
deprived  of  their  mortgage  lien  ?     We  think  not.     There  was 
no  valid  lien  acquired  by  the  attachment — there  could  not  be 
if  the  mortgage  lien  was   valid  and  subsisting.     That  their 
mortgage  was  valid  has  been  heretofore  decided.     Therefore, 
as  mortgagees  they  were  obliged  to  exhaust  their  mortgage 
security   before   attachment,    and  they  did  not  waive  their 
claims  under  the  mortgage  in  order  to  attach,  unless  estopped 
by  facts  and  conditions  not  appearing  in  this  case.     The  de- 
fendants, therefore,  have  a  right  to  enforce  their  lien  as  the 
first  of  the  mortgages  given  subsequent  to  the  Atkinson  mort- 
gage. 

Finally  we  inquire  whether  defendants  were  trespassers. 
Towards  plaintiff  they  were  not  so  far  as  the  Atkinson  mort- 
gage is  concerned,  because  when  the  plaintiff  accepted  the  de- 
posit of  $3,100  as  fully  liquidating  the  Atkinson  mortgage,  it 
waived  that  question.  But  as  against  these  intervenors'  rights 
and  as  against  the  plaintiff's  lien  under  its  last  mortgage,  de- 
fendants stand  in  a  different  light.  The  possession  of  Beech 
being  a  possession  which  should  avail  all  the  intervenors  as 
well  as  the  other  mortgagees,  when  defendants,  including  the 
defendant  sheriff,  levied  their  attachment  and  sold  the  prop- 
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erty  under  execution  Ihey  were  trespassers,  and  notwithstjuid- 
ing  the  fact  that  Finch,  Van  Slyke  &  Co.  had  rights  as  mort- 
gagees, they  and  the  sheriff  nevertheless  became  liable  to  the 
plaintiff  mortgagee  under  its  last  mortgage  and  the  interven- 
ors^  for  the  value  of  the  property  so  converted.  (Jones  on 
Chattel  Mortgages.  §  448.) 

The  district  court,  we  are  advised,  gave  plaintiff  judgment 
upon  the  ground  that  the  intervenors  never  had  possession, 
hence  had  no  rights.  Under  this  view  the  question  of  the 
value  of  the  property  converted  became  unimportant  as  the 
mortgagors  have  made  no  complaint.  But  under  the  ruling  of 
this  court  the  value  is  material;  therefore,  the  cause  must  be 
sent  back  to  the  district  court  for  re-trial  of  that  question 
alone,  and  for  judgment  thereafter. 

It  being  conceded  by  all  parties  that  the  plaintiff  is  entitled 
to  the  amount  received  by  it  on  payment  of  the  Atkinson 
mortgage,  that  feature  of  the  case  may  be  disregarded,  and 
plaintiff  should  be  allowed  to  retain  the  sum  it  received. 

The  single  point  to  be  re-tried  is  the  value  of  the  property 
at  the  time  of  the  conversion.  When  this  is  determined  by 
the  court,  the  judgment  should  be  that  the  liens  stand  in  the 
order  we  have  decided  they  maintain  to  one  another,  namely, 
first,  plaintiff  Atkinson's  mortgage,  then  defendants'  Finch, 
Van  Slyke,  Young  &  Co.'s  mortgage,  then  the  intervenors' 
mortgages  in  their  respective  orders  and  lastly  the  plaintiff  by 
its  own  mortgage  lien. 

It  should  further  be  adjudged  that  defendants  have  been 
guilty  of  a  conversion,  and  that  although  they  are  entitled  to 
first  be  repaid  the  amount  they  have  paid  on  the  Atkinson 
mortgage,  $3, 100,  and  to  the  amount  of  their  own  mortgage  as 
prior  to  intervenors'  and  plaintiff  Trust  Company's  mortgage, 
yet  after  receiving  the  amount  of  their  said  mortgage,  to- wit : 
11,920,  they  are  liable  to  intervenors  and  Trust  Company  for 
any  sum  in  excess  of  the  amount  of  their  own  mortgage,  to 
the  extent  of  the  value  of  the  property  at  the  time  of  the  con- 
version. 

We  think  that  the  defendants  should  pay  the  costs  of  this 
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appeal.     The  jadgment  is  therefore  reversed  and  the  case  is 
remanded  with  directions  to  proceed  as  above  stated. 

Reversed. 

Pbmberton,  C.  J.,  and  De  Witt,  J.,  concur. 


ON  MOTION  FOR  REHEARING. 

Per  Curiam. — Motion  for  rehearing  is  made  upon  the 
ground  that  the  court  overlooked  the  fact  that  the  value  of 
the  property  sold  was  agreed  to  be  $12,500  by  stipulation  of 
the  parties  at  the  trial,  and  that,  therefore,  the  issue  of  value 
was  eliminated  from  the  case.  But  a  re- examination  of  the 
record  upon  this  point  confirms  us  in  our  opinion  that  the 
(|uestion  of  value  ought  to  be  retried. 

Plaintiff's  complaint  avers  that  when  plaintiffs  took  posses- 
sion of  the  property  described  in  the  chattel  mortgage,  its 
value  was  $12,500.  The  defendants  by  answer  denied  this 
averment,  or  that  the  property  was  of  any  greater  value  than 
$6,000.  The  same  denial  was  made  to  interveners'  allega- 
tions of  value.  This  was  the  condition  of  the  pleadings  as  to 
the  issue  of  value  upon  the  day  of  the  trial.  Upon  that  date 
defendants  filed  an  amended  answer  to  the  plaintiff's  com- 
plaint. In  this  answer  the  defendants  elaborately  set  forth 
the  mortgage  to  themselves,  and  their  contention  that  the 
plaintiff  ought  not  to  be  permitted  to  assert  any  claim  against 
defendants  on  account  of  their  attachment  of  the  goods,  or  to 
receive  any  moneys  '<  of  the  value  of  said  goods  as  found  to  be 
at  the  time  of  the  taking  until  there  shall  have  first  been  de- 
ducted and  awarded  to  defendants  other  than  the  sheriff,  the 
sum  of  $3, 100  so  deposited  by  them  and  received  by  the 
plaintiff,''  etc.  This  pleading  of  the  defendants  amounted  to 
a  contention  for  the  very  rights  which  this  court  in  the  opin- 
ion preserved  to  them,  and  we  think  the  language  used  demon- 
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strates  that  defendants  insisted  on  an  issue  of  the  value.  The 
plaintiff  moved  the  court  to  strike  out  all  such  contentions  of 
defendants,  because  they  were  sham  and  immaterial  and  con- 
stituted no  defense.  The  court  sustained  this  motion.  Just 
when  the  order  in  relation  to  this  motion  was  made  does  not 
clearly  appear.  It  appears,  too,  that  at  the  trial,  on  motion 
of  intervenors,  the  court  struck  out  substantially  the  same 
matter  pleaded  by  the  defendants  in  answer  to  the  complaints 
in  intervention.  The  admission  of  counsel,  made  prior  to  the 
trial,  that  no  proof  need  be  offered  to  sustain  the  allegation  of 
that  paragraph  of  the  complaint  to  the  effect  that  the  value  of 
the  property  was  $12,500,  and  that  at  the  time  of  the  trial 
the  allegation  of  value  was  true  seems  to  have  been  made  for 
the  purposes  of  the  trial  as  the  court  viewed  the  issues  to  be 
tried. 

Under  the  view  we  took  of  the  case,  the  matter  contained 
in  paragraph  B,  which  was  stricken  out,  constituted  proper 
defenses.  The  defendants  could  never  have  meant  to  surrender 
the  issue  of  value  so  long  as  their  defenses  stood  raising  that 
issue.  But  when  the  court  struck  out  the  paragraphs  per- 
taining to  the  value  of  the  property,  it  would  seem  that  proof 
upon  that  issue  then  became  immaterial  because  of  the  ruling 
of  the  court.  Upon  the  argument  of  the  case  in  this  court, 
we  were  advised  by  the  counsel  that  the  district  court  was  of 
the  opinion  that  defendants  and  intervenors  never  had  posses- 
sion of  the  property,  and  that,  therefore,  they  had  no  rights. 
If  such  were  the  views  of  the  district  court  at  the  time  of  the 
trial,  plainly  the  defendants  could  not  rely  upon  the  issue  of 
value  :  therefore  proof  upon  that  issue  may  have  been  dis- 
pensed with  by  an  admission  that,  because  of  the  ruling  of  the 
court,  for  the  purposes  of  that  trial  the  value  might  be  taken 
as  greater  than  the  pleadings  themselves  had  confessed  it  to 
be.  It  is  difficult  for  us  to  believe  from  all  the  pleadings 
filed  and  proceedings  had  and  from  their  brief  filed  herein  that 
the  learned  counsel  for  the  defendants  intentionally  abandoned 
the  issue  of  value,  and  thus  practically  abandoned  their  pleaded 
case;  for,  if  their  defense  of  value  could  prevail,  its  advantage 
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to  them  would  be  to  show  a  value  lower  than  the  amount  of 
the  claims  of  the  plaintiff  and  intervenors. 

The  record  is  not  as  clear  as  it  should  be  as  to  how  the 
stipulation  came  to  be  made,  but,  inasmuch  as  the  issue  of 
value  has  become  so  very  important  under  our  opinion,  and 
was  so  immaterial  in  the  lower  court,  we  do  not  feel  justified 
in  holding  that  any  ambiguities  in  the  record  should  deny  to 
the  defendants  the  opportunity  to  retry  the  issue,  especially 
when  defendants  contend  they  did  not  waive  the  issue  at  all. 

Rehearing  denied.    . 


BENHAM,  Appellant,  v.  THE  LEMHI  MINING,  MIL- 
LING AND  REDUCTION  COMPANY,  Respondent. 

[Submitted  Noyember  18, 1896.   Decided  Noyember  16. 1896.] 

APPBAir-JfWu.^lc<cnt  %ptciS(ea\ion.  of  errors.— A  mere  statement  in  a  notice  of  intention 
to  moye  for  a  new  trial  that  it  is  based  "on  the  ground  of  errors  In  law  occurring  at 
the  trial  and  excepted  to  by  the  plaintiff/'  is  a  wholly  insufficient  speclflcation  of 
errors. 

SAMib—Srr^'r  in  reftuHno  U*  admit  evidence— Insufficiency  of  reeord.— Where  the  record 
on  appeal  does  not  contain  theeyidence  in  chief  introduced  by  the  plaintiff  nor  the 
eyldence  introduced  by  the  defendant,  alleged  error  in  the  refusal  of  the  court  to 
permit  the  plaintiff  to  Introduce  certain  eyldence  in  rebuttal  cannot  be  considered. 

Appeal  from  Second  Jvdicial  District^  Silver  Bow  County. 

AcmoN  to  recover  for  services.  Judgment  was  rendered 
for  the  defendant  below  by  McHatton,  J.     AflSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

By  this  action  plaintiff  seeks  to  recover  of  the  defendant  the 
sum  of  $1,750,  claimed  to  bo  a  balance  due  plaintiff  for  his 
services  as  superintendent  of  the  mining  and  milling  opera- 
tions of  the  defendant  in  Idaho  and  Montana.  The  answer  ad- 
mits the  services,  but  denies  the  value  thereof,  and  also  pleads 
a  counterclaim.  The  replication  denies  the  counterclaim.  The 
case   was  tried  to  the  court   with   a  jury.     A    verdict   was 
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rendered  for  the  defendAQt  and  jddgment  entered  thereon. 
The  plaintiff  appeals  from  the  judgment  and  order  denjiDg  a 
new  trial. 

Stephen  De  Wolfe^  for  Appellant. 

J,   W,  Cotter^  for  Respondent. 

Pemberton,  C.  J. — ^The  respondent  contends  that  this 
court  cannot  consider  the  appeal  in  this  case,  for  the  reason 
that  the  record  nowhere  contains  any  specification  of  errers. 

Plaintiff's  notice  of  intention  to  move  for  a  new  trial  is 
based  '<on  the  ground  of  errors  in  law  occurring  at  the  tiial 
and  excepted  to  by  the  plaintiff.''  An  inspection  of  the 
record  discloses  that  this  is  the  only  attempt  at  any  specifica- 
tion of  errors.  The  record  contains  nowhere  any  other  pre- 
tense of  a  specification  of  errors.  We  are,  therefore,  at  a  loss 
to  determine  from  an  inspection  of  the  record  what  erron 
were  assigned  and  specified  as  grounds  for  a  new  trial  in  the 
court  below,  if  in  fact  any  errors  were  assigned. 

The  principal  ground  of  error  contended  for  in  appellant's 
brief  is  that  the  court  refused  to  permit  the  plaintiff  to  intro- 
duce certain  evidence,  claimed  to  be  rebuttal;  but  the  respond- 
ent says  in  his  brief  that  the  plaintiff  in  opening  the  case,  and 
in  introducing  his  testimony  in  chief,  went  thoroughly  into 
the  case,  including  the  plaintiff's  evidence  and  cause  of  action, 
as  well  as  all  matters  of  the  defense  set  up  in  the  answer,  and 
that  the  evidence  which  plaintiff  sought  to  introduce  under  the 
claim  of  rebuttal  was  substantially  the  same  evidence  which 
the  plaintiff  had  introduced  in  his  evidence  in  chief.  But, 
however  this  may  be,  the  record  does  not  contain  the  evidence 
in  chief  introduced  by  the  plaintiff,  nor  the  evidence  intro- 
duced by  the  defendant,  which  plaintiff  offered  to  rebut,  and 
which  he  complains  that  the  court  would  not  permit  him 
to  do. 

Under  these  circumstances,  if  there  were  in  the  record  suf- 
ficient specifications  of  errors  to  enable  us  to  consider  the  case, 
still  we  could  not  determine  whether  the  evidence  sought  to 
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be  introdaoed,  and  which  was  excluded  by  the  court,  was  re- 
buttal or  not.  Under  these  conditions,  and  in  view  of  the  in- 
sufficient record  in  the  case,  the  presumption  is  that  the  ac- 
tion of  the  court  in  the  matters  complained  of  was  correct. 

We  are,  therefore,  of  opinion  that  the  judgment  and  order 
appealed  from  should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
Hunt,  J.,  concurs.     De  Witt,  J.,  not  sitting. 


MADDOX,  Appellant,  v.  TEAGUE,    Administrator,    et 
AL.  GADDIS,  Intervenor,  Respondent. 

r  Submitted  November  11. 1896.    Decided  December  21, 1896.] 

iNTBBVBifTiON— Joint  mortaaffee^.- Where  one  of  two  Jolni  mortgagees  institutes  an 
action  against  the  sheriff  on  his  official  bond  for  failure  to  pay  over  the  proceeds  of  a 
sale  of  the  mortgaged  property  In  satlsfaetion  of  his  claim,  which  is  alone  sufficient  to 
exhaust  the  penalty  of  the  bond,  the  other  mortgagee,  whose  claim  Is  likewise  un- 
paid, has  such  an  interest  In  the  matter  in  litigation  as  to  entitle  him  to  intervene. 
{MaOdoK  V.  Rader,  9  Mont.  126,  affirmed.) 

Appeal  from  Ninth  Judicial  District^  Meagher  County, 

Action  on  sheriff's  bond.  Judgment  was  rendered  for  the 
plaintiff  and  intervenor  below  by  Henry,  J.  Plaintiff  ap- 
peals from  the  judgment  in  favor  of  the  intervenor.  Af- 
firmed. 

Toole  cfe  Wallace^  for  Appellant. 

Respondent  should  not  have  been  permitted  to  intervene. 
{/lorn  V.  Volcano  Water  Co.,  13  Cal.  62;  Smith  v.  Gale,  144 
IT.  S.  509;  Lewis  v.  Ha/rwood,  28  Minn.  428;  Speyer  v. 
Ihmels,  21  Cal.  287;  Oradwohl  v.  Harris,  29  Cal.  164;  Stich 
v.  Dickenson,  38  Cal.  611;  Pomeroy  on  Rem.  §  423-431;  note 
to  Brown  v.  Sa/ul,  19  Am.  Dec.  181;  Cook  v.  Dillon,  74  Am. 
Dec.  364,  366;  Governs  v.  Hicks.^  12  Ga.  186;  Rhodes  v. 
Booth,  14  la.  675;  2  Am.  &  Eng.  Ency.  of  Law,  467,  g. 
note  3.) 
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Cwrpenter  A  Carpenter^  for  Respondent. 

Gaddis  had  a  right  to  intervene.  (See  cases  cited  in  Maddt^ 
V.  Rader,  9  Mont  131;  see,  also,  Durfee  v.  GrinneU^  69  111. 
371;  1  Beach  on  Mod.  Eq.  Jur.  §  465;  Penzd  v.  Broohraire. 
50  Ark.  105;  CfeJwmv.  Smart,  53  Cal.  742.) 

De  Witt,  J. — We  have  here  another  appeal  in  the  case  in 
which  we  rendered  a  decision,  reported  ante^  page  512.  This 
appeal  is  by  the  plaintiff  below  as  against  the  interyenor 
Gaddis.  Appellant  here  alleges  error  of  the  court  below  in 
allowing  the  intervention  of  Gaddis.  For  a  statement  of  the 
case  see  the  former  decision,  ante^  page  512,  and  also  the  de- 
cision on  the  first  appeal,  9  Mont.  126. 

Gaddis,  the  intervenor  and  respondent  here,  defends  the  ac- 
tion of  the  lower  court  in  allowing  him  to  intervene  upon  two 
grounds.  First :  That  the  allowance  of  intervention  is  now 
the  law  of  the  case,  for  the  reason  that  it  was  decided  in  the 
old  appeal,  9  Mont.  126;  Second:  That  the  decision  upon 
this  question  in  9  Mont,  is  correct  in  law. 

The  decision  upon  the  first  appeal  that  Gaddis  had  a  right 
to  intervene,  was  made  upon  a  stipulation  of  counsel  that  the 
court  should  decide  that  question.  (See  page  136,  9  Mont ) 
A  dissenting  opinion  in  that  case,  however,  contends  that  the 
court  had  no  jurisdiction  to  decide  that  point,  because  no  ap- 
peal had  been  taken  by  the  party  alleged  to  have  been  ag- 
grieved. We  shall  not  now  determine  whether  the  decision 
in  that  respect,  made  by  the  court  on  the  old  appeal,  is  now 
the  law  of  the  case,  because  we  are  of  the  opinion  that  the  de- 
cision was  correct  in  law  and  may  now  be  so  held  as  an  origi- 
nal question.  The  reasons  for  the  correctness  of  the  decision, 
we  are  of  opinion,  are  well  set  forth  in  the  opinion  upon  the 
first  appeal.  (Page  137,  9  Mont.)  See  also  the  authorities 
cited  by  the  respondent  Gaddis  in  that  case.  See,  also,  Co- 
hum  V.  Smart,  53  Cal.  742. 

Upon  the  question  of  division  of  the  proceeds  of  a  mortgage 
securing  several  notes,  we  also  add  the  following  remarks  in 
1  Beach  on  Modern  Equity  Jurisprudence,  §  465. 
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<<  But  the  weight  of  authority,  especially  of  the  more  re- 
cent decisions,  is  that  the  proceeds  should  be  applied  pro  rata 
in  part  payment  of  the  several  notes,  irrespective  of  their 
dates  of  maturity  or  assignment;  and  this  rule  would  seem  to 
be  the  most  equitable,  and  not  less  upon  purely  technical  dis- 
tinctions '^     (See,  also,  cases  cited  in  this  text.) 

We  are  certainly  of  opinion  that  Gaddis — the  third  person — 
had  an  interest  in  the  matter  in  litigation.  The  matter  in 
litigation  was  the  only  security  by  which  he  could  realize  upon 
his  note.  Adopting  the  language  of  Mr.  Pomeroy,  quoted  in 
9  Mont.,  we  think  it  is  true  that  if  the  original  action  of 
Maddox  had  never  been  commenced,  and  Gaddis  had  first 
brought  the  action  as  sole  plaintiff,  he  would  have  been  en- 
titled to  recover  in  his  own  name  to  the  extent,  at  least, 
sought. 

It  is,  therefore,  ordered  that  the  judgment  in  the  case  be 
affirmed. 

Affirmed. 

Pemberton,  C.  J.,  concurs.     Hunt,  J.,  disqualified. 


IN  RE  STEWART'S  ESTATE. 


[Submitted  NoTember  12. 1896.    Decided  Noyember  16, 1896.] 
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ADMixiSTRATioy— 3finorU]/o/  widov>— Right  to  nominate  administrator,— Hecilon  55  of 
tbe  probate  practice  act  (1887)  providing  that  letters  of  administration  must  be 
granted,  first,  to  the  surviving  husband  or  wife,  **or  some  competent  person  whom  he 
or  she  may  request  to  have  appointed,"  preserves  to  a  widow,  who  is  disqualified 
under  section  69  Id,  by  reason  of  minority,  the  right  to  nominate  a  person  legaily 
qualified  to  apply  for  letters  of  administration  and  such  person  Is  entitled  to  be  ap- 
pointed in  preference  to  the  public  administrator. 

SAMiB—5a9n«.— Section  68  of  the  probate  practice  act  (1887)  which  provided  that  *'if  any 
person  entitled  to  letters  Is  a  minor,  letters  must  issue  to  his  guardian  or  any  other 
person  entitled  to  letters  of  administration  In  the  discretion  of  the  court,"  had  appli- 
cation to  minors  generally  other  than  to  a  surviving  husband  or  wife  under  the  age 
of  majority  yet  old  enough  to  lawfully  contract  the  marital  relation.  As  to  minors 
sustaining  such  relationship  the  statute  giving  the  right  to  nominate  is  special  and 
controls. 

Appeal  from  Fourth  Judicial  DUtricty  Missoula  CovMy, 
Petition   for  letters  of  administration.     Orders  granting 
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the  petition  of  the  public  administrator  and  denying  the  peti- 
tion of  a  person  nominated  by  the  decedent's  widow  were 
made  by  Woody,  J.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

John  P.  Stewart  died  intestate  at  Missoula  county,  on  March 
24th,  1895.  He  left  an  estate  valued  at  about  $15,00fJ. 
There  survived  him  his  wife,  aged  sixteen  years,  and  one 
minor  child.  On  March  30th,  1895,  the  public  administrator 
petitioned  for  letters  of  administration.  On  April  4th,  there- 
after, John  M.  Keith,  the  appellant  herein,  filed  a  protest 
against  the  right  of  the  public  administrator  to  letters,  based 
upon  the  ground  that  the  decedent  left  a  widow,  Mar? 
Stewart,  residing  in  Missoula  county,  who  in  writing  had 
especially  named  and  requested  that  the  said  Keith  be  granted 
letters  of  administration.  Regular  application  for  letters  was 
made  by  Keith.  Upon  April  1,  Mrs.  Stewart  filed  a  written 
consent  and  request  that  Keith  be  appointed  administrator  of 
the  estate  of  her  deceased  husband,  and  she  expressly  waived 
her  right  as  his  wife  to  qualify,  in  favor  of  said  John  M. 
Keith.  The  court  overruled  the  objections  of  Keith  and 
denied  his  petition  for  letters,  and  ordered  that  letters  of  ad- 
ministration should  issue  to  W.  B.  Brooks,  the  public  admin- 
istrator. Keith  duly  excepted  and  appeals  to  this  court  from 
the  judgment  and  order  rejecting  his  petition  for  appointment 
and  allowing  the  petition  of  Brooks,  and  from  the  order  ap- 
pointing Brooks  administrator  of  the  estate. 

Marshall  cfe  Corbetty  for  Appellant. 

Hunt,  J. — The  point  for  decision  is  this :  Which  has  a 
better  legal  right  to  administer  the  estate  of  the  deceased. 
Brooks,  as  public  administrator,  or  Keith,  in  whose  favor  the 
widow  relinquished  any  rights  she  may  have  had  \ 

The  sections  of  the  Probate  Practice  Act,  Compiled  Stat- 
utes, 1887,  applicable  to  the  controversy,  are  as  follows  : 

Section  55.      '^Letters  of  administration  on  the  estate  of  a 
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person  dying  intestate  must  be  granted  to  some  one  or  more 
of  the  persons  hereinafter  mentioned,  who  are  respectively 
entitled  thereto,  in  the  following  order  : 

'  'First.  The  surviving  husband  or  wife,  or  some  competent 
person  whom  he  or  she  may  request  to  have  appointed. 

'  'Second.     The  children. 

'  'Third.     The  father  and  mother. 

"Fourth.     The  brothers. 

"Fifth.     The  sisters. 

'  ^Sixth.     The  grandchildren. 

"Seventh.  The  next  of  kin  entitled  to  share  in  distribution 
of  the  estate. 

"Eighth.     The  public  administrator. 

"Ninth.     The  creditors. 

"Tenth.     Any  person  legally  competent. 

'  'If  the  decedent  was  a  member  of  a  co-partnership  at  the 
time  of  his  death  the  surviving  partner  must  in  no  instance  lie 
appointed  administrator  of  the  estate.  And  provided  further, 
that  no  person  who  is  not  a  resident  of  this  state  shall  be  ap- 
pointed administrator,"  etc. 

Section  59.  "No  person  is  competent  to  serve  as  adminis- 
trator or  administratrix,  who,  when  appointed,  is 

'  'First.     Under  the  age  of  majority. 

'  'Second.     Convicted  of  an  infamous  crime. 

"Third.  Adjudged  by  the  court  to  be  incompetent  to  exe- 
cute the  duties  of  the  trust  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding  or  integrity.'' 

The  respondent's  contention  must  be  that,  where  the  widow 
is  a  minor,  she  is  necessarily  incompetent  to  serve  herself, 
and  that  inasmuch  as  she  is  incompetent  to  serve  herself, 
»he  is  also  incompetent  to  name  some  competent  person  whom 
she  may  request  to  have  appointed.  But  we  do  not  think 
this  contention  can  be  sustained.  The  first  right  to  administer 
is  granted  to  the  surviving  husband  or  wife;  yet  it  might 
often  happen  that  such  survivor  would  be  by  non-residence, 
or  other  disqualification,  incompetent  to  serve.  But  the  stat- 
ute, as  if  made  especially  to  cover  such  a  contingency,  gives 
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to  the  surviving  husband  or  wife  the  right  to  name  some  com- 
petent person  who  can  serve.     This  right  of  the  surviving 
husband  or  wife  to  nominate  is  not  made  dependent  upon    the 
competency  to  serve  of  the  person  occupying  such   relation- 
ship.    It  is  a  right  of  nomination  given  by  virtue  of  the  fact 
that  the  person  who  exercises  it  stands  in  the  relationship  of 
surviving  husband  or  wife;  it  is  independent  of  the  compe- 
tency of  such  husband  or  wife  himself  or  herself,    to   serve. 
The  person  named  for  appointment  by  such  surviving  husband 
or  wife  must  be  legally  qualified  as  required  by  section   59, 
above  quoted.      But  we  must  not  lose  sight  of  the  distinction 
between  the  right  to  name  the  one  who  shall  serve,   and  the 
competency  of  the  person  who  does  serve,  for  the  distinction 
makes  the  case  simple. 

A  question  analogous  to  this  arose  in  Estate  of  Cotter^  54 
Cal.  215,  where  statutes  like  the  provisions  of  the  Montana 
code  were  construed.  In  that  case  the  wife  was  a  non-resi- 
dent. She  requested  that  letters  be  granted  to  one  Thomas 
Crane,  a  competent  person.  The  public  administrator  ob- 
jected and  claimed  he  had  a  right  to  administer  the  estate. 
The  court  held  that  the  statutes  prevented  anyone  from  serv- 
ing who  was  a  non-resident  of  the  state,  and  the  wife,  being  a 
non-resident,  could  not  serve,  but  that,  although  she  could 
not  act  as  administratrix,  yet  the  law  did  not  deprive  her  of 
the  right  to  name  some  one  who  could  act,  provided  always, 
the  person  suggested  by  her  was  competent  to  serve.  The 
court  in  that  case  said  : 

*'  The  statute  does  not  make  the  right  of  the  surviving  hus- 
band or  wife  to  nominate  depend  upon  the  matter  of  residence, 
and  there  would  be  no  reason  in  such  requirement.  There 
may  be,  and  doubtless  are,  however,  very  good  reasons  for 
the  provision  which  declares  that  no  person  shall  serve  as  ad- 
ministrator or  administratrix  who  is  not  a  bonu  fide  resident 
of  the  state;  but  this  inhibition,  and  the  reasons  for  it,  only 
goes  to  the  right  of  the  non-resident  surviving  husband  or 
wife  to  serve  in  that  capacity,  and  does  not  abridge  or  conflict 
with  the  right  expressly  conferred  by  section  1365  upon  the 
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*^  competent  person  whom  he  or  she  may  request  to  have  ap- 
pointed. ' ' 

A  like  construction  of  the  statutes  of  California  was  adopted 
In  re  Stevenson^  72  Cal.  164.  Both  of  these  decisions  were 
expressly  affirmed  in  Estate  of  Dorris^  deceased,  93  Cal.  611. 
In  the  latter  case  the  court  recognize  the  policy  of  the  law 
that  the  surviving  husband  or  wife  shall  have  administrative 
control,  if  desired,  and  that  therefore  such  survivor,  or  his  or 
her  nominee,  if  competent  and  fit,  has  an  absolute  right,  i^ln 
re  Bedell,  97  Cal.   339.) 

There  was  a  statute  of  Montana,  section  58,  Probate  Prac- 
tice Act,  Compiled  Statutes  of  1887,  which  provided  that  if 
the  person  entitled  to  letters  is  a  minor,  letters  must  issue 
to  his  guardian  or  any  other  person  entitled  to  letters  of  ad- 
ministration in  the  discretion  of  the  court.  But  we  think  that 
statute  applies  to  minors  generally  other  than  to  a  surviving 
husband  or  wife  under  the  age  of  majority,  yet  old  enough  to 
lawfully  contract  the  marital  relation.  As  to  minors  sustain- 
ing such  marital  relationship,  the  statute  giving  the  right  to 
nominate  is  special  and  controls. 

The  order  of  the  district  court  is  reversed  and  the  cause  re- 
manded with  directions  to  deny  the  application  of  Brooks  for 
letters  of  administration,  and  to  grant  the  petition  of  appel- 
lant Keith  for  letters,  if  he  is  a  competent  person. 

Reversed. 

Pemberton,  C.  J.  concurs.      De  Witt,  J.,  not  sitting. 
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ABANDONMENT, 
or  water  right,  see  Water  Rigmth,  7, 8, 0. 

ADVERSE  POSSESSION. 

Of  water  right,  see  Water  Rights.  6. 

Whftre  entry  not  made  under  paper  title,  see  Ejectment.  I. 

ADMINISTRATORS, 
bee  Executors  and  Admikirtratoks. 

AGENCY. 
See  Principal  and  Agent. 

AGREED    CASE. 
Uncontradicted  testimony  becomes  in  effect,  see  Appeal,  11. 

AMENDMENTS. 

Allowance  of,  during  trial,  see  Trials,  2. 
Allowance  of,  after  case  remanded,  see  Appeat^  G. 
Not  objected  to,  review  of,  see  Appeal,  9. 
To  statement  of  election  contest,  see  Elections,  2.  s. 
To  notice  of  motion  for  new  trial,  see  New  Trial.  5, 6. 

APPEAL. 

See  New  Trial. 
By  executrix  from  order  of  partial  distribution.- see  Executors  and  Apmimstha- 
TORS.  8, 4. 

1.  Under  section  2321.  Penal  Code,  providing  that  upon  an  appeal  taken  by  tlie  defend- 
ant from  a  judgment  the  court  may  review  any  intermediate  order  or  ^'ruling  Involv- 
ing the  merits  or  which  may  have  affected  the  judgment,"  rulings  of  the  trial  court 
upon  matters  of  law  in  the  exclusion  or  admission  of  testimony  during  the  progress 
of  the  trial  may  be  brought  before  this  court  by  bills  of  exception  on  an  appeal  from 
the  judgment  without  a  motion  for  a  new  trial;  but  this  section  does  not  permit  the 
review,  on  an  appeal  from  the  judgment  only,  of  matters  embraced  within  any  of  the 
cases  for  which  a  new  trial  may  be  granted  under  section  2192,  id.,  except  errors  in 
I  he  decision  of  questions  of  law  during  the  trial,  which  may  be  reviewed  either  by 
appeal  from  the  judgment  or  from  an  order  denying  a  motion  for  a  new  trial.  ( State 
y.  Whaley,  16  Mont.  594,  distinguished.) -State  y, O'Brien,  1. 

2.  A  bill  of  exceptions  imports  verity,  and,  it  being  the  duty  of  the  trial  judge  not 
merely  to  sign  what  is  presented  as  a  bill  of  exceptions  but  to  examine  it  and  make 
it  conformable  to  the  facts,  the  appellate  court  will  assume  that  a  bill,  certified  by 
the  judge  to  contain  all  the  evidence  bearing  upon  the  exception  taken,  is  correct.— 
Id. 

3.  Where  an  appellant's  only  appearance  in  the  supreme  court  is  by  the  brief  of  an  at- 
torney who,  since  the  appeal,  has  been  disbarred  for  dishonorable  and  unprofessional 
conduct,  the  appeal  will  not  be  considered  and  the  judgment  therefore  affirmed.— 
Engetaer  v.  Northern  PaHfic  R.  R,  Co.,  81. 

(t50l) 
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4.  The  supreme  court  will  decline  to  consider  a  brief  filed  by  an  attorney  who  has  beeo 
disbarred  since  the  taking  of  the  appeal.— Stebbfnn  v.  MarrU^  &2. 

5.  Possible  error  in  the  admission  and  exclusion  of  testimony  as  to  assays  of  ores.  Is  not 
ground  for  reyersal  where  the  value  of  the  ores  was  considered  by  the  Jury  aod  their 
finding  upon  the  matter  was  not  attacked.  (Merchata'H  National  Bank  r,  Grettt- 
hfM)d,  16  Mont.  896,  cited. )~-OaM€rf-  y.  Bla4ih\  36. 

6.  In  an  equity  action  where  the  complaint  defectiyely  states  what  may  be  a  good  cause 
of  action  and  a  demurrer  to  the  complaint  is  sustained  for  ambiguity,  and  the  plain- 
tiff 's  counsel  elects  to  stand  on  the  complaint,  but  after  an  appeal  is  taken  Is  dis- 
barred from  practice,  the  supreme  court  under  such  circumstances,  while  approving 
the  ruling  of  the  lower  court,  will  remand  the  case  with  leave  to  amend.— itjran  r. 
Speith,  46. 

7.  The  appellate  oourt  will  not  review  remarks  made  by  the  prosecuting  attorney  in 
argument  to  the  jury,  and  claimed  to  have  been  prejudicial  to  the  defendant,  where 
no  objections  were  made  at  the  time  and  the  court  was  not  re<tuested  to  Instruct  the 
Jury  to  disregard  them.    (State  t.  Biggerntaff,  n  Mont.  510,  cited.)— State  v.  Gay.  51. 

s.  In  an  action  for  damages  for  removing  timber  from  respondent's  land  where  the  jury 
returned  a  verdict  of  $MX)  in  two  items,  one  for  teoo,  the  value  of  the  timber,  and  one 
for  $200  the  damages  to  the  land,  and  a  new  trial  was  directed  on  appeal  because  the 
appellate  court  was  unable  to  determine  to  what  extent  elements  upon  which  the 
proof  was  legally  insufficient  entered  into  the  latter  finding,  the  Judgmeut  will  be 
niodlfled  on  rehearing  by  reduehig  it  $300  upon  the  offer  of  the  respondent  to  wholly 
remit  that  portion  of  the  verdict.— iVelson  v.  Big  BlaekJot»t  M.  Co^  125. 

9.  The  allowance  of  an  amendment  to  a  pleading,  not  objected  or  excepted  to  at  the 
time,  will  not  be  reviewed  on  appeal.— <San/ord  v.  NeioeU,  126. 

10.  A  statement  on  appeal  containing  ihe  evidence  and  the  exceptions  saved  by  the  ap- 
pellant is  a  part  of  the  Judgment  roll  and  where  no  motion  for  a  new  trial  Is  made,  or 
appeal  taken  within  sixty  days,  the  errors  alleged  in  the  bills  of  exceptions,  con- 
tained in  the  statement  may  be  reviewed  on  an  appeal  from  the  Judgment  taken 
\^ithin  one  year  after  the  rendition  thereof.  {Lochey  v.  Hanky,  4  Mont  46S;  Tteeil  v. 
TwelU  6  Mont.  19:  Kldmchmidt  v.  Tier,  6  Mont.  128,  reviewed  and  explained.)  -£01- 
crson  V.  Eldnradit  D.  Co.^  247. 

11.  Where  neither  the  testimony  offered  by  the  plaintiff  and  defendant  is  contradicted 
by  the  adverse  party,  the  testimony  before  the  court  becomes  virtually  an  agreed 
statement  of  facts  and  as  such  is  properly  a  part  of  the  Judgment  roll.  {Hartman  v. 
Smith,  7  Mont.  9,  cited.)— 7d. 

12.  Where  there  is  no  conflict  in  the  evidence  and  the  court  directs  a  verdict  and  decides 
the  case  either  for  plaintiff  or  defendant  this  is  equivalent  to  a  judgment  of  non-suit 
and  reviewable  as  such  on  appeal.  (McKay  v.  Montana  Union  Ry.  t  o.,  13  Mont.  15; 
Creek  v.  McMantw,  13  Mont.  152,  cited.)— Id. 

13.  The  ruling  on  a  motion  for  a  non-suit  may  be  reviewed  either  on  motion  for  a  new 
trial  or  on  an  appeal  from  the  Judgment.  [KleinschmidU,  v.  Afc^adretcw,  117  U.  S. 
282;  McKay  v.  Mtmtana  Union  Ry.  Co.,  18  Mom.  15.  cited.)— Id. 

14.  A  specification  of  error  in  the  statement  on  appeal  tliat  "The  court  erred  in  overrul- 
ing and  denying  plaintiff 's  motion  for  judgment  at  the  close  of  defendant's  case"  is 
sufficient  to  permit  a  review  of  the  ruling.— Id. 

15.  Questions  as  to  misjoinder  of  parties  and  that  several  actions  are  improperly  united 
will  not  be  considered  on  appeal  when  the  demurrer  was  not  specific  and  the  defend- 
ants answered  after  it  was  overruled.- I^rcrei/  v.  Bartlett,  265. 

16.  Th«  dismissal  of  an  action  is  in  effect  a  final  Judgment,  and  where  a  motion  for  a  non- 
suit is  granted  and  an  order  made  dismissing  the  action  and  giving  Judgment  for 
costs,  an  appeal  will  lie  from  such  order,  as  a  Judgment.— IfvZter  Lumber  Co.  v.  Firt- 
man^a  F.  In<.  Co,,  282. 

17.  A  specification  of  error,  which  states  that  the  court  misdirected  the  Jury  in  a  material 
matter  of  law,  by  giving  to  the  jury  certain  instructions,  described  by  number,  be- 
cause said  instructions  did  not  state  the  law  correctly  and  were  not  applicable  to  the 
case,  is  too  general  to  iiermit  the  review  of  the  instructions  on  appeal.  ( Wood»  v. 
Berry,  7  Mont.  196,  cited.)— if/ote  v.  Mown,  862. 

18.  Krror,  if  any,  in  sustaining  an  objection  to  a  (|uestion  is  harmless  where  the  witness 
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had  previously  answered  substantially  the  same  qnestioo  without  objection.— Cannon 
V.  Lewis,  402. 

10.  An  assig^ent  of  error  as  to  the  admission  of  testimony  will  not  be  considered  on 
appeal  where  the  appellant  falls  to  point  out  the  testimony  in  his  brief  by  reference 
to  the  page  in  the  transcript.— Con^don  v.  Otds,  487. 

'JO.  A  motion  to  strike  out  a  portion  of  a  replication  as  being  a  departure  from  the  com- 
plaint will  be  held  to  have  been  properly  oyermled  where  the  motion  failed  to  point 
out  in  what  the  alleged  departure  consisted.— Jfaddoz  ▼.  Teagutt  612. 

21.  Objections  to  testimony  on  the  trial  which  fail  to  point  out  the  grounds  upon  whldi 
the  objections  are  made  will  not  be  considered  on  appeal.  {StaU  ▼.  Black,  lo  Mont. 
148,  cited.)— Id. 

22.  Where  the  record  on  appeal  does  not  contain  the  evidence  In  chief  introduced  by  the 
plalntiif  nor  the  evidence  introduced  by  the  defendant,  alleged  error  in  the  refusal  of 
the  court  to  permit  the  plaintiff  to  introduce  certain  evidence  In  rebuttal  cannot  be 
considered.— Ben/ioin  v.  Lemhi  M,  M.  A  R.  Co.,  591. 

ASSIGNMENT. 

Assignee  of  contract  may  set  up  fraud,  see  Fraud,  4. 

Where  one  to  whom  money  is  to  become  due  upon  the  performance  of  a  contract  gives  a 
creditor  an  order  on  the  debtor  for  the  money,  to  be  paid  when  due.  this  is  an  equit- 
able assignment  of  property  to  be  acquired  in  the  future,  creating  in  the  creditor  an 
interest  In  the  fund  which  equity  will  enforce,  though  the  debtor  did  not  accept  the 
order  or  assent  to  the  transfer.— If erc/uin^s  and  Jf .  Nat.  Bank  v.  Barnes,  335. 

ASSIGNMENT  FOR  BENEFIT  OF  CBEDITOKS. 

1.  An  assignment  for  the  benefit  of  creditors  which  empowers  the  assignee  to  sell  and 
dispose  of  the  assigned  property  as  he  may  deem  best,  either  for  cash,  or  on  time,  or 
for  credit.  Is  fraudulent  and  void  as  to  creditors.— JRo8en«it«in  v.  Coleman,  458. 

2.  Section  231,  Fifth  Division  of  the  Complied  Statutes  making  the  question  of  fraudu- 
lent Intent  in  all  conveyances  one  of  fact  and  not  of  law.  dotfs  not  preclude  the  court 
from  adjudging  fraudulent  an  assignment  which  on  its  face  permits  the  assignee  to 
sell  on  credit,  since  an  intention  to  hinder,  debiy  and  defraud  creditors  is  a  necessary 
legal  Inference  from  a  provision  permitting  credit  sales,  and  is  as  conclusive  upon  the 
assignor  as  if  he  had  fn  express  terms  admitted  a  fraudulent  Intent.— /d. 

ATTACHMENT. 

Action  against  garnishee  by  Judgment  creditors,  see  Judgment,  12. 
By  mortgagee,  see  Chattel  Mortoaobs,  6, 7. 

1.  Where  acreditor  holding  a  Junior  attachment  on  defendant's  property.  Intervened 
in  the  action  of  the  prior  attaching  creditor  against  the  defendant  and  alleged  that 
notes  sued  on  by  the  original  plaintiff  were  given  the  defendant  company  as  the  con- 
sideration for  the  pretended  purchase  by  It  of  the  plaintiff 's  stock  in  the  company, 
and  were  void,  a  finding  that  the  notes  were  not  given  for  the  stock,  but  for  real  and 
))ersonai  property  sold  by  tiie  plaintiff  to  the  defendant  company,  is  supported  by 
evidence  that  at  tiie  time  of  the  organization  of  the  company,  the  capital  stock  of 
which  consisted  of  150,000  shares,  the  tiiree  trustees  Issued  to  themselves  each  one 
share  of  the  capital  stock  of  the  company  and  a  certificate  for  the  balance  of  the 
stock  to  the  plaintiff,  upon  which  was  endorsed  an  assignment  transferring  the  stock 
to  the  company,  which  plaintiff  immediately  signed  and  redelivered;  that  the  trans- 
action was  at  the  request  of  the  trustees  and  done  for  their  accommodation  and 
wholly  without  consideration,  and  that  thereafter  the  defendant  company  purchased 
of  the  plaintiff  real  estate  and  personal  property,  paying  therefor  part  cash  and  the 
l)alance  In  the  notes  sued  on  with  125,000  shares  of  its  capital  stock  as  collateral 
security.— Par fterrj/  v^  Wood»m  Sheep  Co.,  817. 

2.  A  finding  that  the  claim  of  an  attaching  creditor,  for  which  the  defendant  company 
had  issued  stock  as  collateral  security,  was  not  secured  by  any  mortgage,  lien  or 
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pledge  upon  real  or  personal  property,  at  the  time  of  the  commencement  of  bis  at- 
tion,  is  supported  by  eyidenoe  Uiat  the  defendant  company  was  then  In  debt  S88.0W 
with  assets  estimated  at  from  125.000  to  $49,000;  that  plaintiff,  prior  to  beglnnlAS  snlL 
mailed  the  stock  which  he  considered  of  no  value  to  the  company's  presldeat;  that 
the  latter  was  then  absent  from  the  state,  and  the  stock  was  re-mailed  to  plaintiff  by 
another  person  who  appeared  to  represent  the  president  of  the  company,  and  was 
received  by  a  person  in  plaintiff 's  office  and  never  actually  returned  to  plaintiff;  that 
on  the  return  of  the  company's  president  the  stock  was  delivered  to  him  and  re- 
tained without  objection.  In  such  case  the  plaintiff  could  waive  his  rights  to  the 
pledge  of  the  stock  as  security  for  his  debt  and  attach  the  defendant's  property.— id 

3.  An  officer,  who,  upon  the  instructions  of  a  judgment  creditor,  garnishees  a  debt  doe 
to  the  judgment  debtor  and  applies  on  the  execution  money  received  from  the  gar- 
nishee, who  paid  it  over  without  objection,  is  not  Ihible  therefor  in  an  action  for 
money  had  and  received  to  another  creditor  to  whom  the  judgment  debtor  hadgiveo 
an  order  on  the  garnishee  for  the  money  prior  to  the  garnishment,  though  he  Is  noti- 
Hed  by  the  latter  of  his  claim  to  the  debt,  both  before  and  after  receiving  the  money 
from  the  garnishee.— Jfercftan/«  d-  Minen*  National  Bank  v.  Bamen,  385. 

4.  The  admission  by  a  garnishee  of  an  indebtedness  to  a  judgment  debtor  and  payment 
of  the  money  to  the  officer  levying  the  writ,  does  not  relieve  him  from  liability  to  one 
to  whom  the  judgment  debtor  had  transferred  his  claim  prior  to  the  garnishment 
and  with  the  knowledge  of  the  garnishee.— Jd. 

5.  Under  section  200  of  the  Code  of  Civil  Proce<1ure  (1887)  providing  that  the  defendant 
in  an  attachment  may  apply  on  motion,  upon  reasonable  notice  to  the  plaintiff,  to  the 
court  in  which  the  action  is  brought,  that  the  attachment  be  discharged  on  the  ground 
that  the  writ  was  improperly  Issued,  both  the  notice  and  motion  should  speclflcally 
state  the  grounds  upon  which  the  motion  is  based.  The  plaintiff  cannot  be  required 
to  resort  to  an  affidavit  filed  in  support  of  the  motion  in  order  lo  determine  the 
grounds  upon  which  the  defendant  may  be  intending  to  rely.— Oma/ia  Uphoistering 
Co.  V.  Chauvin  Fant  F.  Co.,  468. 

6.  On  motion  to  discharge  an  attacliment  on  the  ground  that  the  writ  was  improperly 
Issued,  it  is  not  within  the  scope  of  the  inquiry  to  try  tlie  merits  of  the  main  action. 
iyewell  V.  WhUwetl,  16  Mont.  243,  cited.)— Id. 

7.  A  surety  on  a  promissory  note  whose  liability  has  been  secured  by  a  chattel  mortgage 
cannot,  upon  being  obliged  to  pay  the  note,  waive  the  mortgage  security  and  procee<l 
by  attachment  against  his  principals  to  recover  the  debt,  but  must  foreclose  the  morr 
gage  as  required  by  section  358  of  the  Code  of  Civil  Procedure  (1887)  relating  to  tlic* 
foreclosure  of  mortgages  and  providing  that  '*there  shall  be  but  one  action  for  the 
recovery  of  any  debt,  or  the  enforcement  of  any  rights,  secured  by  mortgage  upon 
real  or  personal  property,  which  action  shall  be  in  accordance  with  the  provisions  of 
this  chapter."  [Parberry  v.  IToodwn  Sheep  Co,,  anU,  817.  distinguished.)  But  this 
decision  does  not  affect  the  question  of  enforcing  the  debt  by  exercising  a  power  of 
sale  contained  in  the  mortgage.  {First  National  Bank  v.  Bell  S,  <t  C  M.  Co.,  $ 
Mont.  32.  cited.)— iarflrei/v.  Chapman,  B63. 

8.  The  plaintiff  in  attachment  being  required  to  make  an  affidavit  stating  that  the  debt 
is  not  secured  by  a  mortgage,  lien  or  pledge  upon  real  or  personal  property,  or,  if  so 
secured,  that  the  same  has  become  insufficient  by  the  act  of  the  defendant  or  by  any 
means  has  become  nugatory,  a  judgment  on  the  pleadings  for  the  defendant  In  an 
attachment  suit  is  proper  wliere  the  answer  alleged  that  the  indebtedness  was  se- 
cured by  a  chattel  mortgage  which  had  never  been  foreclosed,  and  there  was  no  aver- 
ment in  reply  that  the  security  had  become  nugatory  or  tliat  it  had  become  insuf- 
ficient by  the  acts  of  the  defendants.— id. 

ATTORNEY. 

Appearance  through  disbarred,  see  Appkal,  8,  4. 

Remarks  of,  in  argument,  see  Appeal,  7. 

Complaint  hi  action  by,  see  Pleading,  i. 

Fees  on  lien  foreclosure,  not  recoverable  in  supreme  court,  see  Mrchanic'8  Liens,  3. 
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auction  sale. 

Of  mortgaged  chattels,  liability  of  sherUI  for  credit  sales,  see  Shrriff,  i. 

BONDS. 

Of  county,  limit  of  indebtedness,  see  Counties,  l,  2. 
Official,  see  County  Assessor,  1, 2, 3. 

BRIDGE. 
Liability  of  city  for  repairs  of,  see  Streets  and  Highways,  i. 

BRIEFS. 
Must  refer  to  pages  In  transcript,  see  Appeal,  19. 

BUILDING  AND  LOAN  ASSOCIATION. 
Action  against,  to  recover  subscription,  see  Corporations,  6, 6. 

CERTIORARI. 

Order  directing  special  administrator  to  pay  claim,  reviewable  on,  see  Executors 
AND  Administrators,  9. 10. 

The  issuance  of  an  execution  by  a  justice  of  the  peace  is  a  Judicial  act  and  where  he  has 
inserted  In  the  writ  the  name  of  one  who  is  a  stranger  to  the  Judgment,  eertl/trari 
will  lie  to  review  his  act  on.  In  such  case  an  action  in  trespass  for  damages  is  not  a 
speedy  or  adequate  remedy,  nor  would  the  relator  be  required  to  move  In  the  justice 
court  that  the  execution  be  set  aside.— iState  ex,  rel.  Simpson  v.  Votaw,  270. 

CHATTEL  MORTGAGE. 

Foreclosure  of,  liability  of  sheriff  for  credit  sale,  see  Sheriffs,  1. 
Waiver  of  security  in  attachment,  see  Attachment,  7,  8. 
Intervention  by  joint  mortgagee,  see  Intervention,  8. 

1 .  Section  5182  of  the  Political  Code  providing  that  the  repeal  of  the  old  statutes  should 
not  * 'abridge,  abolish  or  impair  any  vested  right,  nor  should  such  repeal  change  the 
force  and  effect  of  any  act  done  or  judgment  rendereil,"  preserved  rights  founded 
upon  past  transactions,  and  therefore  the  chattel  mortgage  law  of  the  code  of  1895 
could  not  affect  chattel  mortgages  given  prior  to  its  adoption  so  as  to  exchange  their 
priorities  as  fixed  by  the  former  law.— CTiicofiro  Title  &  Trwt  Co,  v.  O'Marr,  668. 

2.  Where  one  holding  a  first  mortgage  upon  a  stock  of  merchant  ise  enters  into  posses- 
sion of  the  stock  and  conducts  the  business  through  an  agent  and  thereafter  the 
mortgagor  executes  other  mortgages  upon  the  same  stock,  and  the  agent  for  the 
senior  mortgagee  consents  to  act  and  does  act  as  agent  for  the  junior  mortgagees 
also,  the  possession  of  the  agent  then  l)ecomes  the  joint  possession  of  all  the  mort- 
gagees, in  which  case  the  purchase  of  the  senior  mortgage  by  one  holding  the  last 
mortgage,  with  knowledge  that  the  agent  was  holding  under  all  the  preceding  mort- 
gages, and  the  substitution  of  his  own  agent,  to  whom  possession  was  surrendered, 
does  not  operate  to  subordinate  the  Intermediate  mort^ges  to  the  Hen  of  the  last 
mortgage,— Id. 

3.  The  invalidity  of  a  chattel  mortgage  as  against  third  parties,  arising  from  a  defective 
affidavit,  is  cured  by  the  mortgagee  taking  actual  possession  of  the  mortgaged  goods 
before  the  acquisition  of  rights  by  such  third  parties.  {Leopold  v.  Silverman,  7 
Mont.  266,  cited;  Marcum  v.  Coleman,  10  Mont.  78;  MUbum  Manufacturing  Co.  v. 
Johnson,  9  Mont.  542,  distinguished.)— id. 

4.  A  description  of  mortgaged  property  as  "the  freighting  outfit  of  B.  F.  &  P.  consist- 
ing of  sixteen  head  of  horses,  all  freight  wagons  and  harness,  being  same  prope  ty 
described  in  mortgage  given  to  First  National  Bank  of  Nelhart,  Montana,  and  bear- 
ing same  description.   This  mortgage  subject  to  the  mortgage  of  First  National 
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Bank  aforesaid  for  $1,600,  kept  in  Neiliart  and  on  roal  freighting,  more  itartlculJU'ljr 
described  as  follows."— Is  sufficient  not  only  as  between  the  parties  to  the  morCsa^e 
but  as  to  third  parties  as  well,  without  a  more  specific  description  being  added  after 
the  words  "as  follows."— Id. 

5.  The  insertion  in  a  chattel  mortgage  of  a  more  particular  description  of  the  propeitr. 
made  by  the  mortgagee's  attorney  after  the  mortgage  had  been  executed  and  ac- 
knowledged by  the  mortgagors,  but  with  their  express  consent,  does  not  render  the 
mortgage  void  as  against  third  parties  where  no  rights  interrened,  and  the  deacrlp^ 
lion  as  given  at  the  time  of  execution  of  the  mortgage  was  sufficient  without  furtlier 
partlcularlzation.— Id. 

6.  A  creditor  whose  debt  is  secured  by  a  mortgage  has  no  right  to  proceed  against  hU 
debtor's  property  by  attachment  until  his  mortgage  security  has  been  exhausted  by 
foreclosure,  but  the  fact  that  an  attachment  Is  issued  under  such  circumstances  does 
not  operate  as  a  waiver  of  the  mortgage  lien  in  the  absence  of  the  facts  ereatliiK  an 
estoppel.    (Laroey  v.  Chapman,  ante,  page  563,  cited.)— Id. 

7.  Where  a  creditor  holding  a  chattel  mortgage  upon  a  stock  of  merchandise,  upon 
which  there  is  a  prior  mortgage  and  also  several  mortgages  subsequent  to  bis.  de- 
posits the  amount  of  the  prior  mortgage  with  the  ooimty  treasurer  as  permitted  by 
statute,  and,  disregarding  the  subsequent  mortgages  which  were  valid  liens,  attaches 
the  property  and  sells  it  under  execution,  he  and  the  sheriff  are  trespassers  and 
liable  to  the  subsequent  mortgagees  for  the  value  of  the  property  so  converted  In  ex- 
cess of  the  amount  of  his  own  mortgage.— Id. 

s,  A  motion  for  rehearing  in  such  case  made  upon  the  groimd  that  the  value  of  the 
property  sold  under  the  defendant's  execution  was  stipulated  on  the  trial  to  be  Slz.- 
600,  and  for  that  reason  a  new  trial  for  the  purpose  of  determining  the  value  of  the 
property  converted  was  unnecessary,  will  be  denied  where  it  appeared  from  the 
record  that  the  court  struck  out  the  defendant's  allegations  raising  an  issue  as  to 
the  value,  rendering  proof  upon  that  point  Immaterial,  and  it  seemed  that  the  stipu- 
lation was  made  for  the  purpose  of  the  trial  as  the  court  viewed  the  issues  to  be 
trled.-id. 

CITY   ORDINANCE. 

A  complaint  for  vagrancy  tmder  a  city  ordinance  should  not  be  dismissed  because  the 
charging  part  of  the  complaint  concludes  with  scandalous  matter,  but  such  matter 
should  be  stricken  out  where  the  complahit,  independently  of  the  objectionable  mat- 
ter, sufficiently  sets  forth  tlie  offense.— City  of  Butte  v.  Peasley,  808. 

CLAIM  AND  DELIVERY. 

See  Replevin. 

CONSTITUTIONAL  LAW. 

Limit  of  indebtedness  by  counties,  see  Counties,  1. 

Power  of  board  of  equalization  to  raise  valuation,  see  Taxation,  2. 

1.  The  Code  of  Civil  Procedure  of  1896  (§8266)  making  a  malicious  and  guilty  intent  a 
conclusive  presumption  from  the  deliberate  commission  of  an  unlawftil  act  for  the 
purpose  of  injuring  another,  is  not  ex  poet  facto  as  to  a  homicide  committed  prior  to 
its  adoption,  in  that  it  changes  the  rules  of  evidence  and  decUres  a  force  to  evidence 
greater  than  that  existing  under  the  former  statute  ({ 19,  Fourth  Division  of  the 
Compiled  Statutes)  deftningexpress  malice  to  be**that  deliberate  Intention  unlaw- 
fully to  take  away  the  tife  of  a  fellow  creature  which  is  manifested  by  external  eir- 
cumstances  capable  of  proof,"  since  express  malice  is  composed  of  the  same  ele- 
ments of  fact  Ui  each  statute,  all  of  which  must  be  proved  by  competent  evidence 
beyond  a  reason  ible  doubt,  and  each  of  which  is  rebutable.— ^tate  v.  Oay,  51. 

2.  Section  1286  of  the  Code  of  Civil  Procedure  of  1896,  allowing  Judgment  debtors  one 
yea  in  which  to  redeem,  is  applicable  to  a  decretal  sale  of  mortgaged  premises 
thereafter  made  although  at  the  time  the  mortgage  was  given  the  period  of  redemp. 
tion  was  six  months.    Such  extension  of  the  period  for  redemption  does  not  Impair 
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the  obligation  of  the  coetract  between  the  mortgagor  and  the  mortgagee  when  tlie 
latter  becomes  the  purchaser,  because  by  purchaslug  his  character  as  mortgagee 
ceases  aiMt  he  necessarily  subjects  himself  to  the  law  then  in  force  defining  tiie 
rights  of  purchasers.  Nor  is  the  obligation  of  the  contract  impaired  by  the  fact 
that  such  extension  may  tend  to  reduce  the  number  and  amount  of  bids  at  the  fore- 
closure sale,  for  such  contingencies  are  too  remote  to  Justify  the  conclusion  that  such 
legislation  affected  the  value  of  the  mortgage  contract.— State  ex  ret,  Thonuu  Cruee 
Sav,  Bank  t.  CHIHamj  94. 

H.  Sureties  upon  the  official  bond  of  a  county  assessor,  upon  whom  was  Imposed  by  stat- 
ute the  duty  of  collecting  poor  taxes,  and  whose  bond  was  conditioned  that  he  would 
l>ay  oyer  the  moneys  so  collected,  are  estopped  from  contending  that  the  statute  Im- 
poshig  snch  duty  Is  in  conflict  with  section  5,  Article  VI  of  the  constitution,  which 
provides  that  the  county  treasurer  shNll  be  collector  of  tBxe9.~Comm1»ioners  of 
Meagher  Co,  y.  Oardner^  110. 

4.  The  legislature  has  full  power  to  enact  a  license  law  unless  It  is  forbidden  by  the 
constitution  —State  y.  Camp  Sing^  128. 

-&»  In  construing  a  constitutional  provision  the  proceedings  and  debates  of  the  framers 
of  the  constitution  may  be  examined  as  tending  to  show  what  Its  terms  were  under- 
stood to  designate  and  include.— Id. 

•6.  A  cbnstltutlonal  provision  should  not  be  so  construed  as  to  nuiify  a  law  unless  it  is 
clear  that  such  a  construction  was  intended.— Id. 

7.  Th")  word  **also''  In  the  last  sentence  of  section  l,  article  XII  of  the  constitution,  pro- 
viding that  *'The  legislative  assembly  may  also  impose  a  ll<  ense  tax  both  upon  per- 
sons and  upon  corporations  doing  business  in  the  state.'*  which  follows  the  provision 
that  the  revenue  for  the  support  of  the  state  shall  be  provided  for  by  taxes,  was  not 
used  to  carry  over  into  the  sentence  where  It  occurs  the  Idea  expressed  In  the  sen- 
tence preceding  it,  to  the  effect  that  the  legislature  may  also  Impose  license  taxes  for 
the  support  of  the  state,  but  was  used  simply  to  connect  the  Idea  of  the  two  systems 
of  revenue,  and  therefore  the  Imposing  of  license  taxes  is  not  restricted  to  the  pur- 
poses of  state  revenue  alone.— Id. 

8.  A  Ucense  tax  U  not  wlthUi  the  Inhibition  of  the  constitution  (|  4,  Article  xn)  that 
the  legislative  assembly  shall  not  levy  taxes  upon  the  inhabitants  or  property  in  any 
county,  city  or  town,  or  municipal  corporation,  for  county,  town  or  municipal  pur- 
poses, but  it  may  by  law  vest  In  the  corporate  authorities  thereof  pf)wers  to  assess 
and  collect  taxes  for  such  purposes.  The  Intent  of  this  se  tion  and  section  l.  Id,,  to 
refer  to  taxation  proper,  and  not  to  licenses,  is  expressed  In  the  use  of  the  words 
**levy,"  ^'assess,"  and  **rate."  when  speaking  of  taxes,  and  the  use  of  the  word  'im- 
pose," when  speaking  of  licenses.— Id. 

9.  The  laundry  license  tax  law  (Political  Code,  II 4079  et  sea.)  which  allows  seventy  per 
cent,  of  the  licenses  to  be  retained  by  the  county,  is  not  repugnant  to  section  4,  ar- 
ticle XII  of  the  constitution,  as  levying  .  tax  upon  the  Inhabitants  or  property  In  a 
county  for  county  purposes.— Id. 

10.  Section  097.  Fifth  Division  of  the  Compiled  Statutes,  declaring  the  liability  of  the  cor. 
poration  to  an  employe  injured  through  the  negligence  of  his  superior  to  be  the  same 
as  If  the  employe  were  a  passenger,  being  originally  part  of  an  act  for  ihe  Incorpora- 
tion of  railroad  companies  In  the  territory,  and  having  application  only  to  corpora- 
tions created  under  such  act.  Imposes  upon  domestic  railroad  companies  a  burden 
not  Imposed  upon  foreign  railroad  oompanlcA  operating  within  the  state  and  was 
therefore  annulled  by  the  adoption  of  tl  e  state  constitution.  In  jrhlch  (|  l.  Article 
XV)  foreign  corporations  are  prohibited  from  enjoying  within  the  state  any  greater 
privileges  than  enjoyed  by  like  corporations  created  under  the  laws  of  the  state.— 
CrimoeU  v.  Montana  Central  Ry,,  107. 

11.  Section  11,  Article  XV  of  the  constitution,  declaring  in  effect  that  domestic  corpora- 
tions shall  not  be  discriminated  against  In  the  enjoyment  or  possession  of  rights  and 
privileges  that  may  be  accorded  to  foreign  corporations  of  like  character.  Is  self  x- 
ecuting  as  a  prohibition,  but  not  as  an  affirmative  Imposition  upon,  or  securement  to, 
foreign  companies  of  the  rights  or  privileges  only  accorded  by  state  kiws  to  domestic 
companies.— Id. 
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contract. 

To  share  profits,  when  does  not  constitu'e  partnership,  see  Partnership,  i,  2. 
Assignee  of,  may  set  up  fraud,  see  Fraud,  4. 

1.  The  premises  recited  in  a  contract  were  that  the  plaintiff  owned  certain  stock  In  a 
railroad ;  that  it  had  l>een  agreed  that  defendant  should  purcliase  of  plaintiff  oDe-half 
of  his  stock  at  a  stated  price  and  that  it  was  desired  that  the  parties  should  TOte  tfaeir 
stock  as  a  unit  and  act  in  harmony  in  the  management  of  the  railroad.  The  con- 
tractual portion  of  the  Instrument  recited  that  in  consideration  of  the  premises  tbe 
parties  agreed,  first,  that  the  plaintiff  should  sell  and  deliver  to  the  defendants  oiie- 
half  of  his  stock  at  a  certain  price  for  which  the  defendants  should  give  their  note 
payable  six  months  after  date.  The  balance  of  the  contract  was  covered  by  ten  < 
paragraphs  containing  agreements  for  pooling  and  voting  the  stock,  which 
ment  was  to  continue  for  ten  years,  though  no  time  was  fixed  for  forming  the  pooL 
Heldt  in  an  action  on  the  note,  that  the  only  consideration  for  the  note  was  the  de- 
ilvery  of  the  stock  as  provided  in  the  first  paragraph,  which  was  complete  In  Itself 
and  independent  of  the  others,  and  that  the  nonperformance  of  the  further  agree- 
ments was  not  a  defense.— li/dcrfreon  v.  Power,  800. 

V.  Where  a  contract  for  t lie  sale  of  ewe  sheep  recited  that  the  sheep  were  I  o  be  in 
^'healthy  condition"  at  the  time  of  delivery,  the  fact  that  the  vendor,  prior  to  de  iv- 
ery.  may  have  negligently  permitted  a  number  of  the  ewes  to  be  bred,  whereby  they 
dropped  their  lambs  at  an  unusual  and  inclement  season  of  the  year,  to  the  loss  of 
the  vendee,  does  not  constitute  a  breach  of  the  contract,  in  the  absence  of  eTldence 
tlukt  the  words  had  a  local  or  peculiar  signification,  by  which  they  were  understood 
as  a  warranty  that  the  ewes  were  not  to  be  pregnant  at  tlie  tln.e  of  delivery.— OIms 
V.  Port  Huron  L.  S,  AsaociaUon,  892. 

3.  Where  defendant  contracted  to  convey  to  plaintiff  a  one-fourth  hoterest  in  a  brick 
yard  and  works,  with  a  provision  that  the  plaintiff,  at  the  expiration  of  one  y«ar 
might,  if  dissatisfied  with  the  business,  demand  a  return  of  the  purchase  price  with 
one-fourth  of  the  net  profits  and  re-convey  such  interest,  and  shortly  after  the  mak- 
ing of  the  contract  the  property  is  transferred,  with  the  consent  of  both  parties,  to  an 
Incorporated  company,  the  plaintiff  reoelvmg  one-fourth  of  the  capital  stock,  such 
transfer  merged  the  original  property  into  the  company,  and  if  a  tender  was  neces- 
sary to  plaintiff's  right  to  reschid,  a  tender  of  the  amount  of  stock  received  was  all 
that  defendant  could  require  to  put  him  In  statu  quo.^Sehutz  v.  O'Aourfce,  418. 

4.  A  tender  of  stock  representing  an  interest  In  property  purchased  under  a  oontiact 
reserving  to  the  purchaser  the  right  to  rescind  at  the  expiration  of  one  year.  Is  pre- 
mature if  made  before  the  expiration  of  the  year.— id. 

5.  Where  the  vendee  in  a  contract  for  the  sale  of  an  interest  in  a  manufacturing  plant- 
reserved  the  right  if  dissatisfied  with  the  business  at  the  expiration  of  one  year,  to 
demand  repayment  of  the  purchase  price  and  re-convey  the  interest  acquired,  and  at 
the  expiration  of  the  year  expressed  such  dissatisfaction,  it  then  devolved  upon  the 
vendor  to  return  the  purchase  price  and  upon  the  vendee  in  turn  to  re-convey  the 
interest,  and  no  formal  tender  of  the  stock  representing  the  vendee's  interest  was 
necessary  prior  to  the  trial  of  an  action  to  recover  the  purchase  price.— Id. 

6.  Declarations  in  such  case  by  the  vendor,  upon  a  demand  being  made  after  the  expira- 
tion of  the  year,  for  the  repayment  of  the  purchase  money,  that  he  would  settle  when 
the  vendee  paid  a  part  of  a  certain  note,  and  at  another  time  when  approached  for  a 
settlement,  that  he  would  have  nothing  to  do  with  it,  constituted  a  waiver  of  the 
production  of  the  stock  and  its  formal  tender  .^fd. 

7.  Transfer  by  the  pUiinttff  of  a  portion  of  the  stock  prior  to  the  expiration  of  the  year 
would  not  defeat  a  recovery  of  the  purchase  pr  ce,  where  a  tender  was  made  upon  the 
trial  of  a  certificate  representing  the  full  amount  of  the  stock  originally  received.  A 
return  of  the  identical  shares  received  was  not  essential.— id. 

8.  The  defendant  having  refused  a  tender  of  the  s'^ock  on  the  trial  solely  upon  the 
ground  that  it  had  been  attached,  will  be  held  on  appeal  to  have  waived  the  objection 
that  the  stock  tendered  did  not  stand  in  plahitlff  's  name.— Id. 

CONVENTIONS. 
See  Elections. 
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CONVERSION. 


Statute  of  limitations  begins  to  run  from  the  time  of  s  le  of  wife's  property  by  husb.  nd, 

sv  Statutb  of  Limitations,  i. 
By  mortgagee  of  chattels,  see  Chattxl  Mobtoaoes,  7, 8. 


CORPOBATIONS. 

Alleged  purchase  of  stock  by,  see  Attachmbitt,  l. 

Action  for  penalty  for  failure  to  file  annual  report,  when  barred,  see  Statutb  of  Lim« 

ITAT10N8.  2,  3. 

1 .  One  who  is  both  the  director  and  vice-president  of  a  corporation  and  who,  in  thecapac- 
Ity  of  a  superintendent,  renders  services  of  value  to  the  company,  which  are  clearly 
outside  of  the  ordinary  duties  of  a  director  or  vice-president,  and  which  some  one 
had  to  perform,  and  which  It  was  understood  by  the  corporate  officers  were  to  be 
performed  by  such  director  and  paid  for  as  services  of  a  superintendent,  may  recover 
therefor  without  an  express  contract.  (FeUonY.  Weftlnm  Mountain  Mining  Co., 
16  Mont.  81,  affirmed.)— Sewrson  v.  Bi  Metallic  Ex,  M.  A  M.  Co,,  13. 

2.  Under  the  provisions  of  the  Civil  Code  relating  to  the  organization  of  don  estic  cor- 
porations ({  890  et  9eq.),  the  issuance  by  the  secretary  of  state  of  a  rer'tlficate  that  a 
certified  copy  of  the  articles  of  incorporation  of  a  company,  orgsnlzed  thereunder, 
containing  the  required  statem  nt  of  facts,  has  been  filed  in  his  office,  is  a  prerequi- 
site to  the  legal  formation  of  a  domestic  corporation.— ^Sto^e  ex  rel,  Traveien*  Ins. 
Co,  V.  Roiwltt,  87. 

3.  A  foreign  accident  and  life  insurance  company,  wishing  to  do  business  within  this 
state,  is  regulated  by  the  provisions  of  sections  lOSO  et  seq.  of  the  Civil  Code,  requiring 
the  filing  with  the  secretary  of  state  of  a  duly  authenticated  copy  of  its  charter,  to- 
gether with  a  statement  of  its  financial  condition,  and  a  certificate  of  consent  to  be 
sued,  and  is  not  within  the  requirement  of  subdivision  3,  section  410  of  the  Political 
Code,  that  the  secretary  of  state  charge  and  collect  for  receiving  and  filing  each  cer- 
tificate rf  incorporation  the  sum  of  fifty  cents  on  each  one  thousand  doUars  of  the 
capital  stock  of  the  company,  since  the  certificate  of  incorporation  referred  to  in  this 
section  pertains  only  to  the  certificate  necessary  to  complete  the  legal  organization «  f 
a  domestic  corporation.  {State  ex  rel,  Aa^^hen  v.  Munich  Fire  Imwance  Co,,  17 
Mont.  41,  cited.)— id. 

4.  A  foreign  insurance  company  is  not  required  to  file  a  copy  of  its  charter  or  articles  of 
Incorporation  with  the  secretary  of  state,  and  where  such  company  has  fully  com- 
plied with  the  statutory  requirements  relative  to  foreign  insurance  comp  ir  ies  and 
has  filed  with  the  state  auditor  all  papers  required  by  thn  provisions  of  the  Civil  Code 
relating  to  stock  und  mutual  Insurance  corporations  (K  669,  670)  it  may  compel  the 
secretary  of  state  by  mandamus  to  file  in  his  office  a  certificate  designating  an  agent 
to  receive  process  as  required  by  section  1086  of  the  Civil  Code.  (State  ex  rel.  Aachen 
V.  Munich  Fire  Insurance  Co.,  17  Mont.  41,  e\te6.)-State  ex  rel.  Fidelity  A  Casualty 
Co,  V.  Rotwitt,  92. 

6.  Under  chapter  S3,  Fifth  Division  of  the  Compiled  Statutes,  providing  for  the  organ- 
ization of  building  and  loan  associations  and  authorizing  a  member  to  receive  back 
the  amount  of  subscriptions  paid  In  by  him  upon  withdrawing  from  the  association,  a 
complaint  in  an  action  by  a  member  so  withdrawing,  to  recover  his  subscriptions, 
which  fails  to  allege  that  the  defendant  association  was  organized  under  the  provis- 
ions of  such  chapter,  is  bad  on  general  demurrer.  ( Wetheu  v.  Kemper,  17  Mont.  491, 
c\ted,)— White  foot  v.  National  Fraternity  B.  &  L.  Ass'n,  164. 

6.  In  an  action  by  a  withdrawing  member  against  a  building  and  loan  association  to  re- 
cover the  amount  of  his  subscriptions  and  interest  where  the  statute  authorizes  re- 
payment in  such  case  of  the  amount  of  the  subscription  paid  in,  together  with  such 
interest  as  the  by-laws  may  determine,  the  complaint.  In  order  to  support  a  recovery 
for  Interest,  should  state  the  rate  of  interest  which  the  by-laws  had  determined.— Id- 

7.  A  water  company,  organized  under  the  statute  for  the  purpose  of  supplying  a  city 
and  its  inhabitants  with  water,  and  having  been  granted  a  franchise  for  that  purpose^ 

Vol.  XVni-30 


610  Counties. 

assumes  obUgatlons  of  a  public  nature  and  must  exercise  Ics  powers  In  a  reasoaable 
manner,  and  therefore,  where  the  Inhabitant  of  a  dty  occupying  premises  as  a  ten- 
ant, and  requlrhig  water  for  general  purposes,  but  whose  lessor  had  refused  to  be  re- 
sponsible for  water  rents,  requests  the  company  to  turn  on  the  water  at  his  premise 
and  tenders  payment  In  advance,  the  refusal  of  the  company  to  do  so,  under  a  rule 
not  to  supply  water  to  rented  premises  except  on  the  personal  responsibility  of  the 
owner,  and  that  If  the  water  was  turned  on  the  money  tendered  would  be  credited  to 
the  owner  is  unreasonable.— 5<a/e  ex  r^l.  MUftUd  v.  Butte  Water  Co.,  199. 

COSTS. 
Attorneys  fees  in  supreme  court,  not  recoverable  as,  see  Mechanic's  Likxs.  s. 

1.  On  motion  to  retax  costs  on  remittitur  from  this  court,  an  Item  for  printing  briefs, 
otherwise  allowable,  was  properly  stricken  out  where  it  appeared  that  this  expense 
had  been  paid  for  lii  another  item.^Waite  v.  Viruum,  410. 

2.  An  item  In  a  cost  bill  reading:  **To  statement  on  appeal^ioo,**  was  properly  disal- 
lowed where  it  appeared  that  if  Intended  as  a  charge  for  transcriptloD,  that  expense 
had  already  been  charged  for,  and  If  intended  as  a  charge  for  professional  serrlces, 
was  not  a  taxable  Item  of  costs.— Id. 

3.  Under  section  494  of  the  Ck>de  of  Civil  Procedure  (1887)  allowing  the  prevailing  party 
his  "costs  nd  necessary  disbursements,''  a  fee  paid  the  stenographer  for  a  tran- 
script of  the  evidence  to  be  used  hi  preparing  a  statement  on  motion  for  a  new  trial 
is  a  necessary  disbursement.— id. 

COUNTIES. 

1.  A  loan  of  $30,009  by  a  bank  to  a  county,  made  in  one  day  by  splitting  the  sum  loaned 
into  several  amounts  of  $10,000  or  less,  each,  is  an  attempted  evasion  of  section  5. 
Article  XII  of  the  constitution,  prohibiting  a  county  from  incurring  an  Indebtedness 
for  any  single  purpose  to  an  amount  exceeding  $10,000,  without  the  approval  of  a 
majority  of  the  electors  thereof  voting  at  an  election  for  that  purpose;  and  a  bond 
issue  to  fund  the  Indebtedness  so  created,  together  with  other  legal  warrants,  is  void. 
—Hoffman  v.  Commissioners  of  Oallatin  County,  224. 

2.  A  complaint  in  an  action  to  enjoin  the  Issuance  of  bonds  by  a  county,  which  alleges, 
in  effect,  that  the  board  of  county  commissioners  pretended  to  borrow  a  certain  sum 
from  a  bank  at  one  time  and  hi  four  several  amounts.  Issuing  warrants  therefor.  In 
order  to  create  an  apparent  warrant  indebtedness  of  the  county;  that  the  amounts 
were  treated  as  loans  for  which  the  bank  filed  its  claims;  that  at  the  time  of  the  Issu- 
ance of  the  pretended  warrants  there  was  no  money  due  said  bank,  but  that  it  was 
then  agreed  between  the  county  and  the  bank  that  said  warrants  represented  only  a 
pretended  loan  deposited  to  the  credit  of  the  county  and  which  should  not  be  drawn 
against  unless  a  sufficient  amount  of  bonds  were  sold  to  take  up  said  warrants;  that 
upon  the  second  day  after  the  allowance  of  the  claims  the  commissioners  made  an 
order  for  the  Issuance  of  bonds  to  fund  the  outstanding  warrant  Indebtedness  and 
for  the  publication  of  notice  thereof;  that  the  question  of  Issuing  the  bonds  was  never 
submitted  to  the  electors  and  that  they  were  not  issued  to  redeem  outstanding  bonds, 
states  a  cause  of  action.— Id. 

3.  Where  the  answer  in  such  case  admitted  the  making  of  the  agreement  pleaded  In  the 
coniplahit,  but  averred  that  it  was  abandoned  prior  to  the  commencement  of  the  acr 
tlou,  this  is  an  admission  that  such  an  agreement  was  in  force  when  the  warrants 
were  drawn,  and  a  denial  that  the  board  of  commissioners  at  any  time  created  any 
fictitious  Indebtedness  is  inconsistent  therewith  and  evasive.  (Ptnttr  y.  Qum^  6 
Mont.  5;  Sitvcart  v.  Budd,  7  Mont.  578;  StAie  v.  Diclusrman^  16  Mont.  *^8,  clted.)-id. 

.  The  complaint  in  such  case  having  charged  a  pretended  loan  for  $30,000,  and  that  the 
warrants  were  issued  as  the  basis  for  a  bond  Issue  with  which  to  fund  the  loan.  Judg- 
ment on  the  pleadings  was  proper,  where  the  answer  identified  the  warrants  as  de- 
scribed in  the  complaint,  but  failed  to  specifically  deny  that  the  whole  transaction 
was  a  loan  of  $80,000.  and  that  It  was  the  sums  making  up  that  amount  which,  added 
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to  the  legal  outstanding  warrants,  made  up  the  total  indebtedness  alleged  In  the 
answer.— Id. 

Where  county  commissioners  undertake  to  incur  an  indebtedness  against  the  county 
which  is  unconstitutional,  this  Is  not  an  exercise  of  admlnistratlTe  discretion  in  a 
matter  within  their  Jurisdiction,  requiring  a  reriew  by  appeal  under  section  764,  Fifth 
i)iTl8iou  of  the  Compiled  Statutes  providing  tliat  any  one  aggriered  by  the  action  of 
the  commissioners  may  appeal  to  the  district  court,  but  it  is  a  void  act  which  may  be 
restrahied  by  injimction.— fd. 

An  injunction  to  restrain  a  bond  issue  for  the  purpose  of  funding  warrants  illegally 
issued  will  not  be  denied  for  want  of  diligence  where  the  warrants  were  issued  March 
istii  and  the  action  was  commenced  May  28th  and  before  the  delivery  of  the  bonds. 
-Id, 

In  an  action  by  taxpayers  against  the  board  of  commissioners  to  en  loin  the  delivery 
of  bonds  illegally  Issued  and  sold,  the  banks  which  had  purchased  the  warrants  and 
bonds  are  not  necessary  parties  defendant.— Id. 

An  action  to  enjoin  the  delivery  by  the  coimty  commissioners  of  bonds  illegally  Issued 
and  sold,  and  to  have  the  proceedings  of  the  board  declared  void,  is  properly  brought 
in  the  name  of  the  plaintiffs  as  taxpayers.  (Davenport  v.  Kleinschmidty  6  Mont.  602, 
cited.)  -  id. 

Where  the  county  treasurer  is  made  a  party  defendant  in  such  action  with  the  com- 
missioners and  defaults,  the  commissioners  cannot,  on  appeal,  complain  of  the  Judg- 
ment rendered  against  him  from  which  no  appeal  was  taken.— Id. 


COUNTY  ASSESSOR.       . 

Section  1790.  Fifth  Division  of  the  CompUed  Statutes  (1887)  making  it  the  duty  of  the 
county  assessor  to  collect  the  poor  tax,  providing  for  the  manner  of  collection  and 
creating  a  liability  on  the  officer's  official  bond  for  the  money  so  collected  was  a  law 
of  the  territory  upon  the  admission  of  the  state  and  had  not  been  repealed  by  prior 
amendatory  and  repealing  acts.— Commtesfoners  of  Meigher  County  v.  Oardner, 
no. 

Where  a  former  statute  providing  for  the  collection  of  poor  taxes  by  the  county  as- 
sessor also  provided  that  he  should  be  liable  or  his  official  bond  for  the  money  so  col- 
lected, was  practically  reenacted  in  a  subsequent  act,  with  the  exception  of  the  pro- 
vision in  respect  to  liability  on  his  bond,  this  omission  does  not  release  his  official 
sureties  from  liability  for  taxes  collected  and  embezzled  by  him  subsequent  to  such 
reenactment,  where  the  condition  of  the  bond  was  that  the  assessor  would  pay  over 
all  moneys  coming  into  his  hands  as  «uch  officer.— Id. 

Sureties  upon  the  official  bond  of  a  county  assessor,  upon  whom  was  imposed  by  stat- 
ute the  duty  of  collecting  poor  taxes,  and  whose  bond  was  conditioned  that  he  would 
pay  over  the  moneys  so  collected,  are  estopped  from  contending  that  the  statute  im- 
posing such  duty  is  in  conflict  with  section  5,  Article  VI  ofthe  constitution,  which 
provides  that  the  county  treasurer  shall  be  coliector  of  taxes.— id. 

COUNTY  COMMISSIONERS. 
See  CouNTiBS. 

CREDITOR  S  BILL. 

A  complaint  in  equity  to  reach  and  have  applie  i  to  a  Judgment,  property  of  the  Judg- 
ment debtor,  alleged  to  be  fraudulently  concealed,  which  shows  that  there  is  no  prop- 
erty subject  to  execution  and  what  has  become  of  it,  need  not  also  allege  as  a  pre- 
requisite to  equitable  relief,  that  an  execution  was  issued  and  returned  unsatisfied.— 
Ryan  v.  Speith,  46. 

A  creditor's  bill  to  reach  funds  of  an  estate,  alleged  to  have  been  fraudulently  secret- 
ed and  to  require  the  administrator  to  personally  account  therefor  in  equity,  need 
not  allege  that  the  plaintiff  s  claim  was  first  presented  to  the  administrator  for  al- 
lowance under  the  rules  of  probate  practice.— Id. 
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8.  The  plaintiff  in  a  creditor's  suit  must  allege  that  he  is  the  owner  of  the  Judgment  aud 
that  it  Is  unsatisfied.— Id. 

CRIMINAL  LAW. 

Review  on  appeal  from  Judgment,  see  Appjeal,  l,  2. 
Misconduct  of  Jurors  as  ground  for  new  trial,  see  New  Triai.,  1. 
Newly  discovered  evidence  as  ground  for  new  trial,  see  Nbw  Trial,  2, 8. 
Remarks  of  counsel  in  argument,  see  Appeal,  7. 

1.  It  Is  error  to  aUow  the  prosecuting  attorney,  for  the  purpose  of  Impeachment,  to  tes- 
tify as  to  what  a  witness  to  the  homicide  stated  at  the  coroner's  inquest,  by  repeattng 
her  statements  as  taken  down  in  writing  by  him  at  the  time  and  stating  that  she  had 
so  stated,  where  the  statoments  concerning  which  she  was  to  be  impeached  had  not 
been  first  related  to  her  with  an  opportunity  to  answer  as  to  their  truth  or  to  expialo 
them,  nor  the  written  evidence  shown  to  her  before  putting  the  questions,  as  re- 
quired by  section  3380  of  the  Code  of  Civil  Procedure.— State  v.  O'Brien,  l. 

2.  On  a  trial  for  murder,  where  the  killing  occurred  In  the  defendant's  house,  tho  rela- 
'  tlons  existing  between  the  defendant  and  a  woman  with  whom  he  was  living  may  be 

proved  by  the  state  as  bearing  upon  tlie  defendant's  motives,  and  as  to  whetlier  under 
all  the  circumstances  he  acted  as  a  reasonable  man.— Id. 
8.  The  state  should  not  be  permitted  to  introduce  statements  by  the  defendant  before 
the  coroner  immediately  after  the  homicide,  made  in  ignorance  of  his  lawful  rights. 
without  the  aid  of  counsel  and  under  the  belief  that  he  was  obliged  to  answer  ttie 
questions  put  to  him.— Id. 

4.  Continual  objections  by  the  counsel  for  the  state  to  questions  asked  the  witnesses  for 
the  defense,  many  without  merit,  and  made  for  the  purpose  of  keeping  a  knowledge 
of  the  case  or  its  merits  from  the  Jury,  is  improper  practice.— Jd. 

5.  Xn  instruction  as  to  reasonable  doubt,  that,  if  the  Jury,  "or  any  one  of  them,"  enter- 
tahi  any  reasonable  doubt  upon  any  single  fact  or  element  necessary  to  consUtate  the 
crime,  the  defendant  should  be  given  the  benefit  of  the  doubt  and  acquitted.  Is  ob- 
jectionable in  Implying  that  if  one  Juryman  has  a  reasonable  doubt  the  eleven  n.ust 
concur  in  acquittal.— Jd. 

6.  The  general  doctrine  of  the  right  of  a  man  to  defend  hbnself ,  If  assailed  In  his  own 
house,  Is  that  he  need  retreat  uo  further.— Jd. 

7.  Under  section  4636,  Penal  Code,  restricting  the  state  and  defendant  each  to  six  wit- 
nesses, except  upon  order  of  the  court  upon  proper  showing  by  affidavit  or  otherwise, 
it  is  proper  for  the  court  to  require  the  defendant,  upon  a  request  for  a  subpoena  for 
audltional  witnesses,  to  disclose  the  materiality  of  their  testimony.— Jd. 

8.  On  a  trial  for  murder,  evidence  that  prior  to  the  killing  the  defendant  had  litigation 
or  trouble  about  his  land,  which  was  offered  for  the  purpose  of  showing  the  begin- 
ning of  the  trouble  and  the  sentiment  worked  up  against  the  defendant,  was  property 
excluded  until  it  might  become  relevant  by  connecting  the  deceased  therewith;  or 
until  it  was  shown  to  relate  to  some  circumstance  that  extenuated  the  klUSng.— 
State  y.Qay.hX. 

9.  On  a  trial  for  murder  evidence  offered  by  the  defense  that  some  person,  not  a  witness 
In  the  case,  had  burned  the  defendant's  house  some  days  before  the  homicide,  was 
properly  excluded  as  irrelevant  where  it  did  not  appear  that  the  deceased  bad  par- 
ticipated in  the  burning.— Jd. 

10.  Where  the  Jury  were  instructed  upon  the  distinguishing  features  of  the  several  de- 
grees of  murder  and  manslaughter  as  defined  by  the  statute,  and  as  to  the  penalty 
for  murder  in  the  first  degree,  the  omission  of  the  court  to  also  inform  the  Jury  as  to 
the  penalties  for  murder  In  the  second  degree  and  manslaughter  was  not  prejudicial 
to  the  defendant,  where  no  instruction  defining  such  penalties  was  requested  by  the 
defendant  and  the  Jury  found  him  guilty  of  murder  in  the  first  degree.  {StaU  v. 
Baiter,  IS  Mont  160,  cited.)— id. 

11.  The  Jury  being  the  sole  Judges  of  the  weight  to  be  given  to  the  testimony,  an  Instmc- 
tlon  offered  by  the  defense  that  dying  declarations  should  be  received  with  great 
caution,  was  properly  refused  as  commenting  on  the  weight  to  be  given  to  that  par- 
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tlcular  portton  of  the  testinooDy.  {State  y.  Oleim,  17  Mont.  17;  Wastl  y.  Montana 
Union  Ry.  Co.,  17  Mont.  218,  cited.)— /d. 

12.  Tbe  court  not  being  required  by  section  2070  of  the  Penal  Code,  to  give  an  Instruction 
In  any  modified  form,  a  party  offering  an  erroneous  instiyctlon  cannot  complain  that 
it  was  not  corrected  and  then  given  .~Jr/. 

18.  Statements  by  the  deceased  Just  after  being  shot,  and  while  rational,  that  he  knew 
his  wound  was  fatal:  that  he  could  not  recover;  that  he  would  never  see  his  home 
again  and  that  the  defendant  had  shot  him,  are  admissible  as  dying  declarations,  it 
appearing  that  he  expressed  no  belief  in  his  recovery  at  any  time,  and  that  a  doctor 
liAd  told  him  that  all  he  could  do  was  to  alleviate  the  pain.  {State  v.  RiuseU^  is  Mont. 
104,  cited.)— Id. 

14.  Evidence  that  the  defendant  had  aided  another  to  escape  from  arrest  and  had  left 
in  his  company  threatening  to  kill  any  one  who  attempted  to  arrest  him;  that  prior  to 
the  homicide  both  had  resisted  the  officers  on  several  occasions;  that  while  being 
pursued  his  companion  killed  an  officer,  whose  official  character  was  well  kuown  to 
both,  and  whom  defendant  had  himself  threatened  to  kill,  although  the  officer  after 
exchanging  some  shots  with  him  had  commanded  them  to  surrender  and  said  he 
would  shoot  no  more;  that  defendant  shot  another  officer  Immediately  upon  the  lat- 
ter discovering  him  in  hiding;  that  the  deceased  in  his  dying  declaration  said  that 
defendant  had  shot  him:  that  defendant  after  shooting  the  deceased  shot  at  another 
officer;  that  defendant  was  at  no  time  flred  upon  until  he  had  first  drawn  his  gun  or 
was  fleeing  to  elude  them,— is  sufficient  to  sustain  a  conviction  of  murder  in  the  first 
degree.— /d. 

15.  Where  one  who  had  committed  a  felony  and  had  shown  a  disposition  not  to  submit 
to  arrest  aimed  a  rifle  at  an  officer,  whom  he  well  knew  officially,  and  prepared  to 
shoot  him  when  commanded  to  stop  and  throw  up  his  hands.  It  was  not  necessary  to 
justify  the  attempted  arrest  that  the  officer  should  have  first  disclosed  his  official 
character  and  the  reason  for  the  arrest. 

DAMAGES. 

For  unlawful  construction  of  water  ditch,  see  Water  Rights,  5. 
For  obstructing  ditch,  see  New  Trial,  7. 

DEEDS. 
Action  to  reform,  parties  In,  see  Homestead,  2. 

DISTRICT  COURT. 

The  Jurisdiction  of  the  district  court,  sitting  In  probate  matters  Is  limited  to  the  powers 
conferred  upon  It  by  statute.  (Jn  re  Higoins'  Estate,  16  Mont.  474;  Chadwich  v.  Chad- 
tolck,  6  Mont.  566,  cited.)— Sfate  ex  rel,  BortUtt  v.  Second  Judicial  District  Court, 
481. 

DURESS. 
Defense  of,  to  action  on  note,  see  Neootiabue  Instruments,  3,  4,  6,  6. 

•  EJECTMENT. 

Prior  possession  of  land  afterwards  in  railroad  grant,  see  Railroads,  l. 

Adverse  possession  of  lands  for  the  period  of  the  statute  of  limitations  will  not  be  de- 
feated because  defendant's  entry  was  not  made  under  a  paper  title.  (National  Min- 
ing Co,  V.  Powers,  3  Mont.  844,  ciie6.)— Minnesota  Land  «t  Improvement  Co.  v. 
Brasicr,  444. 

ELECTIONS. 

1.  An  election  contest  authorized  by  section  1048.  Fifth  Division  of  the  Complied  Stat- 
utes, being  a  special  proceeding,  the  Jurisdictional  facts  must  appear  on  the  face  of 
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the  proceedings,  and  therefore  where  the  statute  permits  a  contest  to  be  Instituted 
only  by  an  elector,  the  omission  of  the  contestant  to  show  by  ayerment  on  the  faee  of 
the  record  that  he  Is  an  elector.  Is  fatal.— OiUcsp/e  y.  Dinn^  183. 

2.  In  an  election  contest  instituted  under  section  1043.  Fifth  Division  of  the  Compiled 
Statutes,  where  the  contestant's  statement  failed  to  state  a  Jurisdictional  fact,  do 
amendment  offered  or  made  after  the  lapse  of  the  ten  days  allowed  by  the  statute  for 
instituting  the  contest  could  cure  the  defect  or  give  the  court  Jurisdiction  to  act.— Id. 

3.  Under  section  1043,  Fifth  Division  of  the  Compiled  Statutes,  requiring  the  contestant 
of  an  election  to  file,  within  ten  days  thereafter,  a  statement  specifying  the  gn^unds 
of  contest,  a  statement  merely  alleulng  that  marked  ballots  were  voted  and  eoooted 
in  a  certain  precinct,  and  that  owing  to  confusion  at  the  time  the  votes  were  counted, 
mistakes  were  made,  and  which  failed  to  state  that  the  contestant  was  a  candidate 
for  the  office  in  question,  or  that  any  one  of  the  ballots  were  unUiwruUy  marked,  or 
the  nature  of  the  alleged  mistakes,  or  that  they  affected  the  result,  or  the  number  of 
votes  cast  at  that  precinct,  or  that  any  electors  were  prevented  from  voting  by  fraud 
or  other  misconduct,  is  insufficient.  A  statement  so  defective  cannot  be  cured  by 
amendment  after  the  time  allowed  by  law  for  commencing  proceedings  has  expired. 
(Heyfron  v.  Mahoniy,  9  Mont.  4J7.  cited.)— Id. 

4.  Sections  1200, 1208, 1211, 1212. 1218  to  1221.  Inclusive  and  1224  to  1284  incluslye  of  chapter 
3,  Part  III.  title  II  of  the  Political  Code,  pertaining  to  the  registration  of  voters, 
held  in  torce.—StecU  y.  GUpatrich,  468. 

5.  The  time  for  opening  registration  offices  is  controlled  by  the  provisions  of  section 
1227,  chapter  3,  Part  III,  title  II  of  the  Political  Code,  and  the  registration  of  electors, 
as  therein  provided,  may  not  lawfully  begin  before  the  second  Tuesday  of  October 
preceding  any  general  election.— Id. 

6.  Section  1288,  Id.,  prohibiting  registration  and  voting  in  any  county  other  than  the  one 
in  which  the  elector  actually  resides  at  the  time  of  his  registration  or  In  which  he  will 
have  actually  resided  for  thirty  days  before  election  day.  is  controlling  as  to  the  char- 
acter of  registration  certificates  permitted  to  be  Issued  by  registry  agents.— /d. 

7.  Where  a  Judicial  district  comprises  two  counties  the  nomination  of  a  candidate  for 
district  Judge  by  a  political  party  at  a  county  conyentlon  composed  of  delegates  of 
that  county  alone,  without  the  other  county  haying  an  opportimlty  to  participate  In 
the  proceedings  is  a  nullity.— iSf ate  6x  rel.  Woody  v.  RotwUt,  602. 

8.  The  conventions  and  primary  meetings  provided  for  by  sections  1810,  I3ti,  1SI2  of  the 
Political  Code,  held  for  the  purpose  of  nominating  candidates  for  public  oflloe.  are 
meant  to  be  organized  assemblages  of  electors  or  delegates  fairly  representing  the 
entire  body  of  electors  of  the  political  party  which  may  Uiwfully  vote  for  the  candi- 
dates of  an «'  such  conveotion.— Id. 

9.  Section  1313  of  the  Political  Code,  permitting  a  candidate  for  public  office  to  be 
nominated  by  certificate  or  petition  signed  by  a  certain  percentage  of  the  electors  re- 
siding within  the  political  division  for  which  the  officer  is  to  be  elected,  contemplates 
simply  the  candidacy  of  one  not  a  nominee  of  a  party,  as  an  independent  or  electors' 
candidate,  and  where  no  effective  nomination  for  a  particular  office  has  been  made 
by  any  convention  or  primary  meeting  held  by  ttie  delegates  of  an  organized  political 
partyfor  the  purpose  of  nominating  a  candidate  for  that  office,  a  person  Is  not  en- 
titled to  have  his  name  placed  upon  the  regular  party  ticket  as  a  nominee  for  the 
office  solely  by  petition  of  voters  who  nominate  him  as  the  camlldate  of  such  regu- 
larly organized  party.  In  such  case  he  Is  simply  the  candidate  of  those  individual 
electors  who  have  Joined  in  nominating  him  and  is  only  entitled  to  be  placed  upon  the 
ballot  as  such  a  candidate.— Id. 

10.  A  list  of  persons  cannot  be  placed  upon  the  official  ballot  as  candidates  of  a  so-called 
Sliver  Bepubllcan  party  upon  a  petition  filed  with  the  county  clerk  nominating  such 
persons  for  their  respective  offices  as  candidates  of  such  party.  (State  ex  rel.  Woody 
V.  RotwUt,  ante,  cited.}  -  State  ex  rel,  Ru>*i*el  v.  Toaker,  640. 

11.  The  nomination  of  a  list  of  i)ersons  as  candidates  of  a  so-called  Silver  Republican 
party  by  a  certificate  filed  with  the  county  clerk  purporting  to  certify  their  nomina- 
tion as  by  the  central  committee  of  the  Silver  Republican  party  is  ineffectual  where 
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no  ooDTeotfoD  held  by  such  party  liad  ever  delected  this  power  to  a  committee. 
(StaU  ex  rtl,  Pigott  T.  Benton,  13  Moot.  306,  cited.)-/d. 
I'i.  A  cerclflcate  purporting  upon  Its  face  to  be  that  of  a  county  convention  of  the  SllTer 
Republican  party  and  nominating  a  county  ticket  composed  of  Republicans,  Silyer 
Republicans,  Democrats  and  Populists,  Is  insufficient  to  authorize  the  placing  of  their 
names  upon  the  official  ballot,  where  It  appeared  that  the  nominations  were  in  fact 
made  at  a  meeting  of  some  fifty  members  of  a  Silver  Republican  club  having  four 
hundred  members;  that  ilie  officers  signing  the  certificates  were  the  presiding  officer 
and  secretary  of  the  dub;  that  no  primaries  wore  ever  held;  no  call  for  a  convention 
ever  made;  nor  any  person  ever  elected  as  a  delegate  to  a  coDventlon.  or  notice  given 
that  a  convention  was  to  be  held,— since  such  proceedings  were  not  those  of  an  or- 
ganized assemblage  of  delegates  representing  a  political  party  within  the  meaning  of 
section  1810  of  the  Pollilcai  Code.— /d. 

13.  The  nomination  of  a  county  ticket  and  presidential  electors  by  a  so-called  Citizens 
Silver  party  convention  is  a  nullity  where  the  convention  was  participated  In  by 
twenty-one  electors  of  the  county  who  appeared  In  response  to  personal  invitation 
and  after  actiug  as  a  county  convention  then  proceeded  to  hold  a  state  convention, 
it  appearing  that  no  call  for  a  state  convention  was  ever  given  or  delegates  elected  to 
either  convention,  or  notice  published  throughout  the  state  or  county  of  the  gather- 
ing of  the  new  party.  (Stale  ez  reL  Woody,  v.  Hotwitt,  aiUe,  page  602.  affirmed.) 
—State  (X  ret.  Metcdif  v.  Johngon,  518. 

14.  Where  a  regular  Republican  county  convention,  after  completing  Its  business  ad- 
journs 9ine  die,  and  a  portion  of  ihe  members  of  the  convention.  Including  the  pre- 
siding officer  and  secretary,  then  re-assemble  as  a  county  convention  of  the  Silver 
Republican  party,  which  was  a  reguUrly  organized  political  i>arty  In  the  state,  with- 
out any  call  having  been  Issued  for,  or  any  delegates  elected  to,  such  convention,  its 
proceedings  are  illegal  and  void.  (State  ex  rel,  Metcalf  v.  Johnaon,  ante,  548,  cited.) 
—State  ex  rel.  McLaughlin  v.  Bailey,  664. 

15.  Where  the  regularly  elected  delegates  to  a  republican  county  convention  upon  as- 
semblhig  were  unable  to  agree  on  an  organization,  whereupon  a  portion  of  the  dele- 
gates withdrew  and  assembling  at  another  pUice,  nomlUHtcHl  a  county  ticket  and 
.adopted  the  name  of  the  Sliver  Republican  party,  but  without  any  intention  of  form- 
ing a  new  party,  but  for  the  purpose  of  deslgnailng  the  party  for  and  as  a  principle 
only,  and  to  prevent  eonfuston  in  the  Identity  of  the  two  tickets  the  court  will  not  in- 
terfere at  the  Instance  of  one  faction  to  restrain  the  coimty  clerk  from  placing  on  the 
official  ballot  the  ticket  nominated  by  the  other  faction.  Such  a  contention  in  the 
ranks  of  regularly  elected  delegates  will  be  left  to  the  electors  to  determine.— 6^tote  ex 
reL  OiUia  v.  Johnvm,  563. 

16.  The  nomination  of  a  person  for  an  office  as  the  candidate  of  a  regularly  organized 
party,  as  the  Silver  Republican  party,  cannot  be  made  by  petition  although  the  peti- 
tion was  signed  only  by  members  of  that  party  and  was  filed  by  direction  of  the  state 
and  county  central  committees  of  the  district.  Nor  would  such  nomination  be  en- 
titled to  appear  on  the  ballot  in  a  separate  column  as  the  electors  Silver  Republican 
candidate,  or  as  an  Independent  nomination.  (State  ex  rel.  Woody  v.  RotwiU,  ante, 
page  602,  cited.)— State  fa;  re/.  Mait^  v.  Reeh,  667. 

17.  An  application  to  this  court  for  an  injunction  to  restrain  a  county  clerk  from  placing 
certain  names  upon  the  official  ballot,  which  Involves  a  contention  between  two  rival 
conventions  of  a  political  parcy.  each  claiming  to  be  the  only  regular  convention  of 
that  party  and  nominating  candidates  for  the  same  county  offices,  and  each  being 
composed  of  delegates  as  to  whom  there  was  a  showing  that  they  were  elected  from 
the  body  of  the  electow  of  the  county,  will  be  dlsnilssed  for  laches  where  the  applica- 
cation  which  might  have  been  made  ten  days  earlier,  was  delayed  until  a  time  which 
left  only  a  few  hours  for  the  consideration  of  important  questions  presented.— State 
ex  rel.  Sligh  v.  Heek,  6C1. 

EMINENT  DOMAIN. 

Does  not  give  right  of  way  for  ditch  without  condemnation  proceedings,  see  Watbr 
Rights.  4. 


606  Constitutional  Law. 

Bank  aforesaid  for  $1,500,  kept  in  Netfaart  and  on  roai  freighting,  more  partteularir 
described  as  follows,"— Is  sufficient  not  only  as  between  the  parties  to  the  mortgrnge 
but  as  to  third  parties  as  well,  without  a  more  specific  description  being  added  after 
the  words  "as  follows."— Id. 

5.  The  insertion  in  a  chattel  mortgage  of  a  more  particular  description  of  the  property, 
made  by  the  mortgagee's  attorney  after  the  mortgage  had  been  executed  and  ac- 
knowledged by  the  mortgagors,  but  with  their  express  consent,  does  not  render  tbe 
mortgage  void  as  against  third  parties  where  no  rights  interyened,  and  the  deserip- 
tion  as  given  at  the  time  of  execution  of  the  mortgage  was  sufficient  without  furtlijer 
particularization.— Id. 

6.  A  creditor  whose  debt  is  secured  by  a  mortgage  has  no  right  to  proceed  against  his 
debtor's  property  by  attachment  until  his  mortgage  security  has  been  exhausted  by 
foreclosure,  but  the  fact  that  an  attachment  is  issued  under  such  circumstances  does 
not  operate  as  a  waiver  of  the  mortgage  lien  in  the  absence  of  the  facts  creating;  an 
estoppel.    (Largey  v.  Chapman,  ante,  page  603,  cited.)— Id. 

7.  Where  a  creditor  holding  a  chattel  mortgage  upon  a  stock  of  merchandise,  upon 
which  there  is  a  prior  mortgage  and  also  several  mortgages  subsequent  to  his,  de- 
posits the  amount  of  the  prior  mortgage  with  the  coimty  treasurer  as  permitted  by 
statute,  and,  disregarding  the  subsequent  mortgages  which  were  valid  liens,  attaehe» 
the  property  and  sells  it  under  execution,  he  and  the  sheriff  are  trespassers  and 
liable  to  the  subsequent  mortgagees  for  the  value  of  the  property  so  converted  In  ex- 
cess of  the  amount  of  his  own  mortgage.— Jd. 

a,  A  motion  for  rehearing  in  such  case  made  upon  the  ground  that  the  value  of  the 
property  sold  under  the  defendant's  execution  was  stipulated  on  the  trial  to  be  $lz.- 
500,  and  for  that  reason  a  new  trial  for  the  purpose  of  determining  the  value  of  the 
property  converted  was  unnecessary,  will  be  denied  where  it  appeared  from  the 
record  that  the  court  struck  out  the  defendant's  allegations  raising  an  Issue  as  to 
the  value,  rendermg  proof  upon  that  point  hnmaterial,  and  it  seemed  that  the  stipu- 
latlon  was  made  for  the  purpose  of  the  trial  as  the  court  viewed  the  issues  to  be 
tried.-Jd. 

CITY   ORDINANCE. 

A  complaint  for  vagrancy  under  a  city  ordinance  should  not  be  dismissed  because  tbe 
charging  part  of  the  complaint  concludes  with  scandalous  matter,  but  such  matter 
should  be  stricken  out  where  the  complaint,  independently  of  the  objectionable  mat- 
ter, sufficiently  sets  forth  the  offense.— City  of  Butte  v.  PeasUy,  308. 

CLAIM  AND  DELIVERY. 
See  Rbplbvik. 

CONSTrTUTIONAL  LAW. 

Limit  of  Indebtedness  by  counties,  see  Countibs,  i. 

Power  of  board  of  equalization  to  raise  valuation,  see  Taxatiok,  2. 

1.  The  Code  of  Civil  Procedure  of  1895  (|8266)  making  a  malicious  and  guilty  Intent  a 
conclusive  presumption  from  the  deliberate  commission  of  an  unlawful  act  for  the 
purpose  of  injuring  another,  is  not  ex  post  facto  as  to  a  homicide  committed  prior  to 
its  adoption,  in  that  it  changes  the  rules  of  evidence  and  declares  a  force  to  evidence 
greater  than  that  existing  under  the  former  statute  {%  19,  Fourth  Division  of  the 
Compiled  Statutes)  defining  express  malice  to  be  **that  deliberate  intention  unlaw- 
fully to  take  away  the  Ufe  of  a  fellow  creature  which  is  manifested  by  external  cir- 
cumstances capable  of  proof,"  since  express  malice  Is  composed  of  the  same  ele- 
ments of  fact  in  each  statute,  all  of  which  must  be  proved  by  competent  evidence 
beyond  a  reason  ible  doubt,  and  each  of  which  is  rebutable.— ^tate  v.  OaUt  6i« 

2.  Section  12S6  of  the  Code  of  Civil  Procedure  of  1896,  allowing  Judgment  debtors  one 
yea  in  which  to  redeem,  is  applicable  to  a  decretal  sale  of  mortgaged  premises 
thereafter  made  although  at  the  time  the  mortgage  was  given  the  period  of  redemp. 
tion  was  six  months.    Such  extension  of  tbe  period  for  redemption  does  not  impair 
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the  obligation  of  the  coBtract  between  the  mortgagor  and  the  mortgagee  when  tlie 
latter  becomes  the  purchaser,  because  by  purchasing  his  character  as  mortgagee 
ceases  and  he  necessarily  subjects  himself  to  the  law  then  In  force  defining  the 
rights  of  purchasers.  Nor  is  the  obligation  of  the  contract  impaired  by  the  fact 
that  such  extension  may  tend  to  reduce  the  number  and  amount  of  bids  at  the  fore- 
closure sale,  for  such  contingencies  are  too  remote  to  Justify  the  conclusion  that  such 
legishition  affected  the  Tame  of  the  mortgage  contract.— State  ex  rel,  ThomoB  Crime 
Sav.  Bank  v.  QiOiam^  M. 

3.  Sureties  upon  the  official  bond  of  a  county  assessor,  upon  whom  was  Imposed  by  stat- 
ute the  duty  of  collecting  poor  taxes,  and  whose  bond  was  conditioned  that  he  would 
Iiay  oyer  the  moneys  so  collected,  are  estopped  from  contending  that  the  statute  im- 
poshig  s*ich  duty  is  in  conflict  with  section  5,  Article  VI  of  the  consiitutioUf  which 
proTldes  that  the  couuty  treasurer  shnll  be  collector  of  taxes.— Commfftionerif  of 
Meagher  Co.  t.  Oardner,  110. 

4.  The  legishiture  has  full  power  to  enact  a  license  ]a,w  unless  it  is  forbidden  by  the 
constitution  State  v.  Camp  Sing,  128. 

i>.  In  construing  a  constitutional  provision  the  proceedings  and  debates  of  the  framers 
of  the  constitution  may  be  exandned  as  tending  to  show  what  its  terms  were  under- 
stood to  designate  and  include.— Jd. 

•6.  A  obnstitutional  proyislon  should  not  be  so  construed  as  to  nullfy  a  law  unless  it  is 
clear  that  such  a  construction  was  Intended.— Id. 

7.  ThA  word  **also*'  In  the  last  sentence  of  section  l,  article  XII  of  the  constitution,  pro- 
viding that  *'The  legislative  assembly  may  also  Impose  a  11<  ense  tax  both  upon  per- 
sons and  upon  corporations  doing  business  In  the  state,"  which  follows  the  provision 
that  the  revenue  for  the  support  of  the  state  shall  be  provided  for  by  taxes,  was  not 
used  to  carry  over  Into  the  sentence  where  it  occurs  the  idea  expressed  In  the  sen- 
tence preceding  it,  to  the  effect  that  the  legislature  may  also  Impose  license  taxes  for 
the  support  of  the  state,  but  was  used  simply  to  connect  the  idea  of  the  two  systems 
of  revenue,  and  therefore  the  Imposing  of  license  taxes  is  not  restricted  to  the  pur- 
)K)se6  of  state  revenue  alone.— Id. 

8.  A  Ucense  tax  is  not  withUi  the  Inhibition  of  the  constitution  {%  4,  Article  XII)  that 
the  legishitive  assembly  shall  not  levy  taxes  upon  the  inhabitants  or  property  in  any 
county,  city  or  town,  or  municipal  corporation,  for  county,  town  or  municipal  pur- 
poses, but  it  may  by  law  vest  in  the  corporate  authorities  thereof  powers  to  assess 
and  collect  taxes  for  such  purposes.  The  intent  of  this  se  -tion  and  section  l.  Id,,  to 
refer  to  taxation  proper,  and  not  to  licenses,  is  expressed  In  the  use  of  the  words 
*'levy,"  ^'assess,"  and  "rate."  when  speakhag  of  taxes,  and  the  use  of  the  word  *Mm- 
pose,"  when  speaking  of  licenses.— id. 

9.  The  laundry  license  tax  law  (Political  Code,  H  4079  etMQ.)  which  allows  seventy  per 
cent  of  the  licenses  to  be  retained  by  the  coimty,  is  not  repugnant  to  section  4,  ar- 
ticle XII  of  the  ccmstitution,  as  levying  .  tax  upon  the  inhabitants  or  property  in  a 
county  for  oounty  purposes.— Id. 

10.  Section  697,  Fifth  Division  of  the  Compiled  Statutes,  declaring  the  liability  of  the  cor. 
poratlon  to  an  employe  injured  through  the  negligence  of  his  superior  to  be  the  same 
as  if  the  employe  were  a  passenger,  being  originally  part  of  an  act  for  the  inoorpora- 
tloD  of  railroad  companies  hi  the  territory,  and  having  application  only  to  corpora- 
tions created  under  such  act.  Imposes  upon  domestic  railroad  companies  a  burden 
not  Imposed  upon  foreign  railroad  companies  operathig  within  the  state  and  was 
therefore  annulled  by  the  adoption  of  tl  e  state  oonstltution,  in  ^hich  (|  i.  Article 
XV)  foreign  corporations  are  prohibited  from  enjoying  withhi  the  state  any  greater 
privileges  than  enjoyed  by  like  corporations  created  under  the  hiws  of  the  state.— 
Crinoell  v.  Montana  Central  By.,  107. 

11.  Section  II,  Article  XV  of  the  constitution,  declaring  In  effect  that  domestic  corpora- 
tions shall  not  be  discrbninated  against  in  the  enjoyment  or  possession  of  rights  and 
privileges  that  may  be  accorded  to  foreign  corporations  of  like  cliaracter,  is  self  x  • 
ecuting  as  a  prohibition,  but  not  as  an  afllrmative  imposition  upon,  or  securement  to, 
foreign  companies  of  the  rights  or  privileges  only  accorded  by  state  Uws  to  domestic 
companies.— Id. 
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contract. 

To  share  profits,  when  does  not  constitute  partnership,  see  Partkkkship,  i,  2. 
Assignee  of,  may  set  up  fraud,  see  Fraud,  4. 

1.  The  premises  recited  in  a  contract  were  that  the  plaintiff  owned  certain  stock  in  1 
railroad ;  that  it  had  been  agreed  that  defendant  should  purchase  of  plaintiff  one^iatf 
of  his  stock  at  a  stated  price  and  that  it  was  desired  that  the  parties  should  TOte  tbelr 
stock  as  a  unit  and  act  in  harmony  in  the  management  of  the  raihroad.  The  con- 
tractual portion  of  the  Instrument  recited  that  in  consideration  of  the  premises  U» 
parties  agreed,  first,  that  the  plaintiff  should  sell  and  deliver  to  the  defendants  ooe- 
half  of  his  stock  at  a  certain  price  for  which  the  defendants  should  give  their  note 
payable  six  months  after  date.  The  balance  of  the  contract  was  covered  by  ten  other 
paragraphs  containing  agreements  for  pooling  and  voting  the  stock,  which  anange- 
uient  was  to  continue  for  ten  years,  though  no  thne  was  fixed  for  forming  the  pooL 
Held,  In  an  action  on  the  note,  that  the  only  consideration  for  the  note  was  the  de^ 
livery  of  the  stock  as  provided  in  the  first  paragraph,  which  was  complete  in  Itself 
and  independent  of  the  others,  and  that  the  nonperformance  of  the  further  agree- 
ments was  not  a  defense.— £d(rerton  v.  Powers  860. 

?,  Where  a  contract  for  tlie  sale  of  ewe  sheep  recited  that  the  sheep  were  to  be  tn 
"healthy  condition"  at  the  time  of  delivery,  the  fact  that  the  vendor,  prior  to  de  It- 
ery,  may  have  negligently  permitted  a  number  of  the  ewes  to  be  bred,  whereby  tber 
dropped  their  himbs  at  an  unusual  and  inclement  season  of  the  year,  to  the  loss  of 
the  vendee,  does  not  constitute  a  breach  of  the  contract,  in  the  absence  of  evidence 
that  the  words  had  a  local  or  peculiar  signification,  by  which  they  were  understood 
as  a  warranty  that  the  ewes  were  not  to  be  pregnant  at  the  tin.e  of  delivery.— Oitwa 
V.  Port  Huron  L.  S,  Association,  892. 

8.  Where  defendant  contracted  to  convey  to  plaintiff  a  one-fourth  interest  in  a  brick 
yard  and  works,  with  a  provision  that  the  plaintiff,  at  the  expiration  of  one  year 
might,  if  dissatisfied  with  the  business,  demand  a  return  of  the  purchase  price  with 
one>fourth  of  the  net  profits  and  re-convey  such  hiterest,  and  shortly  after  the  mak- 
ing of  the  contract  the  property  is  transferred,  with  the  consent  of  both  parties,  to  an 
incorporated  company,  the  plaintiff  receivmg  one-fourth  of  the  capital  stock,  such 
transfer  merged  the  original  property  into  the  company,  and  If  a  tender  was  neces- 
sary to  plaintiff 's  right  to  rescind,  a  tender  of  the  amount  of  stock  received  was  aU 
that  defendant  could  require  to  put  him  in  atata  quo.Schutx  v.  O'Rourhe,  418. 

4.  A  tender  of  stock  representing  an  hiterest  in  property  purchased  under  a  contract 
reserving  to  the  purchaser  the  right  to  rescind  at  the  expiration  of  one  year.  Is  pre- 
mature if  made  before  the  expiration  of  the  year.— id. 

6.  Where  the  vendee  in  a  contract  for  the  sale  of  an  Interest  in  a  manufacturing  ptimt- 
reserved  the  right  if  dissatisfied  with  the  business  at  the  expiration  of  one  year,  to 
demand  repayment  of  the  purchase  price  and  re-convey  the  interest  acquired,  and -at 
the  expiration  of  the  year  expressed  such  dissatisfaction,  it  then  devolved  upon  the 
vendor  to  return  the  purchase  price  and  upon  the  vendee  in  tium  to  re-oonvey  the 
interest,  and  no  formal  tender  of  the  stock  representing  the  vendee's  Interest  was 
necessary  prior  to  the  trial  of  an  action  to  recover  the  purchase  price.— Id. 

G.  Declarations  in  such  case  by  the  vendor,  upon  a  demand  being  made  after  the  expira- 
tion of  the  year,  for  the  repayment  of  the  purchase  money,  that  he  would  setOe  when 
the  vendee  paid  a  part  of  a  certain  note,  and  at  another  time  when  approached  for  a 
settlement,  that  he  would  have  nothing  to  do  with  it,  constituted  a  waiver  of  the 
production  of  the  stock  and  its  formal  tender.— Id. 

7.  Transfer  by  the  plaintiff  of  a  portion  of  the  stock  prior  to  the  expiration  of  the  year 
would  not  defeat  a  recovery  of  the  purchase  pr  ce.  where  a  tender  was  made  upon  the 
trial  of  a  certificate  representing  the  full  amount  of  the  stock  originally  received.  A 
return  of  the  identical  shares  received  was  not  essential.— id. 

8.  The  defendant  having  refused  a  tender  of  the  s*^ock  on  the  trial  solely  upon  the 
ground  that  it  had  been  attached,  will  be  held  on  appeal  to  have  waived  the  objection 
that  the  stock  tendered  did  not  stand  in  plaintiff 's  name.— Jd. 

CONVENTIONS, 
See  Elbctions. 
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CONVERSION. 

Statute  of  limitations  begins  to  run  from  the  time  of  s  le  of  wife's  property  by  husb.  nd, 

8  »»•  Statute  of  Limitations,  l. 
By  mortgagee  of  chattels,  see  Chattel  Mortoaoes,  7, 8. 


CORPORATIONS. 

Alleged  purchase  of  stock  by,  see  Attachment,  i. 

Action  for  penalty  for  failure  to  file  annual  report,  when  barred,  see  Statute  of  Lim. 

ITATIONS.  2, 8. 

1 .  One  who  is  both  the  director  and  Tlce-presldent  of  a  corporation  and  who,  In  thecapac- 
Ity  of  a  superintendent,  renders  services  of  value  to  the  company,  which  are  clearly 
outside  of  the  ordinary  duties  of  a  director  or  vice-president,  and  which  some  one 
had  to  perform,  and  which  it  was  understood  by  the  corporate  officers  were  to  be 
performed  by  such  director  and  paid  for  as  services  of  a  superintendent,  may  recover 
therefor  without  an  express  contract.  (FeUony.  Westlrtm  Mountain  Mining  Co,, 
16  Mont.  81,  affirmed.)— Severson  v.  Bi  Metailic  Ex.  M.  it  M.  Co.,  13. 

2.  TJuder  the  provisions  of  the  Civil  Code  relating  to  the  organization  of  don^estlc  cor- 
porations {%  890  et  9€q.),  the  issuance  by  the  secretary  of  state  of  a  rertiflcate  that  a 
certified  copy  of  tlie  articles  of  Incorporation  of  a  company,  organized  thereunder, 
containing  the  required  statem  nt  of  facts,  has  been  filed  in  his  office.  Is  a  prerequi- 
site to  the  legal  formation  of  a  domestic  corporation.— <Sta^e  ex  rel.  Travelers*  Ins. 
Co.  V.  RotttHU,  87. 

3.  A  foreign  accident  and  life  Insurance  company,  wishing  to  do  business  wtthln  Ihis 
state,  is  regulated  by  the  provisions  of  sections  1030  et  aeq.  of  the  Civil  Code,  requiring 
the  filing  with  the  secretary  of  state  of  a  duly  authenticated  copy  of  its  charter,  to- 
gether with  a  statement  of  its  financial  condition,  and  a  certificate  of  consent  to  be 
sued,  and  is  not  within  the  requirement  of  subdivision  3,  section  410  of  the  Political 
Code,  that  the  secretary  of  state  charge  and  collect  for  receiving  and  filing  each  cer- 
tificate C'f  incorporation  the  sum  of  fifty  cents  on  each  one  thousand  dollars  of  the 
capital  stock  of  the  company,  since  the  certificate  of  incorporation  referred  to  in  this 
section  pertains  only  to  the  certificate  necessary  to  complete  the  legal  organization  i  f 
a  domestio  corporation.  {State  ex  rel.  Aa/shen  v.  Munich  Fire  Int^urance  Co.,  17 
Mont.  41,  cited.)— J  d. 

4.  A  foreign  insurance  company  Is  not  required  to  file  a  copy  of  its  charter  or  articles  of 
incorporation  with  the  secretary  of  state,  and  where  such  company  has  fully  com- 
plied with  the  statutory  requirements  relative  to  foreign  Insurance  compiiles  and 
has  filed  with  the  state  auditor  all  papers  required  by  thn  provisions  of  the  Civil  Code 
relating  to  stock  and  mutual  insurance  corporations  (H  669,  670)  it  may  compel  the 
secretary  of  state  by  mandarMu  to  file  in  his  office  a  certificate  designating  an  agent 
to  receive  process  as  required  by  section  1086  of  the  Civil  Code.  {State  ex  rel.  Aachen 
V.  Munich  Fire  Insurance  Co.,  17  Mont.  41,  cited.) -i>tate  ex  rel.  Fidelity  <fc  Casualty 
Co.  V.  Rotwitt,  02. 

6.  Under  chapter  83,  Fifth  Division  of  the  Compiled  Statutes,  providing  for  the  organ- 
ization of  building  and  loan  associations  and  authorizing  a  member  to  receive  back 
the  amount  of  subscriptions  paid  in  by  him  upon  withdrawing  from  the  association,  a 
complaint  in  an  action  by  a  member  so  withdrawing,  to  recover  his  subscriptions, 
which  fails  to  allege  that  the  defendant  association  was  organized  under  the  provis- 
ions of  such  chapter,  is  bad  on  genena  demurrer.  {Wetheu  v.  Kemper,  17  Mont.  491. 
cited,)— H^/itte/oot  V.  National  Fraternity  B.  &  L.  A(w*n,  164. 

6.  In  an  action  by  a  withdrawing  member  against  a  building  and  loan  association  to  re- 
cover the  amount  of  his  subscriptions  and  interest  where  the  statute  authorizes  re- 
payment In  such  case  of  the  amount  of  tlie  subscription  paid  In,  together  with  such 
interest  as  the  by-laws  may  determine,  the  complaint,  in  order  to  support  a  recovery 
for  hiterest,  should  state  the  rate  of  interest  which  the  by-laws  had  determined.— id- 

7.  A  water  company,  organized  under  the  statute  for  the  purpose  of  supplying  a  city 
and  its  Inhabitants  with  water,  and  having  been  granted  a  franchise  for  thatpurpose* 
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assumes  obligations  of  a  public  nature  and  must  exercise  its  powers  In  a  reasoiuUrte 
manner,  and  ctierefore,  wliere  the  inhabitant  of  a  city  occupying  premises  as  a  ten- 
ant, and  requiring  water  for  general  purposes,  but  whose  lessor  had  refused  to  be  re- 
sponsible for  water  rents,  requests  the  company  to  turn  on  the  water  at  his  premises 
and  tenders  payment  in  advance,  the  refusal  of  the  company  to  do  so,  under  a  mle 
not  to  supply  water  to  rented  premises  except  on  the  personal  responsibility  of  the 
owner,  and  that  if  the  water  was  turned  on  the  money  tendered  would  be  credited  to 
the  owner  is  unreasonable.— 5ta/e  tx  rtl,  MiUted  v.  BuiU  Water  Co.,  199. 

COSTS. 
Attorneys  fees  In  supreme  court,  not  recoyerable  as,  see  Mechanic's  Ltens,  8. 

1.  On  motion  to  retax  costs  on  remittitur  from  this  court,  an  item  for  printing  briefs, 
otherwise  allowable,  was  properly  stricken  out  where  It  appeared  that  this  expense 
had  been  paid  for  in  another  \tem.—WaiU  v.  Virutim,  410. 

2.  An  item  in  a  cost  bill  reading*.  "To  statement  on  appeal^ioo,**  was  properly  disal- 
lowed where  it  appeared  that  If  Intended  as  a  charge  for  transcription,  that  expense 
had  already  been  charged  for,  and  If  Intended  as  a  charge  for  professional  services, 
was  not  a  taxable  item  of  costs.— Id. 

3.  Under  section  494  of  the  Code  of  Civil  Procedure  (1887)  allowing  the  prevailing  party 
his  "costs  nd  necessary  disbursements,*'  a  fee  paid  the  stenographer  for  a  tran- 
script of  the  evidence  to  be  used  hi  preparing  a  statement  on  rcotlon  for  a  new  trial 
is  a  necessary  disbursement.— J  d. 

COUNTIES. 

1.  A  loan  of  $30,003  by  a  bank  to  a  county,  made  in  one  day  by  splitting  the  sum  loaned 
into  several  amounts  of  910,000  or  less,  each,  is  an  attempted  evasion  of  section  5, 
Article  XII  of  the  constitution,  prohibiting  a  county  from  incurring  an  Indebtedness 
for  any  single  purpose  to  an  amount  exceeding  $10,000,  without  the  approyal  of  a 
majority  of  the  electors  thereof  voting  at  an  election  for  that  purpose;  and  a  bond 
issue  to  fund  the  indebtedness  so  created,  together  with  other  legal  warrants,  is  void. 
—Hoffman  v.  Commissionera  of  OaUeUin  County^  224. 

2.  A  complaint  in  an  action  to  enjoin  the  Issuance  of  bonds  by  a  county,  which  alleges, 
in  effect,  that  the  board  of  county  commissioners  pretended  to  borrow  a  certain  sum 
from  a  bank  at  one  lirae  and  in  four  several  amounts.  Issuing  warrants  therefor,  in 
order  to  create  an  apparent  warrant  indebtedness  of  the  county;  that  the  amounts 
were  treated  as  loans  for  which  the  bank  filed  its  claims;  that  at  the  time  of  the  Issu- 
ance of  the  pretended  warrants  there  was  no  money  due  said  bank,  but  that  it  was 
then  agreed  between  tlie  county  and  the  bank  that  said  warrants  represented  only  a 
pretended  loan  deposited  to  the  credit  of  tlie  county  and  which  should  not  be  drawn 
against  unless  a  sufiiclent  amount  of  bonds  were  sold  to  take  up  said  warrants;  that 
upon  the  second  day  after  the  allowance  of  the  claims  the  commissioners  made  an 
order  for  tiie  issuance  of  bonds  to  fund  the  outstanding  warrant  Indebtedness  and 
for  the  publication  of  notice  thereof;  that  the  question  of  isisulng  the  bonds  was  never 
submitted  to  the  electors  and  that  they  were  not  issued  to  redeem  outstanding  bonds, 
states  a  cause  of  action.— Id. 

3.  Where  the  answer  in  such  case  admitted  the  making  of  the  agreement  pleaded  In  the 
complaint,  but  averred  that  it  was  abandoned  prior  to  the  commencement  of  the  ac" 
tion,  this  is  an  admission  that  such  an  agreement  was  In  force  when  the  warrants 
were  drawn,  and  a  denial  that  the  board  of  commissioners  at  any  time  created  any 
fictitious  indebtedness  is  inconsistent  therewith  and  evasive.  (Ptncer  y.  Oum,  6 
Mont.  6;  Stewart  v.  Budd,  7  Mont.  578;  State  v.  Diekerman^  16  Mont.  27S,  cited.)-id. 

.  The  complaint  in  such  case  having  charged  a  pretended  loan  for  $30,000,  and  that  the 
warrants  were  issued  as  tiie  basis  for  a  bond  iiisue  with  which  to  fund  the  loan.  Judg- 
ment on  the  pleadings  was  proper,  where  the  answer  identified  the  warrants  as  de- 
scribed In  the  complaint,  but  failed  to  specifically  deny  that  the  whole  transaction 
was  a  loan  of  $80,000.  and  that  it  was  the  sums  making  up  that  amount  which,  added 
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to  the  legal  outstanding  warrants,  made  up  the  total  Indebtedness  alleged  in  the 
answer.— Id. 
6.  Where  county  cdmmiisioners  undertake  to  incur  an  indebtedness  against  the  county 
which  is  unconstitutional,  this  is  not  an  exercise  of  adminlstratlye  discretion  In  a 
matter  within  their  Jurisdiction,  requiring  a  review  by  appeal  under  section  764,  Fifth 
Division  of  the  Compiled  Statutes  providing  that  any  one  aggrieved  by  the  action  of 
the  commissioners  may  appeal  to  the  district  court,  but  it  is  a  void  act  which  may  be 
restrained  by  injunction.— Id. 

6.  An  Injunction  to  restrain  a  bond  issue  for  the  purpose  of  funding  warrants  illegally 
issued  will  not  be  denied  for  want  of  diligence  where  the  warrants  were  issued  March 
)6th  and  the  action  was  commenced  May  28th  and  before  the  delivery  of  the  bonds. 
—Id. 

7 .  In  fln  action  by  taxpayers  against  the  board  of  commissioners  to  enioln  the  delivery 
of  bonds  illegally  Issued  and  sold,  the  banks  which  had  purchased  the  warrants  and 
bonds  are  not  necessary  parties  defendant.— id. 

8.  An  action  to  enjolo  the  delivery  by  the  county  commissioners  of  bonds  illegally  issued 
and  sold,  and  to  have  the  proceedings  of  the  board  declared  void,  Is  properly  brought 
in  the  name  of  the  plaintiffs  as  taxpayers.  (Davenport  v.  KleinschmidU  6  Mont.  602, 
cited.)  -  Jd. 

9.  Where  the  county  treasurer  is  made  a  party  defendant  in  such  action  with  the  com- 
missioners and  defaults,  the  commissioners  cannot,  on  appeal,  complain  of  the  Judg- 
ment rendered  against  him  from  which  no  appeal  was  taken.— id. 

COUNTY  A8SBSS0R. 

1.  Section  1790,  Fifth  Division  of  the  Compiled  Statutes  (1887)  making  It  the  duty  of  the 
county  assessor  to  collect  the  poor  tax,  providing  for  the  manner  of  collection  and 
creating  a  liability  on  the  offleer's  offldal  bond  for  the  money  so  collected  was  a  law 
of  the  territory  upon  the  admission  of  the  state  and  had  not  been  repealed  by  prior 
amendatory  and  repealing  acts.— Commissioners  of  Meigher  County  v.  Oardner, 
110. 

2.  Where  a  former  statute  providing  for  the  collection  of  poor  taxes  by  the  county  as- 
sessor also  provided  that  he  should  be  liable  or  his  official  bond  for  the  money  so  col- 
lected, was  practically  reenacted  in  a  subsequent  act,  with  the  exception  of  the  pro- 
vision in  respect  to  liability  on  his  bond,  this  omission  does  not  release  his  official 
suretiesfromilablllty  for  taxes  collected  and  embezzled  by  him  subsequent  to  such 
reenactment,  where  the  condition  of  the  bond  was  that  the  assessor  would  pay  over 
all  moneys  coming  into  his  hands  as  <iuch  officer.— id. 

8.  Sureties  upon  the  official  bond  of  a  county  assessor,  upon  whom  was  Imposed  by  stat- 
ute the  duty  of  collecthig  poor  taxes,  and  whose  bond  was  conditioned  that  he  would 
pay  over  the  moneys  so  collected,  are  estopped  from  contendhig  that  the  statute  im- 
posing such  duty  is  in  conflict  with  section  6,  Article  VI  ofthe  constitution,  which 
provides  that  the  county  treasurer  shall  be  collector  of  taxes.— id. 

COUNTY  COMMISSIONERS. 
See  CouKTiBS. 

CREDITOR  S  BILL. 

1.  A  complaint  In  equity  to  reach  and  have  appUe  t  to  a  Judgment,  property  of  the  Judg- 
ment debtor,  alleged  to  be  fraudulently  concealed,  which  shows  that  there  is  no  prop- 
erty subject  to  execution  and  what  has  become  of  it,  need  not  also  allege  as  a  pre- 
requisite to  equitable  relief,  that  an  execution  was  issued  and  returned  unsatisfied.— 
Ryan  v.  Spetth,  46. 

2.  A  creditor's  bill  to  reach  funds  of  an  estate,  alleged  to  have  been  fraudulently  secret 
ed  and  to  require  the  administrator  to  personally  account  therefor  in  equity,  need 
not  allege  that  the  plaintiff  s  claim  was  first  presented  to  the  administrator  for  al- 
lowance under  the  rules  of  probate  praetlce.— id. 
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8.  The  plaintiff  to  a  creditor's  suit  must  allege  that  he  is  the  owner  of  the  Judsmeot  a 
that  it  is  unsattefled.— Id. 

CRIMINAL  LAW. 

Review  on  appeal  from  Judgment,  see  Appeal,  l,  2. 
Misconduct  of  Jurors  as  ground  for  new  trial,  see  New  Trial*  i. 
Newly  discovered  evidence  as  ground  for  new  trial,  see  New  Trial,  2,  s. 
Remarks  of  counsel  in  argument,  see  Appeal.  7. 

1.  It  is  error  to  aUow  the  prosecuting  attorney,  for  the  purpose  of  impeachinenC,  to  tes- 
tify as  to  what  a  witness  to  the  homicide  stated  at  the  ooronc^r's  inquest,  by  repeating 
her  statements  as  taken  down  in  writing  by  him  at  the  time  and  stating  that  sbe  had 
so  stated,  where  the  statoments  concerning  which  she  was  to  be  impeached  bad  not 
been  first  related  to  her  with  an  opportunity  to  answer  as  to  their  truth  or  to  exptaio 
them,  nor  the  written  evidence  shown  to  her  before  putting  the  questions,  as  in- 
quired by  section  S380  of  the  Code  of  Civil  Procedure.— State  v.  O^Brien^  l. 

2.  On  a  trial  for  murder,  where  the  killing  occurred  in  the  defendant's  house,  the  rela- 
*  tions  existing  between  the  defendant  and  a  woman  with  whom  he  was  living  may  be 

proved  by  the  state  as  bearing  upon  the  defendant's  motives,  and  as  to  whether  under 
all  the  circumstances  he  acted  as  a  reasonable  man.—Id. 

3.  The  state  should  not  be  permitted  to  introduce  statements  by  the  defendant  before 
the  coroner  immediately  after  the  homicide,  made  in  Ignorance  of  his  lawfal  rights, 
without  the  aid  of  counsel  and  under  the  belief  that  he  was  obliged  to  answer  the 
questions  put  to  him.— Id. 

4.  Continual  objections  by  the  counsel  for  the  state  to  questions  asked  the  witnesses  for 
the  defense,  many  without  merit,  and  made  for  the  purpose  of  keeping  a  knowledge 
of  the  case  or  its  merits  from  the  Jury,  Is  Improper  practice.— Id. 

5.  Xn  instruction  as  to  reasonable  doubt,  that,  If  the  Jury.  '*or  any  one  of  them,"  enter- 
tain any  reasonable  doubt  upon  any  single  fact  or  element  necessary  to  constitute  the 
crime,  the  defendant  should  be  given  the  benefit  of  the  doubt  and  acquitted,  is  ob- 
jectionable in  Implying  that  If  one  Juryman  has  a  reasonable  doubt  the  eleven  n.ust 
concur  in  acquittal.— Jd. 

6.  The  general  doctrine  of  the  right  of  a  man  to  defend  himself,  if  assailed  in  his  own 
house,  is  that  he  need  retreat  no  further.— Id. 

7.  Under  section  4656,  Penal  Code,  restricting  the  state  and  defendant  each  to  six  wit- 
nesses, except  upon  order  of  the  court  upon  proper  showing  by  affidavit  or  otherwise, 
it  is  proper  for  the  court  to  require  the  defendant,  upon  a  request  for  a  subpoena  for 
auditional  witnesses,  to  disclose  the  materiality  of  their  testimony.— Id. 

8.  On  a  trial  for  murder,  evidence  that  prior  to  the  killing  the  defendant  had  litigation 
or  trouble  about  his  land,  which  was  offered  for  the  purpose  of  showing  the  begin- 
ning of  the  trouble  and  the  sentiment  worked  up  against  the  defendant,  was  property 
excluded  until  it  might  become  relevant  by  connecting  the  deceased  therewith;  or 
until  it  was  shown  to  relate  to  some  circumstance  that  extenuated  the  killing.— 
Statej,  Gay,  61, 

9.  On  a  trial  for  murder  evidence  offered  by  the  defense  that  some  person,  not  a  witness 
in  the  case,  had  burned  the  defendant's  house  some  days  before  the  homicide,  was 
properly  excluded  as  Irrelevant  where  it  did  not  appear  that  the  deceased  had  par- 
ticipated in  the  burnUig.— Id. 

10.  Where  the  Jury  were  instructed  upon  the  distinguishing  features  of  the  several  de- 
grees of  murder  and  manslaughter  as  defined  by  the  statute,  and  as  to  the  penalty 
for  murder  in  the  first  degree,  the  omission  of  the  court  to  also  inform  the  Jury  as  to 
the  penalties  for  murder  In  the  second  degree  and  manslaughter  was  not  prejudicial 
to  the  defendant,  where  no  Instruction  defining  such  penalties  was  requested  by  the 
defendant  and  the  Jury  found  him  guilty  of  murder  in  the  first  degree.  {StaU  v. 
Baker,  18  Mont  160,  cited.)— id. 

11.  The  Jury  being  the  sole  Judges  of  the  weight  to  be  given  to  the  testimony,  an  instruc- 
tion offered  by  the  defense  that  dying  declarations  should  be  received  with  great 
caution,  was  properly  refused  as  commenting  on  the  weight  to  be  given  to  that  par- 
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ticular  portion  of  the  testinooDy.  {State  y.  Oleim,  17  Mont.  17;  Wastl  v.  MorUana 
TJifUm  Ry.  Co.,  17  Mont.  218.  cited.)— W. 

12.  The  court  not  being  required  by  section  2070  of  the  Penal  Code,  to  give  an  Instruction 
In  any  modified  form,  a  party  offering  an  erroneous  InstQiction  cannot  complain  that 
it  WHS  not  corrected  and  then  given.— Jr/. 

18.  Statements  by  the  deceased  Just  after  being  shot,  and  while  rational,  that  he  knew 
his  wound  was  fatal:  that  he  could  not  recorer;  that  he  would  never  see  his  home 
ae:ain  and  that  the  defendant  had  shot  him,  are  admissible  as  dying  declarations,  It 
appearing  that  he  expressed  no  belief  in  his  recovery  at  any  time,  and  that  a  doctor 
had  told  him  that  all  he  could  do  was  to  alleviate  the  pain.  {Stale  v.  Russell^  13  Mont. 
164,  cited.)— Id. 

14.  Evidence  that  the  defendant  had  aided  another  to  escape  from  arrest  and  had  left 
In  his  company  threatening  to  Iiill  any  one  who  attempted  to  arrest  him;  that  prior  to 
the  homicide  both  had  resisted  the  officers  on  several  occasions;  that  wiille  being 
pursued  his  companion  killeii  an  officer,  whose  official  character  was  well  kuown  to 
both,  and  whom  defendant  had  himself  threatened  to  kill,  although  the  officer  after 
exchanging  some  shots  with  him  Iiad  commanded  them  to  surrender  and  said  he 
would  shoot  no  more;  that  defendant  shot  another  officer  Immediately  upon  the  lat- 
ter discovering  him  in  hiding;  that  the  deceased  in  his  dying  declaration  said  that 
defendant  had  shot  him:  that  defendant  after  shooting  the  deceased  shot  at  another 
officer;  that  defendant  was  at  no  time  flred  upon  until  he  had  first  drawn  his  gun  or 
was  fleeing  to  elude  them,— Is  sufficient  to  sustain  a  conviction  of  murder  in  the  first 
degree.— /d. 

15.  Where  one  who  had  committed  a  felony  and  had  shown  a  disposition  not  to  submit 
to  arrest  aimed  a  rifle  at  an  officer,  whom  he  well  knew  officially,  and  prepared  to 
shoot  him  when  commanded  to  stop  and  throw  up  his  hands,  it  was  not  nece&sary  to 
justify  the  attempted  arrest  that  the  officer  should  have  first  disclosed  his  official 
character  and  the  reason  for  the  arrest. 

DAMAGES. 

Forimlawful  construction  of  water  ditch,  see  Watbr  Rights,  5. 
For  obstructing  ditch,  see  New  Tbial,  7. 

DEEDS. 
Action  to  reform,  parties  in,  see  Homestead.  2. 

DI8TBICT  COUHT. 

The  Jurisdiction  of  the  district  court,  sitting  in  probate  matters  is  limited  to  the  powers 
conferred  upon  it  by  statute.  {In  re  Hiooins*  £8tate,  16  Mont.  474;  Chadwick  v.  Chad- 
ti7/c?f,  6  Mont.  566,  cited.)— State  ex  rel.  Bcrtleit  v.  Second  Judicial  District  Court, 
481. 

DURESS. 
Defense  of,  to  action  on  note,  see  Nbootiablb  Instkumbnts,  3,  4,  5,  6. 

•  EJECTMENT. 

Prior  possession  of  land  afterwards  in  railroad  grant,  see  Railroads,  i. 

Adverse  possession  of  lands  for  the  period  of  the  statute  of  limitations  will  not  be  de- 
feated because  defendant's  entry  was  not  made  under  a  paper  title.  {National  Min- 
ing Co,  v.  PouerSf  3  Mont.  844,  cited.)— JffnriMo/a  Land  A  Improvement  Co,  v. 
Brasiert  444. 

ELECTIONS. 

1.  An  election  contest  authorized  by  section  1048.  Fifth  Division  of  the  Compiled  Stat- 
utes, being  a  special  proceeding,  the  Jurisdictional  facts  must  appear  on  the  face  of 
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the  proceedings,  and  therefore  where  the  statute  permits  a  contest  to  be  Instituted 
only  by  an  elector,  the  omission  of  the  contestant  to  show  by  averment  on  the  laee  of 
the  record  that  he  is  an  elector,  is  fatal.— GiUcspie  v.  Dion,  188. 

2.  In  an  election  contest  instituted  under  section  1043.  Fifth  Division  of  the  Gomplied 
Statutes,  where  tlie  contestant's  statement  failed  to  state  a  jurisdictional  fact,  no 
ameudment  offered  or  made  after  the  lapse  of  the  ten  days  allowed  by  the  statute  for 
instituting  the  contest  could  cure  the  defect  or  give  the  court  jurisdiction  to  act.— Jd. 

3.  Under  section  1043,  Fifth  Diylslon  of  the  Compiled  Statutes,  requiring:  the  contestant 
of  an  election  to  file,  witiiln  ten  days  thereafter,  a  statement  specifying  the  grounds 
of  contest,  a  statement  merely  alleiring  that  marked  ballots  were  voted  and  ooonted 
in  a  certain  precinct,  and  that  owing  to  confusion  at  the  time  the  votes  were  counted, 
mistakes  were  made,  and  which  failed  to  state  that  the  contestant  was  a  candidate 
for  the  office  in  question,  or  that  any  one  of  the  ballots  were  unlawfully  marked,  or 
the  nature  of  the  alleged  mistakes,  or  that  they  affected  the  result,  or  the  number  of 
votes  cast  at  that  precinct,  or  that  any  electors  were  prevented  from  voting  by  fraud 
or  other  misconduct,  Is  insufilclent.  A  statement  so  defective  cannot  be  cured  by 
amendment  after  the  time  allowed  by  law  for  commencing  proceedings  has  expired. 
{Heyfrfjn  v.  Mahtmty,  9  Mout.  4J7.  cited.)— Id. 

4.  Sections  1200, 1200. 1211, 1212. 1218  to  1221.  Inclusive  and  1224  to  1234  inclusive  of  chapter 
8,  Part  III.  title  II  of  the  Political  Code,  pertaining  to  the  registration  of  Toters. 
held  in  force.— Steele  v.  GUpalricK  458. 

6.  The  time  for  opening  registration  offices  is  controlled  by  the  provisions  of  section 
1227,  chapter  8,  Part  III,  title  II  of  the  Political  Code,  and  the  registration  of  electors, 
as  therein  provided,  may  not  lawfully  begin  before  the  second  Tuesday  of  October 
preceding  any  general  election.— Id. 

6.  Sectlou  1288,  Id.,  prohibiting  registration  and  voting  in  any  county  other  than  the  one 
in  which  the  elector  actually  resides  at  the  time  of  his  registration  or  in  which  he  will 
have  actually  resided  for  thirty  days  before  election  day,  is  controlling  as  to  the  char- 
acter of  registration  certiflcates  permitted  to  be  Issued  by  registry  agents.— /d. 

7.  Where  a  judicial  district  com  prises  two  counties  the  nomination  of  a  candidate  for 
district  judge  by  a  political  party  at  a  coimty  convention  composed  of  delegates  of 
that  coimty  alone,  without  the  other  county  having  an  opportimlty  to  participate  in 
the  proceedings  is  a  nullity.— ^fate  ex  rel.  Woody  v.  Rotwitt^  602. 

8.  The  conventions  and  primary  meetings  provided  for  by  sections  1810, 181 1, 1812  of  the 
Political  Code,  held  for  the  purpose  of  nominating  candidates  for  public  office,  are 
meant  to  be  organized  assemblages  of  electors  or  delegates  fairly  representing  the 
entire  body  of  electors  of  the  political  party  which  may  lawfully  vote  for  the  candi- 
dates of  an «-  such  conveution.— Id. 

9.  Section  1313  of  the  Political  Code,  permitting  a  candidate  for  public  office  to  be 
nominated  by  certificate  or  petition  signed  by  a  certain  i^ercentage  of  the  electors  re- 
siding within  the  political  division  for  which  the  officer  is  to  hfi  elected,  contemplates 
simply  the  candidacy  of  one  not  a  nominee  of  a  party,  as  an  independent  or  electors' 
candidate,  and  where  no  effective  nomination  for  a  particular  office  has  been  made 
by  any  convention  or  primary  meeting  held  by  the  delegates  of  an  organized  political 
party  for  the  purpose  of  nominating  a  candidate  for  that  office,  a  person  is  not  en- 
titled to  have  his  name  placed  upon  the  regular  party  ticket  as  a  nominee  for  the 
office  solely  by  petition  of  voters  who  nominate  him  as  the  candidate  of  such  regu- 
larly organized  party.  In  such  case  he  is  simply  the  candidate  of  those  individual 
electors  who  have  joined  in  nominating  him  and  is  only  entitled  to  be  pUiced  upon  the 
ballot  as  such  a  candidate.— Id. 

10.  A  list  of  persons  cannot  l>e  placed  upon  the  official  ballot  as  candidates  of  a  so-called 
Silver  Republican  party  upon  a  petition  filed  witli  the  county  clerk  nominating  such 
persons  for  their  respective  offices  as  candidates  of  such  party.  (StcUe  ex  reL  Woody 
V.  RoiwUU  otite,  cited.)  -  SUUe  ex  re/.  Rwvuel  v.  Tooker^  MO. 

11.  The  nomination  of  a  list  of  persons  as  candidates  of  a  so-called  Silver  Republican 
party  by  a  certificate  filed  with  the  county  clerk  purporting  to  certify  their  nomina- 
tion as  by  the  central  committee  of  the  Silver  Republican  party  U  Ineffectual  where 
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no  coDYentlon  held  by  such  party  had  eyer  delegated  this  power  to  a  committee. 
(State  ex  ret,  Ptgott  v.  Bent/m^  18  Moot.  306,  cited.)-/d. 
^22.  A  certificate  purporting  upon  Its  face  to  be  that  of  a  county  conyentlon  of  the  Silver 
Republican  party  and  nominating  a  county  ticket  composed  of  Republicans,  Silver 
Republicans,  Democrats  and  Populists,  Is  Insufllclent  to  authorize  the  placing  of  their 
names  upon  the  official  ballot,  where  it  appeared  that  the  nominations  were  In  fact 
made  at  a  meeting  of  some  fifty  members  of  a  Silver  Republican  club  having  four 
hundred  members;  that  the  officers  signing  the  certificates  were  the  presiding  officer 
and  secretary  of  the  club;  that  no  primaries  were  ever  held;  no  call  for  a  convention 
ever  made;  nor  any  person  ever  elected  as  a  delegate  to  a  convention,  or  notice  given 
that  a  convention  was  to  be  held,— since  such  proceedings  were  nut  those  of  an  or- 
ganized assemblage  of  delegates  representing  a  political  party  within  the  meaning  of 
section  1310  of  the  Pollilcal  Code.— /d. 
1 3.  The  nomination  of  a  county  ticket  and  presidential  electors  by  a  so-oalled  Cltlzpns 
Sliver  party  convention  is  a  nullity  where  the  convention  was  participated  in  by 
twenty-one  electors  of  the  county  who  appeared  in  response  to  personal  Invitation 
and  after  acting  as  a  county  convention  then  proceeded  to  hold  a  state  convention, 
it  appearing  that  no  call  for  a  state  convention  was  ever  given  or  delegates  elected  to 
eltiter  convention,  or  notice  published  throughout  the  state  or  county  of  the  gather- 
ing of  the  new  party.  (State  ex  reL  Woody^  v.  Hotwttt,  ante,  page  602.  affirmed.) 
—State  fx  ret.  Metcaifv,  Johruon,  6f8. 
14.  Where  a  regular  Republican  county  convention,  after  completing  its  business  ad- 
journs sine  die,  and  a  i>ortion  of  ihe  members  of  the  convention,  including  the  pre- 
siding officer  and  secretary,  then  re-assemble  as  a  coimty  convention  of  the  Silver 
Republican  party,  which  was  a  regularly  organized  political  i)arty  in  the  state,  with- 
out any  call  having  been  issued  for,  or  any  delegates  elected  to,  such  convention,  its 
proceedings  are  illegal  and  void.  (State  ex  reU  Metcalf  v.  Johnaan,  ante,  548,  cited.) 
—State  ex  rel.  McLaughlin  v.  Bailey,  654. 

15.  Where  the  regularly  elected  delegates  to  a  republican  county  convention  upon  as- 
sembling were  unable  to  agree  on  an  organization,  whereupon  a  portion  of  the  dele- 
gates withdrew  and  assembling  at  another  place,  nominnted  a  county  ticket  and 
adopted  the  name  of  the  Silver  Republican  party,  but  wltiiout  any  intention  of  form- 
ing a  new  party,  but  for  the  purpose  of  designating  the  party  for  and  as  a  principle 
only,  and  to  prevent  confusion  in  the  identity  of  the  two  tickets  the  court  will  not  in- 
terfere at  the  instance  of  one  faction  to  restrain  the  county  clerk  from  placing  on  the 
official  ballot  the  ticket  nominated  by  the  other  faction.  Such  a  contention  in  the 
ranks  of  regularly  elected  delegates  will  be  left  to  tlie  electors  to  determine.— &^tate  ex 
rel.  OilUii  V.  Johnson,  563. 

16.  The  nomination  of  a  person  for  an  office  as  the  candidate  of  a  regularly  organized 
party,  as  the  Silver  Republican  party,  cannot  be  made  by  petition  although  the  peti- 
tion was  signed  only  by  members  of  that  party  and  was  filed  by  direction  of  the  state 
and  county  central  committees  of  the  district.  Nor  would  such  nomination  be  en- 
titled to  appear  on  the  ballot  in  a  separate  column  as  the  electors  Silver  Republican 
candidate,  or  as  an  independent  nomination.  (State  ex  rel.  W<tody  v.  RuttDitl,  ante, 
page  602,  cited.)— State  txrel,  Matt^  v.  Reek,  657. 

17.  An  application  to  this  court  for  an  injunction  to  restrain  a  county  clerk  from  placing 
certain  names  upon  the  official  ballot,  which  Involves  a  contention  between  two  rival 
conventions  of  a  political  party,  each  claiming  to  be  the  only  regular  convention  of 
that  party  and  nominating  candidates  for  the  same  coimiy  offices,  and  each  being 
composed  of  delegates  as  to  whom  there  was  a  showing  that  they  were  elected  from 
the  body  of  the  electow  of  the  county,  will  be  disndssed  for  hiches  where  the  appllca- 
catlon  which  might  have  been  made  ten  days  earlier,  was  delayed  until  a  time  which 
left  only  a  few  hours  for  the  consideration  of  Important  questions  presented.— -State 
ex  rel.  SHg/iv.«feff,  601. 

EMINENT  DOMAIN. 

Does  not  give  right  of  way  for  ditch  without  condemnation  proceedings,  see  Watbr 
Rights.  4. 
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EQUITY. 

The  judgment  in  an  equity  case  Is  not  controlled  by  tbe  prayer  for  relief.— ^tote  ex  r^ 

BuMeW  7.  Tooker,  540. 

ESTOPPEL. 

Of  sureties  on  offlelal  bond,  see  County  Assessor,  s. 

Where  the  owner  of  certain  mining  claims  enters  into  a  valid  written  agreement  with 
another  to  convey  to  him  a  half  Intert^st  In  the  claims  upon  the  performance  of  cer- 
tain conditions,  and  the  latter  performs  such  conditions,  expending  large  sums  upon 
the  property,  the  benefits  of  which  the  owner  receives,  he  will  not  thereafter  be  per- 
mitted to  deny  the  existence  of  the  claims  or  the  yalldlty  of  his  own  title  Uieretc— 
Largey  t.  Bartlett,  285. 

EVIDENCE. 

For  purpose  of  impeachment,  see  Criminal  Law,  i. 

Of  motives  of  defendant,  see  Criminal  Law,  2. 

Of  defendant's  statements  to  coroner,  see  Criminal  Law,  3. 

Of  dying  declarations,  see  Criminal  Law,  13. 

To  sustain  conviction  for  homicide,  see  Criminal  Law,  M. 

Of  abandonment,  see  Water  Rights,  i.  2. 

1.  Where  land  of  a  Judgment  debtor  has  been  sold  under  an  execution  issued  on  a  de- 
ficiency judgment  on  foreclosure  of  mortL'age.  the  Judgment  roll  in  the  foreclosure 
case  is  admissible  to  prove  the  original  indebtedness,  in  an  action  by  the  Judgment 
creditor  to  reform  tlie  deed  by  which  Judgment  debtor  acquired  title  to  the  land.— 
Power  V.  Burd,  22. 

2.  A  homestead  filing  on  public  lands  Is  admissible  on  the  question  of  a  judgment  debt- 
or's good  faith  in  claiming  a  homestead  in  other  lands  upon  which  execution  had 
been  levied.— id. 

3.  On  a  trial  for  murder,  evidence  that  prior  to  the  killing  the  defendant  had  had  Ud- 
gation  or  trouble  about  his  land,  which  was  offered  for  the  purpose  of  showing  the 
beginning  of  the  trouble  and  tiie  sentiment  worlced  up  against  the  defendant,  was 
pruperly  excluded  uniil  it  might  become  relevant  by  connecting  the  deceased  there^ 
with;  or  until  it  was  shown  to  relate  to  some  circumstance  that  extenuated  the  kill- 
[ng.State  v.  Gay,  61. 

4.  On  a  trial  for  murder  evidence  offered  by  the  defense  that  some  person,  not  a  witne^ 
in  tiie  case,  had  burned  the  defendant's  house  some  days  before  the  homicide,  was 
])roperiy  excluded  as  irrelevant  where  it  did  not  appear  that  the  deceased  had  par- 
ticipated in  the  burning.— id. 

5.  Where  in  an  action  on  a  bond,  letters  purporting  to  have  been  written  to  the  plaintiff 
by  the  principal  defendant  are  introduced  by  the  plaintiff  for  the  purpose  of  Im- 
peaching him,  and  the  letters  affected  the  liability  of  the  defendant  sureties,  it  was 
error  to  refuse  to  allow  the  sureties  to  prove  by  their  principai  that  while  the  letters 
were  signed  by  him,  they  were  written  by  another  at  the  suggestion  of  the  plaintiff, 
and  the  purpose  for  whlcli  they  were  so  written.-  Kennelty  v.  Satxny^^  119- 

G.  Evidence  of  the  contents  of  a  lost  bill  of  sale  or  deed  from  the  administrator  of  plain- 
tiff's  predecessor  in  interest  was  properly  excluded  where  it  did  not  appear  that  the 
grantor  in  the  instrument  was  an  administrator,  or  that  he  had  authority  to  execute 
tiie  paper.—  Oaifscrt  v.  Noyes,  216. 

7.  Where  a  steuographer  is  called  to  prove  the  testimony  given  by  a  witness  on  a  for- 
mer trial  of  the  case,  in  respect  to  having  written  a  certain  letter,  it  is  error  to  refuse 
to  permit  the  adverse  party  to  cross-examine  him  for  tbe  purpose  of  bringing  out  the 
testimony  of  the  witness  as  to  the  circumstances  under  which  the  letter  was  written, 
or  to  reject  such  proof  when  tlie  adverse  party  makes  the  stenographer  his  own  wit- 
ness. (Terrltnry  v.  Rehberg^Q  Mont.  471;  State  v.  Jachson,  9  Mont  518;  Kenntlly  v. 
Savage,  ante,  page  119.  cited.)-  DuFivter  v.  PhiUipa^  370. 
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Proof  of  the  admissions  of  a  defeodant,  who  was  not  In  court,  that  (he  other  defend- 
ants sustained  tlie  relation  of  partners  to  him,  would  not  be  evidence  of  the  partner- 
ship as  against  the  other  partners.  ( Wiggin  v.  Fine,  17  Mont.  5i5,  cited.)  -  Congdon 
Y.  Olda,  487. 

EX  POST  FACTO  LAW. 

When  statute  is  not,  as  to  rule  of  evidence,  see  Constitutional  Law,  i. 

EXECUTION. 

Sale  of  homestead  under,  see  Hohrstkad.  i. 

Issuance  and  return  of.  in  creditor's  bill,  see  Creditor's  Bilu  i. 

EXECUTORS  AND  ADMINISTRATORS. 

An  executrix  of  an  estate  cannot  maintain  an  action  in  her  personal  capacity  against 
herself  in  her  repre^iontative  capacity,  upon  a  claim  against  tlie  estate,  incurred  for 
funeral  expenses,  which  she  liad  approved,  as  executrix,  but  which  had  been  disal- 
lowed by  the  court  and  which,  after  being  so  disallowed,  had  been  assigned  to  her  by 
the  owners;  nor  upon  a  claim  for  an  allowance  as  the  widow  of  the  decedent.— 
PhtllipB  V.  Phmfp»,  806. 

.  Section  167  of  the  Probate  Practice  Act  (1887)  providing  tliat  if  an  executor  is  a  cred- 
itor of  the  decedent  and  his  claim  l)as  been  presented  to  the  probate  Judge  and  re- 
jected he  may  maintain  an  action  thereon  agaiust  the  estate,  contemplates  an 
existing  debt,  and  does  not  authorize  an  action  on  a  claim  paid  by  an  executrix,  per- 
sonally, after  the  decedent's  death  and  in  the  course  of  administration;  nor  does  it 
authorize  an  action  for  an  allowance  by  the  widow  of  the  decedent  while  acting  as 
executrix.— Id. 

\.  An  executrix  may  appeal  in  her  representatitive  capacity  from  an  order  directing  a 
partial  distribution  uf  the  estate.  (In  re  McFa  land^s  Estate,  10  Mont.  446,  cited;  In 
re  DttDar'H  Estate,  10  Mont.  422,  distinguished.)— in  re  PhUHjMi  Estate,  311. 

».  On  an  appeal  by  an  executrix  in  her  ofllcial  capacity,  matters  affecting  her  personal 
siiare  of  the  estate  as  the  widow  of  tlie  decedent  and  as  a  legatee,  are  not  brought  be- 
fore the  appellate  court  for  review.— /d. 

5.  An  order  directing  the  partial  distribution  of  an  estate  will  be  sustained  on  an  appeal 
by  the  executrix,  where  it  appeared  that,  after  deducting  the  amount  to  be  distrib- 
uted from  the  Imlance  in  the  hands  of  the  executrix,  as  shown  by  lier  final  report, 
there  remained  a  suffleiency  to  \my  a  legacy  to  her  as  widow,  and  all  expenses  of  ad- 
ministration as  well  as  her  claim  for  an  allowance  for  support  during  the  settlement 
of  the  estate.— /d. 

6.  It  Is  no  objection  to  an  order  directing  the  partial  distribution  of  an  estate,  that  the 
final  account  of  the  executrix  had  not  been  allowed,  and  hence  it  could  not  be  known 
whi^t  amount  was  subject  to  distribution,  where  the  order  was  conditioned  upon  the 
giving  of  a  l)ond  to  the  executrix  to  mdemnlfy  the  estate.— Id. 

7.  Tlie  pendency  of  a  suit  brought  by  the  executrix  in  her  personal  capacity  against 
herself  In  her  representative  capacity  to  recover  for  moneys  paid  for  funeral  ex- 
penses, whereby  the  amount  subject  to  distribution  was  rendered  uncertain,  was 
properly  ignored  by  the  court  as  an  objection  to  an  order  of  partial  distribution, 
where  ii  had  already  been  decided  that  such  action  could  not  be  maintained.- Id. 

8.  A  widow  is  entitled  as  a  matter  of  right  to  a  reasonable  allowance  during  the  pro- 
gress of  the  settlement  of  tlie  estate,  and  her  financial  ability  to  support  herself  with- 
out sucli  aid  is  immaterial  in  determining  her  right  to  such  allowance.— Id. 

9.  the  functions  of  a  special  administrator  being  limited  by  sections  2500,  2504  of  tlie 
Code  of  Civil  Procedure,  to  the  exercise  of  powers  necessary  to  collect  and  preserve 
the  estate  for  the  executor  or  administrator  to  be  reguUrly  appointed,  an  order  by  a 
district  Judge  directing  a  special  administrator  to  pay  an  indebtedness  of  the  estate 
Is  Yold.—State  ex  rel  Bartlelt  v.  Second  Jvd.  Dist.  Court,  481. 

10.  Section  2623  of  the  Code  of  Civil  Procedure,  being  part  of  the  chapter  entitled  "claims 
against  the  estate,"  and  providing  that  "if  there  be  any  debt  of  the  decedent  bearing 
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interest,  wliether  presented  or  not,  the  executor  or  administrator  may  by  order  K 
the  court  or  Judge,  pay  the  amount  then  accumuhited  and  unpaid  at  any  time 
there  are  sufficient  funds  properly  applicable  thereto,"  relates  to  tlie  payment  ^ 
claims  during  the  regular  course  of  administration  and  does  not  autborlza  an  ordiB 
directing  the  payment  of  a  claim  by  a  special  administrator.— Id. 

1 1.  An  order  of  the  district  court  directing  the  payment  by  a  special  administrator  of  a 
Indebtedness  of  the  estate,  being  \%  ithout  jurisdiction,  is  reviewable  on  cerUf^rori.- 
Id. 

12.  A  special  administrator  is  a  party  beneficially  interested  in  an  application  for  a  vrii 
of  cerfitfTari  to  review  an  order  of  a  district  court,  made  without  JurisdictJon,  imde; 
the  terms  of  wiiich  he  would  be  obliged  to  pay  to  a  creditor  of  the  estate  money  which 
he  had  collected  and  ought  to  preserve  for  the  general  administrator. — Jd. 

18.  Section  56  of  the  probaie  practice  act  (1887)  providing  ihat  letters  of  administration 
must  be  granted,  first,  to  the  surviving  husband  or  wife.  *'or  some  competent  person 
whom  he  or  she  may  request  to  Imve  appointed,"  preserves  to  a  widow,  vrho  Is  dls- 
qualifled  under  section  59  Jd,  by  reason  of  minority,  the  right  to  nominate  a  peme 
legally  qualified  to  apply  for  letters  of  administration  and  such  person  Is  entitled  c# 
be  appointed  in  preference  to  the  public  administrator.— In  re  Stewart'^  JSstatc59& 

14.  Section  68  of  the  probate  practice  act  (1887)  which  provided  that  'Mf  any  person  ea- 
titled  to  letters  is  a  minor,  letters  must  issue  to  his  guardian  or  any  other  persoe 
entitled  to  letters  of  administration  in  tlie  discretion  of  the  court,'*  had  appUeatloDte 
minors  generally,  other  than  to  a  surviving  husband  or  wife  under  the  age  of  ma/orttj 
yet  old  enough  to  lawfully  contract  the  marital  relation.  As  to  minors  sustainiar 
such  relationship  the  statute  giving  the  right  to  nominate  is  special  and  controls.— /d- 

FELLOW  SERVANTS. 
J 
Foreman  of  railroad  gang  is  fellow  servant  with  laborers,  see  Negliokxcf,  1. 6. 

FINDINGS. 

Not  advisory  in  lien  foreclosure  when  no  equity  issue  involved,  see  Me(7hanic*s  Likn,1. 
Will  not  be  dlstur1)ed  because  of  conflict  in  evidence,  see  Nkgijobnce,  2. 

firh:  insurance. 
See  IxsuRANCE  Company. 

1.  Contracts  of  insurance,  having  for  their  object  indemnity,  should  be  liberally  con- 
strued in  favor  of  the  insured,  and  the  words  of  the  agreement  should  t>e  applied  to 
the  subject  matter  about  which  ihe  parties  are  contracting  at  the  time,  the  presomp- 
tion  being  that  such  matter  is  in  the  minds  of  the  parties  at  tlie  time  of  their  agree- 
ment.—Ho/fer  Lumber  Co,  v.  Flreman'M  Fund  Ins,  Co,.,  28?. 

2.  On  an  issue  as  to  whether  the  building  burned  was  the  property  covered  by  a  policy 
which  described  the  insured  premises  as  a  one  story  frame  building  and  additions 
while  occupied  as  a  dwelling  and  green  house,  evidence  that  plaintiff,  when  solicited 
by  defendant's  agent  for  insurance,  stated  that  he  Intended  to  remove  his  dw^IUog 
house  to  the  lots  afterwards  described  in  the  policy  and  connect  It.  with  a  green- 
house, then  being  constructed,  and  would  then  insure;  that  the  policy  was  issned 
after  the  dwelling  was  removed  to  the  lots,  though  it  was  never  connected  with  the 
greenhouse,  and  that  the  building  destroyed  was  a  one  story  frame  house  and  the 
same  one  which  had  been  removed  to  the  lots,  but  to  which  additions  had  l>een 
made,  establishes  prima  facie  the  loss  of  the  building  described  In  the  policy  and  the 
granting  of  a  nonsuit  was  error.— Id. 

3.  Proof  of  the  destruction  of  a  one  story  frame  building,  occupied  only  as  a  dwelling, 
and  not  connected  with  a  greenhouse,  situated  upon  the  insured  premises,  does  not. 
prima  faeU,  relieve  the  insurance  company  from  liability  upon  a  policy  in  which  the 
description  called  for  a  one  story  frame  building,  occupied  as  a  dwelling  and  green- 
house, where  the  evidence  tended  to  show  that  the  company  and  the  Insured  under- 
stood, when  the  policy  was  issued,  that  each  structure  was  to  be  used  for  its  proper 
purposes.— Id. 
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1^.  Proof  that  the  defendant'B  agent  expressly  waived  formal  proofs  of  loss  after  the  fire, 
saylns  that  the  defendant  was  ready  to  pay  Its  loss,  tends  on  motion  for  a  nonsuit  to 
Identify  the  house  destroyed  as  the  house  Insured.— Id. 

5.  In  an  action  on  an  insurance  policy,  the  original  cost  of  the  property  destroyed,  the 
cost  of  a  like  buildhig  at  the  time  of  the  trial  and  the  difference  in  value  between  the 
house  burned  and  a  new  one  by  reason  of  age  and  use  are  proper  subjects  of  Inquiry 
In  detertnining  the  value  at  the  time  of  the  loss.— id. 

6.  The  right  of  a  foreign  insurance  company  to  recover  on  a  contract  In  this  state  is  not 
affected  by  failure  to  file  in  the  office  of  the  secretary  of  state  and  the  county  recorder, 
the  papers  designated  in  chapter  24,  Fifth  Division,  Compiled  Statutes,  1^87.  (State 
ex  rel.  Aachen  &  Munich  Fire  Insurance  Co.  v.  Rotwitt,  yj  Mont.  41,  afllrmed.)— Pa/a- 
Mne  Insurance  Co.  v.  Crittenden^  413. 


FORECLOSURE. 

Of  mechanic *8  lien,  See  Mechanic's  Lien,  l. 
Of  mortgage.  See  Mortgages. 


FRAUD. 

Knowledge  of,  by  grantee.  See  Fraudulent  Conveyance,  1. 

Sufficiency  of  defense,  in  action  of  replevin.  See  Replevin,  i. 

In  assignment  by  insolvent,  See  Assignment  for  Benefit  of  Crrditoks,  i,  2. 

One  occupying  the  fiduciary  relation  of  a  trusted  agent,  both  of  the  defendant  who 
was  the  owner  of  the  mining  claims  in  controversy  and  also  of  the  plaintiff,  who  was 
entitled  to  a  conveyance  of  a  half  interest  therein,  and  who  has  full  knowledge  of  the 
contract  rehitlons  existing  between  his  principals,  cannot,  by  availing  himself  of 
knowledge  obtained  in  such  capacity,  defeat  the  rights  of  the  plaintiff  to  a  convey- 
ance by  an  attempted  relocation  of  the  claims,  sought  to  be  accomplished  by  altering 
the  names  of  the  claims  and  the  locators  upon  amended  notices  of  location  which  he 
had  posted  for  the  benefit  of  his  prinolpals.— X<argey  v.  BartletU  285. 

.  The  fact  that  the  agent  in  such  case  inserted  the  name  of  his  wife  as  locator  of  the 
claims  In  question  in  attempting  to  relocate  them,  was  fraud  against  his  principals 
and  could  not  avail  him  or  her  as  against  the  plaintiff.— /d.  * 

.  In  an  action  by  the  wife  to  quiet  title  to  mining  claims,  which  had  been  relocated  in 
her  name  by  her  husband,  while  acting  as  an  agent  both  for  the  owner  and  one  hav- 
ing an  equitable  title  to  a  half  Interest,  the  consent  of  the  owner  to  appear  and  for 
the  case  to  proceed,  his  refusal  to  file  an  answer  and  waiver  of  trial  by  Jury,  are  evi- 
dences of  collusion  between  himself  and  the  plaintiff  in  such  action  to  defraud  the 
equitable  owner  of  his  Interest  In  the  claims,  and  a  Judgment  so  obtained  will  be  an- 
nulled for  fraud  and  collusion  in  an  action  brought  for  that  purpose  by  the  latter. 
-Id. 

i.  The  assignee  of  a  contract  may  set  up  fraud  in  the  contract  as  executed,  and  rely  upon 
the  real  contract.— <S^an/ord  v.  Oates,  898. 

FRAUDULENT  CONVEYANCE. 

1.  A  deed  made  by  the  owner  of  the  legal  title  to  mining  premises  to  a  third  person  for 
the  purpose  of  defrauding  the  plaintiff  who  owned  an  equitable  interest  in  the  prop- 
erty, and  taken  by  such  grantee,  with  knowledge  of  such  Interest  is  void  as  against 
the  plaintiff. -Xiarfifey  v.  Bartlett,  26fi. 

2.  A  conveyance  by  the  defendant  of  his  property  to  his  surety  on  certain  notes  to  se- 
cure him  against  liability  thereon,  and  in  consideration  of  the  surety  also  assuming 
the  payment  of  further  indebtedness  of  the  defendant,  is  not  fraudulent  as  against 
creditors  of  the  defendant  whose  claims  were  not  embraced  among  those  to  be  paid 
by  the  surety.— Tudw  v.  DeLong,  499. 
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garnishment. 

See  Attachment. 

GUARDIAN. 

1 .  The  death  of  a  ward  Is  a  discharge  of  th^^uardlao  within  the  roeaniiig  of  seeUoii  4M. 
of  the  Probate  Practice  act  (1887),  providing  that  an  action  against  the  sureties  on  a 
guardian's  bond  must  be  commenced  within  three  years  from  the  discharge  or  rp- 
moval  of  the  guardian.— Bcr/cln  v.  Marvh^  152. 

2.  A  legal  disability  to  sue  i)ertalns  to  the  person  desiring  to  sue  and  not  to  the  camseof 
action,  and  therefore,  thc(tigh  a  cause  of  action  on  a  guardian's  bond  may  not  aeerar 
until  after  the  guardian's  final  accounting,  this  does  not  place  the  administrator  ot  a 
decease  I  ward  under  a  disability  from  the  time  of  the  ward's  death  until  the  m- 
counting,  within  section  404  of  the  Probj^te  Practi(  e  act  (1887),  limiting  actions  acaifist 
a  guaruian's  sureties  to  three  years  from  the  discharge  of  the  guardian,  unless  tbe 
person  entitled  to  bring  the  action  is  under  a  legal  disability  to  sue.— id. 

.  The  provision  of  section  404,  Probate  Practice  act  (1887)  requiring  action  against  Ibe 
sureties  on  a  -  uardian's  bond  to  be  brought  within  three  years,  is  a  special  statute  <tf 
limitations  for  the  t»eneflt  of  the  sureties,  and  not  for  the  principal.— Id. 

HOMESTEAD. 

1.  Actual  occupancy  of  land  claimed  as  a  homestead  is  necessary  in  order  to  exempt  U 
from  sale  on  execution  under  section  822,  First  Division  of  the  Compiled  Statutes,  aK 
lowing  a  Judgment  debtor  a  homestead  in  a  given  quantity  of  land  "and  the  dweUtn; 
house  thereon,  and  its  appurtenances,  owned  and  occupied"  by  tlie  debtor,  and  wbeiv 
no  improvements  of  any  kind  have  been  made  upon  land  and  neither  the  owner 
nor  his  family  have  ever  occupied  any  part  of  it,  the  sale  upon  execution  cannot  be 
preven.ed  by  a  mere  declaration  of  intention  to  claim  and  occupy  the  land  as  a  home' 
stead.— Poicer  v.  Burdy  22. 

2.  Where  a  Judgment  debtor  has  no  homestead  rights  in  lands  sold  under  execution,  his 
wife  is  not  a  necessary  party  to  an  act  on  by  tlie  Judy;ment  creditor  to  reform  the  deed 
by  which  the  debtor  acquired  title  to  the  land  in  controversy.— Id. 

3.  A  homestead  filing  on  public  lands  is  admissible  on  the  question  of  a  Judgment 
debtor's  good  faith  in  clahning  a  homestead  in  other  hinds  upon  which  executloD  had 
been  levied.— Id. 

INJUNCTIONS. 

To  restrain  bond  issue  by  county,  see  Counties,  2. 6. 

To  restrain  printing  of  name  on  ofllclal  ballot,  see  Elections,  16. 

Application  for,  when  dismissed  for  laches,  see  Electtons,  17. 

Where  it  appeared  on  application  for  a  preliminary  injunction  in  an  action  by  the  owner 
of  the  majority  Interests  in  mining  premises,  that  the  defendant  as  lessee  of  the 
owner  of  the  minority  interests,  while  not  actively  excluding  pUihitiff  company,  was 
workinir  the  properties  and  extracting  ores  therefrom  against  the  protest  of  the 
plaintiff,  that  defendant  had  promised  plaintiff's  president  to  desist  but  had  resumed 
operations  when  the  latter  left  the  state,  and  had  attempted  to  conceal  shipments  of 
ore,  the  granting  of  the  injunction  on  the  ground  that  defendant  as  a  tenant  in  com- 
mon was  assuming  exdunive  ownerslilp  over  the  property,  within  section  692,  Code  of 
Civil  Procedure,  will  not  be  disturbed  on  appeal  as  an  improper  exercise  of  Judicial 
discretion.  {Anacrmda  Copper  Mining  Co.  v.  Butte  (t  BiMton  Mining  Co,  17  Mont. 
619,  cited.)— iied  Mtmntain  ConsoHdated  Minino  Co.  v.  Bsler,  174. 

INSTRUCTIONS. 

As  to  reasonable  doubt,  see  Criminal  Law,  6. 
As  to  penalties  in  homicide,  see  Criminal  Law.  10. 
As  to  dying  declarations,  see  Criminal  Law,  11. 
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As  to  sufficteDcy  of  dlBcovery,  see  Mikbs  and  Mintno,  i. 

As  to  duress  and  want  of  consideration,  see  Negotiable  Instruments,  8. 

As  to  mining  partnership,  see  Partnebship,  3, 4, 6. 

Sufficiency  of  specifications  as  to,  see  Appeal,  17. 

The  court  not  helng  required  by  section  2070  of  the  Penal  Code,  to  give  an  instruction 
in  any  modified  form,  a  party  ofFering  an  erroneous  Instruction  cannot  complahi  that 
it  was  not  corrected  and  then  given.— State  v.  Oay^  51. 

Where  a  statement  of  testimony  is  contHlned  In  an  Instruction,  the  statement  should 
he  so  framed  as  not  to  subject  the  instruction  to  the  charge  of  being  the  court's  con- 
oluslon  from  facts  disputed  on  the  trial.— McShaiie  v.  Kenkle.  208. 
Instructions  should  be  considered  together  and  where  the  law  of  contributory  negli- 
gence is  fully  laid  before  the  Jury  in  severalinstructions.  error  cannot< be  predicated  of 
a  failure  to  Incorporate  it  as  a  limitation  to  one  particular  instruction  complained  of. 
—Cannon  v.  JLetrto,  402. 

An  objection  that  the  court  assumed  certain  facts  as  true  in  an  instruction  laying 
down  a  rule  for  the  estimate  of  damages,  is  not  well  founded  where  the  instruction 
was  given  wholly  upon  the  hypothesis  of  the  evidence  showing  certain  facts  before 
siny  damages  could  be  awarded.— id. 

INSURANCE  COMPANY. 

See  Fire  Insurance. 

Foreign,  organization,  see  Corporations,  2. 
Foreign,  fees  of,  to  secretary  of  state,  see  Corporations,  3. 
Foreign,  right  to  recover  on  contract,  see  Fire  Insurance,  6. 
Foreign,  designation  of  agent  to  receive  process,  see  Corporations,  4. 
Action  on  policy,  see  Fire  Insurance,  l,  2, 3, 4, 6. 

INTEREST. 
Recovery  of.  in  action  against  building  and  loan  association,  see  Corporations,  6. 

INTERVENTION. 

By  junior  attaching  creditor,  see  Attachment,  1,  2. 

A  complaint  in  intervention,  flled  in  an  action  to  foreclose  a  mortgage  upon  city  lots. 
In  which  the  intervener  alleged  title  to  certain  of  the  lots  Included  in  tlie  mortgage 
which  had  been  conveyed  to  him  by  the  mortgagor  prior  to  the  mortgage,  is  properly 
dismissed,  where,  after  the  filing  of  the  complaint  in  Intervention  the  plaintiffs 
amended  their  complaint  so  as  to  exclude  the  lots  in  controversy,  since  the  intervener 
had  then  no  further  interest  m  tlie  matter  in  litigation.— JIurpTiy  v.  Cannon^  348. 

,  It  is  no  objection  to  the  dismissal  of  the  complaint  in  intervention  In  such  case  that 
the  intervener  was  entitled  to  a  judgment  requiring  the  mortgagor  to  file  with  the 
county  clerk  and  recorder  a  plat  of  a  proposed  addition  to  the  city  including  bis  lots 
as  demanded  in  the  comphiint.  where  the  city  and  county  would  be  interested  in  the 
filing  of  such  a  plat  and  were  not  parties  to  the  action.— /d. 

.  Where  one  of  two  Joint  mortgagees  institutes  an  action  against  the  sheriff  on  his  offi- 
cial bond  for  failure  to  pay  over  the  proceeds  of  a  sale  of  the  mortgaged  property  in 
satisfaction  of  his  claim,  which  is  alone  sufficient  to  exhaust  the  penalty  of  the  bond, 
the  other  (nortgagee,  whose  claim  is  likewise  unpaid,  has  such  an  Interest  in  the 
matter  in  litigation  as  to  entitle  him  to  intervene.  iMaddox  v.  Rader,  9  Mont.  126, 
affirmed.)— 3faddo2;  v.  Tea<7ue.  693. 

JUDGMENT. 

Ownership  of,  must  be  pleaded  in  creditor's  bill,  see  Creditor's  Bill,  8. 
On  pleadhigs,  see  Trial.  4. 

.  In  an  action  by  a  judgment  creditor  against  the  judgment  debtor,  and  other  defend- 
ants alleged  to  have  money  belonghig  to  the  judgment  debtor,  where  the  complaint 
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shows  the  rendition  of  the  original  Judgment,  the  issuance  of  execatlon  and  tefVT  ^ 
garnishment  upon  the  co-defendants  and  Ihelr  refusal  as  garnishees  to  pay  orer  i^ 
money,  and  alleges  that  such  money  belongs  to  the  Judgment  debtor  tndiTiduallty*  >■ 
answer  which  alleges,  in  effect,  that  the  garnishees  have  money  doe  upon  a  purdiaat 
of  property  from  the  Judgment  debtor,  but  as  to  whether  it  belongs  to  lUin  poraooa^ 
or  in  a  representative  capacity  they  have  no  knowledge,  raises  no  is&uo^—Swumtf  t. 
SchUssinger,  326. 
2.  In  an  action  brought  under  section  866  of  the  Code  of  Civil  Procedure  (1887)  provide 
that  if  it  appear  that  a  person  or  corporation  alleged  to  have  property  of  the  Jod^ 
ment  debtor  claims  an  intere»t  therein  adverse  to  him  or  denies  the  debt,  the  ooozt 
**may  authorize,  by  an  order  to  that  effect,  the  Judgment  creditor  to  institute  an  ae- 
tion  against  such  person  or  corporation  for  the  recovery  of  such  interest  or  debt,**  S 
is  not  necessary  for  the  plaintiff  to  allege  as  a  part  of  his  cause  of  action  that  as 
order  was  made  by  the  court  permitting  the  action  to  be  brought.— Jd. 

JURORS. 
Misconduct  of,  see  Njbw  Tbial.  1. 

JURISDICTION. 
Of  district  court  in  probate,  see  District  Court,  1. 

JU8TICB  OF  THE  PEACE. 
Acts  Judicially  ininserthig  name  of  a  stranger  in  execution,  see  Cbbiiorahi,  i. 

LAUNDRY  LICENSE  TAX. 
Constitutionality  of,  see  Constitutiokal  Jjlw,  4, 7, 8,  9. 

LAW  OF  THE  CASE. 
See  Rrs  Judicata. 

LICENSE. 
See  Laundry  Licbnsr  Ta3C. 

LIS  PENDENS. 
See  Mortoaobs,  " . 

MANDAMUS. 

To  compel  foreign  Are  insurance  company  to  file  certificate  designating  agent,  see  Coit- 
porations,  4. 

MARRIED  WOMEN. 

Section  1448,  Fifth  Division  of  the  Compiled  Statutes,  conferrtng  upon  a  married  womsn 
the  same  right  to  convey  her  separate  real  estate  that  a  married  man  has,  beings 
subsequent  enactment,  repeUed.  iu  so  far  as  it  is  repugnant  thereto,  secUoD  264,  Id. 
providing  that  a  married  woman  may  convey  her  real  estate  by  any  conveyanoe  exe- 
cuted and  acknowledged  by  herself  and  her  husband,  and  therefore  the  failure  of  the 
husband  to  Join  in  a  lease  by  the  wife  of  her  separate  property  does  not  render  the 
conveyance  YO\d -Kennelly  v.  Savage,  119. 

MASTER  AND  SERVANT. 
Negligence  of  railroad  foreman,  see  Nsquobkox,  t. 
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MECHANIC'S  LIEN. 
Foreclosure  of,  sufficiency  of  specifications  of  erroFi  see  New  Trial.  8, 9. 

1 .  Id  an  action  for  the  foreclosure  of  a  mechanic's  lien  filed  against  a  building,  the  in- 
terior of  which  the  plahitUf  had  papered,  where  the  only  controyersy  was  as  to  the 
number  of  rolls  of  paper  hung,  which  InyolTed  the  question  as  to  whether  a  roll  of  pa- 
per meant  deducting  anything  for  waste  or  not,  findings  of  the  Jury  upon  these  ques- 
tions were  not  adyisory  merely,  since  there  was  no  equity  issue  InTolved,  and  there- 
fore a  motion  to  set  them  aside  was  properly  denied.  And  when  in  such  case  the  evi- 
dence upon  which  the  findings  were  based  was  confilctlng,  and  it  could  not  be  said 
that  the  Jury  did  not  have  testimony  Justifying  their  findings,  an  order  denying  a  new 
trial  will  not  be  disturbed.— Afar«/i  y.  Morgan,  19. 

2.  Under  section  1874,  Fifth  Diylslon,  Compiled  Statutes,  proylding  that  liens  for  work  or 
labor  done  or  materials  furnished  shall  be  prior  to,  and  haye  precedence  oyer,  any 
mortgage,  incumbrance  or  other  ilen  made  subsequent  to  the  commencement  of  work 
on  any  contract  for  the  erection  of  such  building,  structure  or  other  improyement,  a 
lien  for  plastering  takes  precedence  to  a  mortgage  glyen  after  the  commencement  of 
work  on  various  contracts  for  the  erection  of  the  building,  although  the  plastering 
was  not  done  until  after  the  date  of  the  mortgage.  {Mcuon  y.  Oermaine,  l  Mont.  263; 
Merrigan  y.  Bnoliah^  9  Mont.  113,  cited.)— 3furrav  y.  Swanaon,  683. 
3.  The  act  of  March  14, 1889,  (16th  session)  allowing  the  plaintiff  in  an  action  for  the  fore- 
closure of  a  mechanic's  lien  a  reasonable  attorney's  fee  as  costs  has  application  only 
to  the  court  in  which  the  action  Is  Instituted  and  does  not  authorize  the  allowance  of 
an  attorney's  fee  as  part  of  the  costs  in  the  supreme  court.— Id. 

MINES  AND  MINING. 
Injunction  by  one  tenant  in  common  of  mining  property  against  cotenant,  see  Injunc. 

TION,  1. 

Agreement  to  convey  Interest  in  mining  claim,  when  estops,  see  Estoppel,  i. 
Belocatlon  when  fraudulent,  see  Fraud,  1,'2.  8. 
Mining  partners,  see  Partnership,  8, 4, 5. 

An  Instruction  in  effect,  that  to  constitute  a  discovery  on  a  vein  sufficient  in  law  to  Justify 
a  location,  the  vein  must  contain  mineral,  quartz  or  ore,  of  such  a  nature  that  a  prac- 
tical miner  if  he  encountered  it.  would  feel  justified  in  lollowlng  it  up  in  the  expecta- 
tion of  finding  paying  mineral  in  that  particular  seam  upon  which  the  discovery  is 
made,  is  erroneous  (1)  in  restricting  a  discovery  to  such  a  vein  as  *'a  practical  miner" 
would  feel  justified  in  deyeloping.  Instead  of  extending  It  to  such  a  vein  as  the  locator, 
wha  ever  his  vocation  might  be,  would  be  justified  In  deyeloping;  and  (2)  in  confining 
the  discoyer  y  of  paying  mineral  to  **that  particular  seam"  upon  which  the  discovery 
is  made,  since  a  valid  location  may  be  made  by  the  discoTery  of  a  seam  with  a  well 
defined  wall,  bearing  indications  of  mineral  sufficient  to  justify  the  locator  in  follow- 
ing it  up  in  expectation  of  finding  a  main  body  of  paying  ore  within  the  limits  of  the 
claim  as  located.— 3fc5/ianc  v.  KenkU,  208. 

MORTGAGE. 

Precedence  of  mechanic's  lien  over.  See  Mechanic's  Lien,  2. 
Where  debt  secured  by.  creditor  cannot  attach.  See  Attachment,  7, 8. 
Intervention  by  joint  mortgagee,  See  Intervention,  8. 

1.  Where  the  defendants  in  an  action  to  foreclose  a  mortgage  for  default  In  interest.  In- 
terposed several  defenses,  one  of  which  was  that  by  reason  of  a  mutual  mistake  hi  the 
mortgage,  foreclosure  for  nonpayment  of  annual  hiterest  was  authorized,  which  was 
not  the  intent  of  the  parties  whereby  the  action  was  prematurely  brought,  and 
the  jury  found  for  the  defendants  upon  that  issue  alone,  and  were  instructed  that  if 
they  did  so  find  they  need  go  no  further  in  the  case,  the  judgment  rendered  there- 
upon is  not  ren  judicata  as  to  the  other  equitable  defenses  m  a  subsequent  action 
brought  to  foreclose  the  mortgage  upon  full  maturity  of  the  debt.  {Kleinsehmidt  v. 
Binzel,  14  Mont.  81  cited.) ^GoMert  v.  Black,  85. 
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2.    A  determination  that  a  mortgage  did  not  express  the  Intention  of  the  parties  Id 
thorlzlDg  foreclosure  upon  default  in  interest,  and  that  the  action  was  therefore  pfs- 
mature,  does  not  require  a  subsequent  action,  instituted  upon  the  maturity  Oif  ttw 
tire  debt,  to  be  brought  as  upon  a  reformed  mortgage.— J  d. 

8.  Section  1286  of  the  Code  of  C'lYil  Procedure  of  1806,  allowing  judgment  debtors  < 
year  In  which  to  redeem,  is  applicable  to  a  decretal  sale  of  mortgaged  premises  t]»ere> 
after  made  although  at  the  time  the  mortgage  was  given  the  period  for  redempdos 
was  six  months.  8uch  extension  of  the  period  for  redemption  does  not  impair  tbe  e^ 
ligation  of  the  contract  between  the  mortgagor  and  the  mortgagee  when  the  latter  b^ 
comes  the  purchaser,  because  by  purchasing  his  character  as  mortgagee  cesser  aad 
he  necessarily  subjects  himself  to  the  law  then  in  force  defining  the  rights  of  pe^ 
chasers.  Nor  Is  the  obligation  of  the  contract  impaired  by  the  fact  that  such  exse» 
sion  may  tend  to  reduce  the  number  and  amount  of  bids  at  the  foreclosure  sale,  for 
such  contingencies  are  too  remote  to  Justify  the  conclusion  that  such  leglslattoB  af- 
fected the  value  of  the  mortgage  contract.- iStcUe  ex  reL  Thomas  Crvue  Sarimgt 
Bank  v.  GUMim,  94. 

4.  A  recorded  mortgage  describing  the  premises  as  lot  16  in  block  G7  is  not  notice  thai 
the  parties  hitended  it  to  be  a  mortgage  on  lot  16  in  block  67.— BaUer  t.  Batii€U. 

446. 

6.  The  plaintiff  in  an  action  to  reform  a  mortgage  so  as  to  describe  the  property  Is- 
tended  to  be  mortgaged  and  to  foreclose  the  same  is  not  a  ^'purchaser  "nor is » 
notice  of  lis  pendens  filed  at  the  time  of  the  commencement  of  the  action  a  **ooiiTcy- 
ance"  within  section  260,  Fifth  Division  of  the  Compiled  Statutes,  providing  that 
every  unrecorded  conveyance  of  real  estate  shall  be  deemed  void  as  ag  inst  **aQy  ssb- 
sequent  purchaser  In  good  faith  for  a  valuable  consideration  of  the  same  real  estafr 
when  his  own  conveyance  shall  be  first  duly  recorded,"  so  as  to  defeat  a  conveyaoee 
made  by  the  mortgagor  subsequent  to  the  mortgage  to  a  purchaser  in  good  faith  for 
a  valuable  consideration,  without  actual  notice  of  the  mortgage,  whose  deed  was  de- 
livered prior  to,  but  not  recorded  until  after,  the  record  of  the  notice  of  IL$  pendtM. 
-Id, 

NEGLIGENCE. 
Instructions  as  to,  see  Instructions,  3, 4. 

1.  The  foreman  or  boss  of  a  small  extra  gang  of  six  men  engaged  in  repairing  the  de- 
fendant's railroad  is  not  clothed  with  the  control  and  management  of  a  distinct  d^ 
partment,  but  of  a  mere  separate  piece  of  work  In  one  of  the  branches  of  service  in  t 
department,  and  therefore,  negligence  of  the  foreman  in  not  giving  warning  before 
ordering  the  men  to  bear  down  on  a  rail  which  broke  and  injured  the  plaintiff,  s 
laborer  In  the  gang,  was  not  the  neglect  of  a  duty  which  the  defendant  company  vas 
bound  to  perform,  but  was  the  negligence  of  a  fellow  servant  for  which  the  company 
was  not  liable.— Ooodiccll  v.  The  MwUana  Central  RaUv>ay  Co.^  208. 

2.  Where  the  evidence  in  an  action  for  personal  Injuries  amply  sustains  the  finding  of 
the  Jury  that  there  was  no  railing  in  front  of  an  excavated  lot  at  the  point  where 
plalDtlff  fell  into  the  cellar,  the  finding  will  not  be  disturbed  on  appeal  because  of  s 
conflict  in  the  evidence.— Cannon  v.  Lewis,  402. 

s.  Knowledge  by  the  plaintiff  of  an  excavation  adjoining  a  sidewalk,  upon  which  he  wis 
walking  on  a  dark  night,  and  into  which  he  fell,  and  failure  to  avoid  It  by  walking  oo 
the  outsiide  of  the  sidewalk,  was  not  contributory  negligence  where  there  was  no  de- 
fect In  the  sidewalk  at  that  point  which  made  It  dangerous  to  walk  thereon. — Id, 

4.  The  rule  that  a  person  approaching  a  known  place  of  danger  must  be  vigilant  to 
avoid  it,  must  be  considered  in  connection  with  the  further  one  that  a  traveler  upon  a 
city  highway  is,  as  a  general  rule.  Justified  in  assuming  it  to  be  safe.— Id. 

5.  That  defendant  did  not  know  that  a  part  of  the  rail  in  front  of  the  excavation  bad 
been  removed  prior  to  tbe  accident  cannot  avail  him  when  he  was  upon  the  premises 
at  least  once  a  week  and  passed  there  every  day,  and  his  negligence  was  therefore  s 
question  for  the  Jury.— Id. 

6.  A  laborer  employed  by  and  acting  under  the  orders  of  a  section  foreman  on  a  rail- 
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road,  who  Is  Injured  by  the  negligence  of  Che  foreman  In  not  warning  him  of  the  ap- 
proach of  a  yard  engine,  and  the  negligence  epf  Che  engineer  of  the  yard  engine  In 
operating  his  engine  at  dusk  without  using  the  whistle  or  bell  and  without  a  head- 
light, Is  a  fellow  servant  with  such  foreman  and  engineer,  and  therefore  the  railroad 
company  Is  not  liable  for  the  injuries  resulting  from  their  negligence.  {Oornhoea  y. 
Montana  Central  Railway  Co.,  ante,  293,  cited.)— Hastings  v.  Montana  Union  Rail- 
toay  Co,,  488. 

NEGOTIABLE  INSTEUMENT8. 
Contemporaneous  agreement  in  respect  to,  see  Contracts,  i. 

1 .  A  parol  agreement  between  the  defen  iant  and  one  acting  as  agent  for  the  plaintiff 
and  B.,  entered  Into  at  the  time  of  the  execution  of  certain  notes  given  in  considera- 
tion of  the  purchase  of  property  by  the  defendant  from  B,  that  the  notes  should  be 
paid  by  being  credited  upon  an  account  which  B  owed  the  defendant,  is  not  an  agree- 
ment changing  the  terms  of  the  note,  but  is  a  reservation  by  the  defendant  of  the 
right  to  pay  them  by  offsetting  B's  indebtedness  to  him,  and  may  therefore  be  pleaded 
in  defense  to  an  action  on  the  notes.  (Bohn  Manufaeturing  Co.  v.  HarriMn,  18  Mont. 
289.  cited.)— Bennett  v.  TUlmon,  28. 

2.  An  accommodation  endorser  of  a  negotiable  note  is  released  from  liability  by  a 
change  In  the  date  of  the  note  without  his  consent  after  endorsement,  and  the  mere 
knowledge  by  the  endorser  of  the  terms  of  a  contract  between  the  maker  and  the 
payee,  for  the  fulfillment  ef  which  the  note  was  given,  is  insufficient  to  operato  as  an 
Implied  consent  that  the  date  of  the  note  might  be  changed  to  conform  It  to  the  inten- 
tion of  the  parties  to  such  contract.  Nor  would  an  attempt  by  such  endorser,  after 
receiving  notice  of  protest,  to  make  terms  with  the  holder  for  future  payment,  operate 
as  a  consent  to  or  ratification  of  such  alteration,  in  the  absence  of  knowledge  that  It 
had  been  so  altered.— McMillan  v.  Hefferlin,  886. 

8.  In  an  action  by  an  endorsee  of  a  promissory  note  in  which  the  defendant  pleaded 
want  of  consideration  and  duress  and  that  the  plaintiff  had  purchased  the  note  after 
maturity  with  knowledge  of  such  defenses,  the  endorsee  is  not  obliged  to  show  fn  his 
case  In  chief  that  he  purchased  the  note  without  notice  of  such  defenses,  but  may  do 
so  In  rebuttal,  after  the  defendant's  evldente  has  made  necessary  an  affirmative  show- 
ing of  good  tAlth.—Ro»iter  v.  Loeber,  872. 

4.  Tte  defense  of  duress  In  the  execution  of  a  promissory  note  is  established  by  uncon- 
tradicted evidence  to  the  effect  that  defendant,  who  owned  a  fourth  Interest  in  a  mine, 
which  had  been  leased,  was  surrounded  by  a  party  of  twelve  or  fifteen  miners,  em. 
ployes  of  the  lessee,  who  demanded  a  settlement  of  their  wages;  that  one  of  the 
miners  told  defendant,  that  if  he  dtd  not  settle  their  claims  right  then  he  would  shoot 
him,  and  another  told  him  that  If  he  got  on  the  wagon  they  would  pull  him  off;  that 
defendant  was  then  crowded  by  them  into  a  room  In  a  hotel  and  held  there  for  two 
hours,  being  told  wben  he  tried  to  go  out.  that  he  could  not  leave  until  he  settled;  that 
a  witness  with  defendant  was  told  that  he  could  go  but  if  defendant  attempted  to 
make  a  move  for  the  wagon,  they  would  pull  him  off  with  a  rope;  that  the  witness 
communicated  this  threat  to  defendant,  who  then  signed  certain  notes  saying  that  he 
did  so  to  get  away.— Id. 

6.  Where  duress  and  want  of  consideration  were  pleaded  in  defense  to  an  action  on  a 
promissory  note  and  duress  was  proved,  it  was  error  to  charge  the  jury  that  it  was 
Incumbent  upon  the  defendant  to  establish  his  defenses  by  a  preponderance  of  the 
evidence,  since  defendant  was  not  bound  to  prove  both  such  defenses,  nor  by  a  pre- 
ponderance of  the  evldenee.— Id. 

6.  Under  a  defense  of  duress,  in  the  case  at  bar,  the  question  was  not  as  to  whether  the 
threats  were  of  such  a  character  as  to  be  likely  to  terrify  a  man  of  defendant's  firm- 
ness, but  whether  the  defendant,  presumably  of  ordinary  firmness,  was  actually 
threatened  with  violence  or  restraint,  or  was  restrained  and  actually  and  reasonably 
In  fear  of  personal  injury  or  confinement,  under  ithe  Influence  of  which  he  acted  in 
executing  the  note.— Id. 

NEW  TKIAL. 

1     Affidavits  of  jurors  are  competrnl  to  rebut  affidavits  charging  misccndi  ct  <  n  tl  eir 
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part,  made  In  support  of  a  new  trial,  and  where  the  mlAconduct  was  alleged  to  con- 
sist In  the  discussion,  within  the  Jury  room,  of  an  Incestuous  contract,  said  to  taaTe 
been  made  by  the  defendant,  and  in  separating  among  spectators  in  the  court-room 
during  recess  where  the  contract  and  the  merits  of  the  case  were  being  discussed, 
the  motion  was  properly  denied  where  the  affidavits  of  the  Jurors  showed  that  the 
contract  was  not  spoken  of  until  after  th*)  verdict  had  been  agreed  to  and  which  was 
based  solely  upon  the  evidence  and  instmctlons,  and  the  bailiffs  made  affldaTlt  that 
no  one  conversed  with  the  Jurors  during  recess.  {Territnry  v.  Burgen,  8  Mont.  68; 
Stale  V.  Jacknon,  9  Mont.  606;  StaU  v.  Ander$oi,  14  Mont.  611,  cited.)— Stole  t.  Ooy, 
51. 

2.  A  new  trial  upon  the  ground  of  newly  discovered  evidence,  based  upon  the  affidavit 
of  a  member  of  the  sheriff's  posse  that  they  were  instructed  to  take  no  chances  and 
to  kill  the  defendant  on  sight,  is  properly  denied,  where  the  officer  by  counter  afB- 
davit,  as  well  as  the  sheriff,  stated  that  the  instructions  were  not  to  shoot  unless  ab- 
solutely necessary.— Id. 

3.  A  new  trial  upon  the  ground  of  newly  discovered  evidence  Is  properly  deni«Hl  where 
the  uncontradicted  affidavit  of  the  'prosecuting  attorney  completely  rebuts  the  affi- 
davits In  support  of  the  motion,  by  showing  that  all  the  newly  discovered  evidence 
could  have  been  easily  procured  on  the  trial.— Td. 

4.  Where  there  1^  a  substantial  conflict  in  the  evidence  as  to  the  character  of  the  con- 
tract sued  on,  an  order  granting  a  new  trial  will  not  be  disturbed  on  appeal  where  no 
abuse  of  discretion  appears.— Jtav  v.  Cownn,  269. 

5.  An  amended  notice  of  motion  for  a  new  trial,  filed  after  the  time  for  serving  the 
notice  of  intention  has  expired,  is  too  late  to  cure  a  defect  in  the  original  noOoe.— 
State  Y.  Motion,  9B2, 

6.  Where  an  original  notice  of  motion  for  a  new  trial  speeifles  no  error  in  a  partlealar 
instruction  the  notice  cannot  be  amended  so  as  to  specify  error  in  such  instruction, 
for  this  would  not  be  the  amendment  of  anything  contained  In  the  original  notice  bat 
the  introduction  of  a  wholly  new  specification.  (Gi/lesjxCe  v.  Dion^  ante,  page  las; 
Barbour  v.  Brineoe,  8  Mont  214.  cited.)— Id. 

7.  In  an  action  for  damages  for  injury  to  plaintiff 's  crop  by  reason  of  defendant  ob- 
structing the  flow  of  water  in  plaint! n^'s  ditch,  where  it  appeared  that  plaintiff's  drop 
consisted  of  timothy  hav  and  potatoes;  that  he  had  need  of  the  water  about  Mayseth 
but  did  not  obtain  it  until  June20th :  that  he  then  used  it  on  such  portions  of  the  hay 
crop  as  he  could  Irrigate  day  and  night;  that  he  had  sacrificed  his  potato  crop  and  a 
portion  of  the  hay  crop  In  order  to  save  the  balance  of  the  hay.  a  verdict  for  plaintiff 
will  not  be  disturbed  on  appeal  where  the  evidence  was  conflicting  as  to  whether 
plaintiff's  method  of  irrigation  was  proper.— Bamett  v.  Brmon,  867. 

8.  A  specification  in  an  action  to  foreclose  a  mechanic's  lien,  that  the  court  erred  in 
finding  that  the  plaintiff's  assignor  was  in  any  way  Incapacitated  from  making  a  eon- 
tract  with  the  defendant  contractor  to  furnish  the  materials  described  In  plAlntlirs 
complaint  to  the  0.  &  L.  building  by  reason  of  any  relations  pxistlng  between  him 
and  0.  A  L.  defendants,  and  the  evidence  herein  wholly  fail<i  ' o  sustain  the  finding 
of  the  court  in  this  particular,  is  wholly  insufficient  under  section  29S  of  the  Code  of 
Civil  Procedure  (1887)  as  a  specification  o^  an  error  of  law,  for  if  in  so  finding  there  Is 
any  cause  for  complaint  It  is  not  that  there  was  any  error  of  law  but  that  the  evi- 
dence did  not  sustain  the  finding.  And  If  the  language  used  be  regarded  as  a  specifi- 
cation of  insufficiency  of  the  evidence  It  Is  wholly  bad  in  falling  to  point  out  the  par- 
ticulars in  which  the  evidence  Is  insufficient.  (Fimt  NaUonai  Bankr.  Robert*,  9 
Mont.828;  ZicHler  v.  Deegan,  16  Mont.  196.  cited.)— Bardtoell  v.  Andennn,  S28. 

9.  A  specification  that  "the  findinfis  of  the  court  to  the  effect  that  the  value  of  the  ma- 
terials described  in  the  complaint  had  not  been  sufficiently  proven,  are  unsupported 
by  the  evidence  and  in  direct  conflict  with  the  same  and  are  one  of  the  errors  specl- 
fl'^d  by  the  plalnlffs  herein,"  is  wholly  bad  as  a  specification  as  to  the  insnffideney  of 
the  evidence  in  that  it  fails  to  point  out  the  particulars  in  which  the  insufficiency  con- 
sists as  required  by  section  296  of  the  Gode  of  Civil  Procedure  (1887).— Jd. 

10.  A  mere  statement  in  a  notice  of  Intention  to  move  for  a  new  triftl  that  it  is  based  **on 
the  ground  of  errors  In  law  occurring  at  the  trial  and  excepted  to  by  the  pla'ntiff.*'  Is 
a  wholly  ln<«ufficlent  specification  of  errors.  -Benham  v.  Lemhi  Mining,  Milling  and 
ReduotionCo.,S9l, 
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NON  SUIT. 

Dirt  ctlng  verdict  is  equivalent  to,  see  Appral,  12. 

How  reviewed,  see  Appral,  18. 

Order  directing,  and  dismissing  action,  appealable,  see  Appkal,  16. 

On  a  motion  for  a  nonsuit  the  law  regards  tbe  issues  proved  which  the  evidence  tends  to 
prove.  {Soyerv.  OreatFcUls  Water  Co,,  15  Mont.  i,)—Hulter  Lumber  Co.  v.  Fire^ 
man's  Fund  iTimranee  Co.,  282. 

NORTHERN  PACIFIC  GRANT. 

1.  The  decision  of  the  secretary  of  .the  interior  that  certain  lands  were  not  embraced 
within  the  grant  to  the  Northern  Pacific  Railroad  company,  canuot  be  collaterally  at- 
tacked Id  an  action  by  the  patentee  thereof  to  recover  money  paid  to  the  defendant 
on  a  contract  for  the  sale  of  the  lands.  (Colbum  v.  Northern  Pacific  R^R.Co.^  18 
Mont.  476.  followed.)— Afoore  v.  Northern  Pacific  B.  R.  Co.,  290. 

2.  The  defendant's  remedy  in  such  case,  if  any,  Is  in  equity  by  a  suit  to  vacate  the 
patent,  brought  either  in  its  own  name  or  through  the  government.— Id. 

OFFICERS. 
Liability  for  money  received  from  garnishee,  see  Attach msvt,  3. 

OFFICIAL   BOND. 
Of  county  assessor,  liability  of  sureties  on,  see  County  Assessor,  1, 2, 8. 

PARTIES. 
In  action  to  reform  deed,  see  Homestead,  2. 
Legal  disability  to  sue,  see  Guardian,  2. 
In  action  to  enjoin  bond  issue  by  county,  see  Counties,  7, 8. 
Misjoinder  of.  when  not  considered  on  appeal,  see  Appeal,  16. 
Identity  of  plaintiff  and  defendant,  see  Executors  and  Administrators,  i. 

PARTNERSHIP. 
Admissions  of  partner,  see  Evidence,  8. 

1.  Where  H.  loaned  defendants,  a  banking  firm,  16,000  for  a  certain  period,  under  an 
agreement  that  in  consideration  of  the  loan  said  H.  should  be  entitled  to  the  rights  of 
an  eqiutl  partner,  without  liability  for  losses,  and  at  the  expiration  of  the  period 
named  should  receive  one-third  of  the  net  profits  accruing  in  the  business,  with  the 
privilege  of  continuing  the  agreement,  and  in  the  event  of  the  one-third  of  the  profits 
not  equalling  in  amount  ten  per  cent,  per  annum  on  the  loan,  H.  might  waive  his 
right  to  profits,  whereupon  defendants  would  pay  him  Interest  on  the  loan  at  ten  per 
cent,  per  annum,  and  at  the  expiration  of  such  period  H.  exercised  his  option  to  take 
the  interest  on  his  money  instead  of  participating  In  the  profits,  this  arrangement  did 
not  make  H.  a  partner  with  the  defendants  as  between  themselves,  nor  constitute  the 
loan  a  contribution  to  the  capital  stock.— Hunger  v.  Conrad,  177. 

2.  In  such  case  where  H.  was  acting  as  cashier  of  the  bank,  and  at  the  expiration  of  the 
contract  made  the  proper  entries  in  the  books  showing  his  election  to  take  the  in- 
terest instead  of  the  third  of  the  profits,  such  entries  were  a  sufficient  notice  to  de- 
fendants that  he  had  so  elected.— /d. 

8.  In  an  action  on  a  promissory  note  signed  by  one  of  the  defendants,  which  signature 
was  alleged  to  be  a  firm  name  under  which  all  the  defendants  were  operating  a  mine 
as  partners,  it  was  error  to  charge  the  jury,  in  effect,  that  if  parties  associate  them- 
selves together  for  the  purpose  of  carrying  on  a  business  and  agree  to  contribute 
funds,  pay  losses  and  share  profits,  such  an  association  is  a  general  partnership  with- 
out regard  to  whether  the  business  Is  mining  or  not,  since  the  elements  of  a  partner- 
ship stated  in  the  instruction  would  exist  in  a  mining  partnership  as  well  as  in  a  gen- 
eral partnership,  and  the  instruction  withdrew  from  the  Jury  the  consideration  of 
whether  the  defendants  were  a  mining  partnership.— Coni^don  v.  Old)*,  487. 

4.  Error  in  such  instruction  would  not  be  rendered  harmless  because  of  evidence  that 
defendants  were  liable  by  their  conduct  in  reference  to  the  note,  even  if  they  were  a 
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miDlng  paitnerstilp,  sinoe  under  such  Instruction  the  Jury  would  not  be  required  to 
make  Inquiry  as  to  whether  the  facts  showed  that  the  defendants  were  liable  as  a 
mining  partnership.— Id. 
6.  Where  the  defandants  alleged  that  they  were  not  conducting  the  mhie  as  a  partner- 
ship at  the  time  the  note  sued  on  was  given,  but  that  an  Incorporated  oompany,  of 
which  they  were  stockholders,  was  conducting  the  business,  a  verdict  for  the  plaint- 
iff win  not  be  set  aside  as  contrary  to  an  Instruction  to  find  for  the  defendants  If  the 
jury  found  that  the  corporation  was  conducting  the  business,  where  there  was  eT^ 
dence  tending  to  show  that  while  the  corporation  had  been  formed  it  was  not  In  fact 
conducting  the  business.— Id. 

PLEADING. 

Amendment  of,  during  trial,  see  Tbial,  2. 

In  cnMltor's  bill,  see  crkditob'b  Bill,  i,  2, 8. 

Complaint  hi  action  to  recover  subscription,  see  Corporatioxs,  6^  6. 

in  action  to  enjoin  bond  Issue,  see  Counties.  2, 8. 

Under  city  ordinance,  scandalous  matter,  see  City  Ordinance,  i. 

Allegation  of  permissivn  to  sue  garnishee,  see  Judoksnt,  2. 

Departure  In,  when  not  reviewed,  see  Appeal,  20. 

Complaint  in  replevin  against  sheriff,  see  Sales  of  PERSONALTr,  l. 

Judgmeni  on,  what  constitutes,  see  Trial,  4. 

1.  In  an  acdon  by  a  firm  of  attorneys  to  recover  for  professional  services,  a  complaint 
which  alleges  a  copartnership  between  pUiintlffs;  that  at  a  certain  time  they  per- 
formed certain  services  for  defendants,  as  attorneys,  at  the  special  instance  and  re- 
quest of  the  defendants;  the  reasonable  value  of  the  services;  and  that  defendants 
have  not  paid  the  same,  is  good  on  general  demurrer,  and  by  answering  defendants 
waived  any  defects  In  the  cause  of  actloa.— &'ar^ord  v.  Newell^  126. 

2.  Under  the  Code  of  Civil  Procedure  of  18^  (S  89)  providing  that  **lf  the  complaint  be 
verified  the  denial  of  each  allegation  controverted  must  be  specific  and  be  made  posi- 
tively or  according  to  the  information  and  belief  of  the  defendant,*'  a  denial  in  a 
pleading  that,  as  to  a  fact  alleged,  the  pleader  **has  no  knowledge  or  InformatioD 
upon  which  to  found  a  belief  and  therefore  denies  the  same,"  Is  sufficient  to  present 
an  issue.— ;Sta(e  exrel.  MiHUd  v.  BvUJU  City  WaUr  Co.,  199. 

8.  The  denial  in  an  answer  that  **the  amount  of  stock"  sold  by  plaintiff  to  defendants 
was  ever  delivered,  being  pregnant  with  the  admission  that  all  of  the  stock  had  been 
deli\ered  except  a  fractional  portion,  is  Insufficient  to  support  proof  of  nondelivery.— 
EdgerUm  v.  Power,  860. 

4.  A  denial  that  as  to  certain  facts  stated,  the  pleader  **has  no  knowledge  or  Informa- 
tion sufficient  to  form  a  belief  and  therefore  denies  the  same,"  Is  insufficient.  {SUtU 
ex  reH,  MiUied  v.  BuiU  City  Water  Co,,  anU,  page  199,  cited.)— AoRs<trr  v.  Loeber, 
872. 

POLITICAL  PARTY. 
Conventions  and  nomhiatlons,  see  Elections. 

PRINCIPAL  AND  AGENT. 
Fraudulent  relocation  of  mining  claim,  see  Fraud,  h  2, 8. 
Ratification  of  agent's  act,  see  Sheriff,  2. 

PROMISSORY  NOTES. 

See  Nbootiablb  Inhtrumbnts. 

QUIET  TITLE, 

Refusal  of  court  to  consider  complaint  in  action  to,  see  Triai^  8. 

RAILROADS. 
Constitutionality  of  section  697,  Fifth  Division  of  the  Compiled  Statutes,  defining  liability 

of,  as  to  employes,  see  Constitutional  Law,  lO. 
Llabiiity  for  negligence  of  foreman,  see  Neoligencb,  1, 6. 
1.    Mere  prior  possession  of  land,  which  is  afterwards  included  in  a  grant  by  congress  to 

a  railroad  of  a  right  of  way  of  200  feet  on  each  side  of  the  center  of  its  track.  Is  Insuf- 
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Adent  to  maintain  ejectment  as  against  tlie  railroad.— £a«  ton  y.  Lattghreyi  48. 
2.    Occupancy  of  land  within  the  riglit  of  way  of  a  railroad  company  under  a  license 
from  the  company,  by  which  the  licensee  was  permitted  to  cultlTate  the  same  on  con- 
dition of  maintaining  lawful  fences  and  keeping  the  land  free  from  combustible  ma- 
terials, is  a  use  of  that  portion  of  the  right  of  way  by  the  i  allroad.— Id. 

REPLEVIN. 
Sufllciency  of  complaint  in,  see  Sales  of  Pbrsonalty,  l. 
It  is  a  good  defense  to  an  action  for  the  possession  of  personal  property,  which  had  been 
delivered  to  defendants  imder  a  written  contract  whereby  the  title  remained  in  the 
vendor  until  all  the*  installmeuts  of  the  purchase  price  were  paid,  that  the  real  con- 
tract between  the  parlies  was  that  defendants  should  pay  the  amount  remaining  due 
from  one  to  whom  the  property  had  been  originally  delivered  and  who  had  trans- 
ferred his  Interest  therein  to  defendants;  that  it  was  fraudulently  represented  by 
such  pariy  and  plaintiff  that  the  sum  of  $649  remained  due  upon  the  purchase  price, 
whereas  but  $449  was  due;  that  defendants  executed  said  contract  believing  the  rep- 
resentations to  be  true,  and  being  without  means  of  knowledge  to  the  contrary,  and 
that  the  sum  of  $449  had  been  paid  in  full  whereby  defendants  were  entitled  to  the 
property.— -Sanford  v.  OcUm,  398. 

RES  JUDICATA. 

1.  Where  the  defendants  in  an  action  to  foreclose  a  mortgage  for  default  in  interest,  in- 
terposed several  defenses,  one  of  which  was  that  by  reason  of  a  mutual  mistake  in 
the  mortgage,  foreclosure  for  nonpayment  of  annual  interest  was  authorized,  which 
w^as  not  the  int*  nt  of  the  parties  whereby  the  action  was  prematurely  brought,  and 
the  Jury  found  for  the  defendants  upon  that  issue  alone,  and  were  instructed  that  if 
they  did  so  And  they  need  go  no  further  in  the  case,  the  Judgment  rendered  there- 
upon is  not  rM/udtcoto  as  to  the  other  equitable  defenses  in  a  subsequent  action 
brought  to  foreclose  the  mortgage  upon  full  maturity  of  the  debt.  iKleinschmidt  v. 
Binzel,  14  Mont.  31,  cited.)— Ocusert  v.  Black,  8S. 

2.  Where  upon  the  llrst  trial  of  a  case  in  the  district  court  the  defendants  assumed  the 
burden  of  proof  and  Introduced  testimony  and  the  case  was  removed  from  the  Jury 
and  Judgment  rendered  for  plaintiff  which  was  affirmed  by  the  supreme  court  of  the 
territory,  a  decision  of  the  supreme  court  of  the  United  States  reversing  the  Judgment 
for  error  in  removing  the  case  from  the  Jury,  ceases  to  be  the  law  of  the  case  so  as  to 
control  the  courts  of  this  state,  where  upon  second  trial  the  testimony  of  both  plaint- 
iff and  defendants  is  submitted  to  the  Jury  and  a  new  state  of  iiiaterial  facts  disclosed. 
CreiifMfjn  v.  Herahfield,  2  Mont.  189;  Daniels  v.  Andes  Insurance  Co,^  2  Mont.  600; 
Palmer  v.  Murray,  8  Mont.  174;  Kelly  v.  Cable  Co.,  8  Mont.  440;  Davenport  v.  Kkin- 
Schmidt,  8  Mont  467,  cited.)- 3faddoz  v.  Teague,  612. 

3.  The  ruling  of  the  territorial  supreme  court  upon  the  former  appeal  of  this  case,  that 
by  the  delivery  of  the  chattel  mortgage  to  the  sheriff  for  the  purpose  of  selling  the 
property,  he  had  authority  to  sell  only  for  cash,  not  being  disturbed  by  the  decision  of 
the  United  States  supreme  court,  remains  the  law  of  the  case  upon  this  appeal.— Id. 

SALES  OF  PERSONALTY. 
A  complaint  in  replevin  against  a  sheriff  who  had  attached  certain  sheep  as  the  property 
of  the  plaintiff's  vendor,  which  alleges  a  purchase  of  the  sheep  wltlle  in  the  posses- 
sion of  the  vendor  and  his  promise  to  herd  and  care  for  them  until  otherwise  dis- 
posed of,  but  which  fails  to  allege  a  delivery  an4  change  of  possession  at  the  time  of 
the  sale  or  prior  to  the  attachment,  is  insufficient  under  section  226,  Fifth  Division  of 
the  Compiled  Statutes,  requiring  an  immediate  delivery  accompanied  by  an  actual 
and  continued  change  of  possession  in  order  to  constitute  a  sale  of  per8ona!ty  valid 
as  against  creditors  of  the  vendor.— Harmon  v.  Hawkins,  525. 

SECRETARY  OF  THE  INTERIOR. 
Decision  of,  as  to  Northern  Pacific  laud  grant,  see  Northern  Pacific  Land  Grant,  l. 

SHERIFF. 
.    Where  a  sheriff  in  foreclosing  a  chattel  raorvgage  upon  a  band  of  horses  accepts  a  de- 
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posit  from  a  bidder  and  then  receives  his  bid  upon  a  large  portion  of  the  horses,  until 
his  purchases  greatly  <  xceed  the  amount  of  the  deposit,  v  ithout  further  payment  be- 
ing made,  and  thereupon  permits  the  mortgagor  to  redeem  the  unsold  horses  upon 
the  payment  of  u  sum  of  money  whicli,  together  with  the  amounts  already  bid,  was 
sufficient  to  satisfy  the  entire  mortgage  debt,  and  pays  to  the  mortgagee  the  amount 
actuali}  collected  less  the  costs  of  the  sale,  he  will  be  regarded  as  haying  treated  the 
transaction  as  a  completed  sale  so  as  to  render  him  lUible  to  the  mortgagee  for  the 
amount  for  which  such  unpaid  bids  exceed  the  deposit.— Afoddor  v.  Teagve,  612. 
2.  Where  it  w  s  cootended  by  the  sherifl  that  the  mortgagee's  agent  authorized  lilm  to 
receive  such  bids  in  excess  of  the  deposit  under  an  arrangemeqt  whereby  the  deposit 
and  horses  were  to  be  forfeited  to  the  mortgagee  in  the  event  of  the  bidder  fUUng  to 
make  good  his  bids  within  a  specified  time,  which  arrangement  was  denied  by  the 
mortgagee's  agent,  it  was  proiier  to  submit  to  the  Jury  the  Intention  and  understand- 
ing with  which  the  mortgagee  accep  ed  from  the  sheriff  a  payment  embracing  such 
deposit,  on  an  issue  as  to  whether  by  so  accepting  it  he  ratified  such  alleged  arrange- 
ment.—Jd. 

STATUTE  OF  LIMITATIONS. 

In  action  against  sureties  on  guardian's  bond,  see  Guardian,  i,  3,  8. 
Possession  for  period  of,  when  not  defeated,  see  Ejkctmbnt,  1. 

1.  In  an  action  by  a  wife  for  the  conversion  of  personal  property  belODglng  to  tier  and 
sold  by  her  husband  to  the  defendant,  without  her  knowledge,  the  statute  of  llmlts- 
tions  begins  to  run  against  the  plaintiff's  right  of  action  at  the  time  of  the  sale  and 
not  at  the  time  when  she  first  had  knowledge  of  the  sale.— Fore  v.  Murphy,  942. 

2.  An  action  to  recover  from  the  trustees  of  a  corporation  an  Indebtedness  of  the  oorpo- 
ration  for  which  they  had  become  personally  liable  for  failure  to  file  an  annual  report 
as  required  by  statute,  is,  for  the  purpose  of  applying  the  statute  of  limitations,  an  ac- 
tion for  a  penalty,  and  therefore  within  section  46  of  the  Code  of  Civil  Procedure  (1887), 
providing  that  an  action  for  a  penalty  shall  be  commenced  within  one  year  from  the 
time  the  cause  of  action  accrued.— iStote  Savinos  Bank  v.  Johnson,  440. 

8.  The  liability  of  trustees  of  a  corporation  for  failure  to  file  an  annual  report  must  be  en- 
forced in  an  action  commenced  within  one  year  from  the  time  of  the  default,  and  the 
continuance  of  tlie  default  in  successive  years  does  not  have  the  effect  of  renewing 
the  liability  on  each  default.— Id. 

STATUTES. 

Repeal  of,  impairing  vested  rights,  see  Chattel  BfoRTOAOR,  l. 

Repeal  of,  see  Married  Women,  l. 

C/onstruction  of  section  167,  Probate  Practice  Act  (1887),  see  Executors  and  Adminis- 
trators, 2. 

In  adopting  the  statute  of  another  state  we  adopt  the  construction  placed  upon  it  by  the 
courts  of  that  state.  (FirHt  NatioruU  Bank  v.  BeU  S.  <£  C.  M.  Co.,  8  Mont.  82,  Stack- 
p*)le  V.  HaUahan,  16  Mont.  40;  Murray  v.  Heinze,  17  Mont.  858;  StaU  v.  0*Brien,  ante, 
1;  Stateexrel.Milatedy.  Butte  City  Water  Co,,  ante,  199,  c\te6. )-'Largey  v.  Chcrp- 
man,  668. 

STREETS  AND  HIGHWAYS. 

Where  the  limits  of%  city  are  extended  to  the  opposite  side  of  a  river  so  as  to  embrace  a 
bridge  then  owned  by  the  county,  the  L>ridge  becomes  part  of  the  city  street  by  which 
it  is  approached  and  thereby  ceases  to  be  within  any  road  district  as  established  by 
the  county,  or  under  the  control  of  county  officers,  but  falls  within  the  Jurisdiction  of 
the  city  officers  by  whom  It  should  be  kept  in  repair.  (|$  323,  subd.  10,  419,  43S,  184S, 
1862-1864,  Fifth  Division  of  the  Compiled  Statutes.)— Cascade  County  v.  City  of  Great 
Falh,  687. 

SURETIES. 
On  guardian's  bond,  limitation  of  action  against,  see  Guardian,  l,  '^,  s. 
On  assessor's  bond,  see  County  Absrssor,  2, 8. 
On  note,  indemnity  to  secure,  see  Fraudulent  Conveyance,  2. 
Failure  of  the  obligee  of  an  agent's  bond  to  Inform  a  surety,  at  the  time  of  the  execution 
of  the  bond,  that  the  agent  was  then  indebted  to  him  in  a  former  agency,  does  not 
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discharge  the  surety,  where  do  representations  were  made  by  the  obligee  as  to  the 
trustworthiness  of  the  agent,  or  Inquiry  by  the  surety  as  to  the  agent's  former  rela- 
tions with  his  principal.— Pototine  Insurance  Co.  v.  Crittenden,  418. 

TAXATION. 

1.  By  the  act  of  congress  of  March  12,  1889,  granting  to  the  Bighorn  Southern  Railroad 
Company  a  right  of  way  through  the  Crow  Indian  reservation,  the  land  embraced 
within  such  right  of  way  was  thereby  segregated  and  thrown  open  to  settlement  within 
the  meaning  of  the  act  of  March  5, 1^85  (Laws  Mont.)  declaring  that  all  of  a  defined 
portion  of  such  reservation  that  may  hereafter  be  segregated  and  thrown  open  for 
settlement  shall  form  part  of  Yellowstone  county,  and  therefore,  so  much  of  said 
right  o'  way  as  is  embraced  within  such  defined  portions  of  th<*  reservation  is  prop- 
erly taxable  in  Yellowstone  county.— State  ex  rel.  Custer  Cmmty  v.  Stctte  Board  of 
Equalizatinn,  389. 

2.  Under  section  15,  Article  XII  of  the  constitution,  designating  the  oflloers  who  shall 
constitute  the  state  board  of  equalization  and  providins:  that  the  duty  of  the  board 
shall  be  **to  adjust  and'equali7e  the  valuation  of  the  taxable  property  among  the  sev- 
eral counties  of  the  state,"  such  board  has  no  power  to  increase  the  total  valuation  of 
the  property  of  the  state  as  disclosed  and  fixed  by  the  abstracts  and  statements  trans- 
mitted to  it  by  the  assessors  and  county  boards  of  equalization.— State  ex  rel,  WaUace 
T.  State  Board  o'  Equalization,  478. 

TENANTS  IN  COMMON. 
Of  mining  property,  right  of  one  to  enjoin  other,  see  Injunction,  I. 

TENDER. 
Sufflciency  of,  as  to  shares  of  stock,  see  Contracts,  s,  4, 5. 6, 7, 8. 

TRIAL. 

1.  Continual  objections  by  the  counsel  for  the  state  to  questions  asked  the  witnesses  for 
the  defendant,  many  without  merit,  and  made  for  the  purpose  of  keeping  a  knowl- 
edge of  the  case  on  its  merits  from  the  Jury,  is  improper  practice.— State  v. 
O'Brien,  \ 

2.  The  allowance  of  an  amendment  to  a  pleading  during  a  trial  Is  largely  a  matter  of  d's- 
cretion  and  will  not  be  held  ground  for  reversal  where  it  does  not  appear  tha*^  a  post- 
ponement of  the  rase  was  requested  or  made  necessar' ,  or  that  the  appellant  was  In- 
jured thereby.— Bennc/t  v.  TUlm'm,  28. 

3.  In  an  action  to  quiet  title  by  th*^  holder  of  a  tax  deed,  it  is  error  for  the  court  to  re- 
fuse to  consider  the  complaint  on  the  groimd  that  the  facts  alleged  were  not  sufficient 
to  confer  Jurisdiction,  where  the  complaint  was  not  attacked  by  demurrer,  and  it  ap- 
peared tbat  the  action  was  not  commenced  until  after  the  time  for  redemption  had 
passed  and  that  srmmons  was  regularly  served.— JWr/ht  v.  Pressey.  268. 

4.  The  granting  of  a  motion  to  dlsmis<«  an  action  after  the  filing  of  a  complaint,  answer 
and  replication  has  the  effect  of  a  Judgment  on  the  pleadings.- Jxir(;ei/  v.  Chapman, 
563. 

WATER  COMPANIES. 
Mandamus  to  compel  performance  by,  of^publlc  duty,  see  Corporations,  7. 

WATER  RIGHTS. 

1.  Mere  lapse  of  time  is  not  alone  sufficient  to  establish  abandonment  of  a  water  right 
through  non-user.  (McCaideyv.  MeKeig,  8  Mont.  889,  cited.)— Ooxsert  v,  Noyes, 
316. 

2.  Abandonment  is  a  mixed  question  of  intention  and  fact,  and  where  the  defendants 
grantors  of  a  ditch  and  water  right  had  not  used  it  for  a  period  of  three  years,  prior 
to  conveying  it.  it  Is  competent  for  them  to  testify  as  to  their  Intention  in  not  using  it. 
-Id, 
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8.  A  prior  appropriator  of  water  cannot  change  the  place  of  use  of  his  water  so  as  to  de- 
priTe  a  subsequent  appropriator  of  his  rights,  and  therefore,  where,  at  the  time  of  the 
Junior  appropriation,  the  prior  appropriator  was  returning  t^  e  water  used  hy  him  to 
the  stream  above  the  point  of  diversion  by  the  latter,  he  will  not  be  permitted  to 
afterwards  change  his  place  of  use  so  as  to  return  the  water  to  the  stream  below  su<A 
point.— Id. 

4.  Section  1240,  Fifth  Division  of  the  Complied  Statutes,  conferring  upon  any  person 
owning  lands  without  avai'able  water  facilities  upon  the  same,  an  absolute  right  oC 
way  over  the  lands  of  others  for  the  purpose  of  constructing  ditches,  does  not  by  the 
mere  force  of  its  terms  permit  one  to  dig  a  ditch  upon  the  lands  of  aoothei^  but  per- 
mits the  exercise  of  the  right  after  proper  proceedings  in  eminent  domain.~£iner»Mi 
V.  Eldarado  Ditch  Co.,  247. 

6.    Where  the  defendHut  constructed  and  maintained  a  ditch  across  the  plaintiff's  land 

c-  without  legal  right  to  do  so,  causing  damages  by  overflow,  rlaiutlff  was  entitled  to  a 
Judgment  for  the  amount  of  damages  claimed,  where  the  defendant,  on  the  trial,  ad- 
mitted that  plaintiff  was  the  owner  of  the  la 'id  at  the  time  of  Us  appropriation  of  the 
water;  that  It  had  constructed  the  ditch  without  plaintiff's  consent,  and  that  the  dam- 
age was  to  the  extent  claimed.— id. 

6.  Where  the  defendant  ^nd  plaintiff's  predecessors  had.  In  1881,  ad  juste  1  acontroTersy 
in  respect  to  the  use  of  the  waters  of  a  stream  by  a  contract  defining  their  respective 
rights  and  manner  of  use,  the  fact  that  the  plaintiff  and  his  predecessor  did  not  use 
any  of  the  water  from  1883  to  1893,  during  which  period  the  defendants  continued  to 
use  it  all  as  permitted  under  the  contract,  does  not  Justify  a  finding  that  defendaots 
by  such  use  acquired  title  thereto  by  adverse  possession,— there  being  no  evidence 
that  the  defendant  ever  assumed  to  act  otherwise  than  under  the  contract,  or  had 
ever  given  notice  that  they  claimed  the  use  of  the  waters  adversely  to  plaintiffs  — 
Smith  V.  Hope  Mining  Co,,  482. 

7.  Mere  nonuser  of  water  right  Is  not  an  abandonment.  {AtehiuBon  v.  Petrrsrm,  i  Mont. 
561;  McCauUv  v.  McKeig,  8  Mont.  889;  Tueher  v.  Jones,  8  Mont.  225;  MiddU  Creek 
Ditch  Co.  V.  Henry,  15  Mont.  668;  OoMert  v.  Nouen,  ante,  page  216,  cited.)— Id. 

8.  A  water  right  necessary  for  the  operation  of  a  mill  used  for  mining  purposes  Is  an 
appurtenance  thereto,  and  an  intention  to  abandon  must  be  clearly  shown.  (Tueher 
V.  Jones,  8  Mont.  228;  Siveetland  v.  Olsen,  11  Mont.  29;  BeaUy  v.  Murray  Placer  Min- 
ing Co.,  16  Mont.  814,  cited.)— Id. 

9.  While  the  nonuser  of  h  water  right  for  a  period  longer  than  the  statute  of  limitations 
would,  if  standing  alone,  be  strong  evidence  of  an  intention  to  abandon  It.  yet  where 
the  water  is  used  as  an  appurtenance  to  a  mill  which  was  closed  down  for  the  period 
in  question  and  the  evidence  clearly  shows  that  there  was  no  intention  to  ab;<ndon 
the  milt,  the  temporary  and  necessary  nonuser  of  the  water  during  the  period  m 

Vhich  the  operation  was  suspended,  Is  no  evidence  whatever  of  an  Intention  to  aban- 
don the  water  right.— Id. 

WIDOW. 

Right  of  ;miiior.  to  nominate  administrator,  see  IExkcutobs  and  Admikistrators, 
13, 14. 

WILLS. 

By  a  clause  in  a  will  which  provided  that  '*Under  none  of  the  provisions  of  this,  my  last 
wl'l,  shall  the  share  of  my  wife  be  less  than  $7,000,"  Inclusive  of  certain  described  life 
Insurance  amounting  to  $6,000,  It  was  the  testator's  intent  that  his  wife  should  tie  a 
preferred  l^'gatee  in  the  sum  of  $2,000,  to  be  paid  out  of  his  estate.— In  re  PhOUps' 
K»tale,zn. 

WITNESS. 
Additional,  in  criminal  case,  see  Gkiuinal  Law,  7. 

YELLOWSTONE:  COUNTY. 
Right  to  tax  right  of  way  of  Bighorn  Southern  Railway,  see  Taxation,  i. 
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